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OF  THE  -     - 

STATE  OF  NEW-YORK, 

DECEMBER  TERM,  1854. 

(  COXTIinJSD  PROM  TOLUMB  ONS.  ) 

Brazill  against  Ishah  and  Earle. 

A  valid  award,  made  by  aa  arbitrator  upon  a  canae  of  action,  is  a  bar  to  a  mU 

thereon,  although  the  award  baa  not  been  performod. 
To  entitle  a  defendantj  in  a  suit  under  the  Code  of  Procedure,  to  insist  upon 

an  award  upon  the  cause  of  action  as  a  bar,  he  must  allege  it  as  such  in  bii 

answer. 
And  where  in  an  action  on  an  account  the  answer  merely  denied  the  aDegatlont 

in  the  complaint ;  Held,  that  the  defendant  could  not  insist  upon  an  award 

made  upon  the  account  as  a  bar  to  the  suit,  although  the  fiust  of  the  award 

appealed  from  the  pUuntifr's  eridence. 

Action  commenced  in  1850  in  the  New-York  common 
pleas,  to  recover  for  services  rendered  and  expenses  incurred 
bj  the  plaintiff  for  and  at  the  request  of  the  defendants. 

The  complaint  alleged  that  in  1849  the  plaintiff  purchased 
of  one  Payne,  of  London,  his  right  and  title  in  an  invention  pa- 
tented by  him,  as  regards  the  territory  comprised  within  the 
United  States ;  that  subsequently  the  plaintiff  commenced  a 
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Bnzin  against  Isham. 

negotiation  with  the  defendants  for  the  sale  of  his^terest  or  a 
part  thereof,  when  it  was  agreed  that  a  company  should  be 
formed  to  purchase  such  interest,  to  be  called  the  American 
Timber  Preserving  Company ;  that  afterwards  the  plaintiif 
at  the  request  of  the  defendants,  as  their  agent  and  upon 
their  promise  to  pay  him  for  his  expenses  and  services,  pro- 
ceeded to  London  and  devoted  himself  during  several  months 
to  obtaining  information  touching  the  invention.  The  com- 
plaint further  averred,  that  the  plaintiff  had  rendered  to  the 
defendants  a  statement  of  his  account  or  claim,  which,  after 
deducting  all  payments  made  thereon,  amoimted  to  S2,521, 
and  demanded  payment,  which  was  refused ;  and  that  the 
defendants  were  justly  indebted  to  him  on  the  claim  or  de- 
mand in  the  sum  above  named  and  interest. 

The  answer  of  the  defendants  consisted  only  of  a  specific 
denial  of  each  allegation  contained  in  the  complaint. 

The  cause  was  tried  before  a  referee.  On  the  trial  the 
plaintiff  gave  evidence  tending  to  prove  his  demand  against 
the  defendants,  and  in  addition  thereto,  with  a  view,  as  the 
case  states,  to  show  that  the  defendants  were  the  parties 
liable  to  him  for  the  demand  sought  to  be  recovered,  proved 
and  read  in  evidence  a  submission  of  the  account  or  demand 
in  suit,  executed  by  the  parties,  as  follows : 

"  Whereas,  a  controversy  is  now  existing  between  Richard 
Brazill,  of  New-York,  and  Ralph  H.  Isham  and  William 
Earle  of  the  city  of  Brookljm,  in  the  State  of  New- York, 
in  relation  to  a  certain  account  presented  by  said  Brazill  to 
said  Isham  and  Earle  :  Now  therefore,  we  the  undersigned, 
Richard  Brazill,  Ralph  H.  Isham  and  William  Earle  aforesaid, 
do  hereby  submit  the  said  controversy  or  difference  to  the 
arbitrament  of  John  Stagg ;  and  we  do  mutually  covenant 
and  agree,  to  and  with  each  other,  that  the  award  to  be  made 
by  said  arbitrator  shall  in  all  things  by  us  be  well  and  faith- 
fully kept  and  observed ;  provided,  however,  that  the  said 
award  be  made  in  writing,  under  the  hand  of  the  said  Stagg, 
and  delivered  to  the  said  parties  in  difference,  or  such  of 
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Brazill  againMt  Isham. 

them  08  shall  desire  the  same,  on  the  13th  day  of  June.    Wit* 
ness  our  hands  and  seals,  this  tenth  day  of  June,  A.  D.  1850. 

Richard  Brazill.  [l.  s.] 
Ralph  H.  Isham.  [l.  s.] 
William  Earle.    [l.  s.]" 
The  time  for  making  the  award,  under  the  submission,  was 
duly  extended  by  the  parties  to  the  20th  of  June.     The 
plaintiff  also,  with  the  view  above  mentioned,  proved  and 
read  in  evidence  an  award  made  by  the  arbitrator  named  in 
the  submission  and  delivered  to  the  parties  thereto,  and  an 
order  signed  by  the  defendants  respectively,  as  follows : 

I,  John  Stagg,  the  arbitrator  named  in  a  certain  instru- 
ment in  writing,  executed  by  Richard  Brazill,  Ralph  H 
Isham  and  William  Earle,  dated  the  10th  day  of  June,  1850, 
in  and  by  which  the  said  parties  submitted  a  certain  contro- 
verted accoimt  to,  and  bound  themselves  to  dbide  by  my 
arbitrament  thereon,  do  hereby  certify  that  I  have  carefully 
examined  the  accounts,  letters  and  other  documents  sub- 
mitted to  me  by  said  parties,  and  in  compliance  with  the 
terms  and  intent  of  said  submission  and  agreement,  do 
award  and  certify  that  there  is  due  by  said  Isham  and  Earle 
to  the  said  Brazill  the  sum  of  two  hundred  and  fifty-nine 
pounds  nineteen  shillings  and  two  pence  (^259  19  2), 
British,  money ;  and  payable  by  the  secretary  of  the  Ameri- 
can Timber  Preserving  Company,  in  the  manner  as  set  forth 
in  the  order  of  the  said  Earle  and  Isham  of  the  8th  day  of 
June  instant.    Witness  my  hand,  this  19th  day  of  June,  1850. 

John  Stagg,  Arbitrator. 
To  Mr.  G.  W.  Pine,  Secretary  to  American  Timber  Pre- 
serving Company :  Sir — An  account  of  expenses  incurred  by 
Richard  Brazill,  &c.,  &c.,  having  been  rendered  by  him  to 
Ralph  Henry  Isham,  and  by  mutual  consent  referred  to  Mr. 
John  Stagg  to  be  by  him  adjusted :  Now  we,  as  by  our  sig- 
natures herein  underwritten,  do  authorize  and  empower  you 
to  retain  in  your  hands  so  much  of  the  demand  made  in  said 
account  so  rendered  to  Ralph  Henry  Isham  as  he,  the  said 
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John  Stagg,  shall  adjudge  and  declare  to  be  due  to  the  said 
Richard  Brazill,  and  to  pay  over  to  the  said  Richard  Brazill 
the  amount  so  declared  due,  out  of  the  funds  which  may  and 
shall  come  into  your  hands  for  that  and  other  purposes  in 
the  matter  of  expenses  incurred  in  procurement  of  the 
patent  oF  Charles  Payne,  on  his,  the  said  Richard  Brazill, 
surrendering  into  your  hands  all  papers,  documents,  vouchers, 
specimens  and  other  things  he  may  have,  and  which  he  holds 
as  on  account  of  the  said  Earle  and  Isham,  and  on  his  sign- 
ing a  clear  quittance  of  all  claims  on  the  said  Earle  and 
Isham,  up  to  the  date  and  day  hereof.    June  8th,  1850. 

WiLUAM  Earle. 

Ralph  H.  Isham. 
The  plaintiff,  in  the  language  of  the  case,  gave  other  evi- 
dence than  the  submission,  award  and  order,  establishing  in 
the  judgment  of  the  referee  his  claim  in  the  action,  and 
rested.  Thereupon  the  counsel  for  the  defendants  moved  for 
a  nonsuit,  or  dismissal  of  the  complaint,  on  the  ground  that 
before  said  suit  wa&  brought  the  parties  had  submitted  the 
demand  in  question  to  arbitration,  and  the  arbitrator  had 
duly  made  his  award  thereon,  which  arbitration  and  award 
were  a  bar  to  this  action.  This  motion  the  referee  denied 
on  the  ground  that  the  award  was  void  on  its  face ;  to  which 
denial  and  decision  the  defendants'  counsel  excepted. 

The  defendants  then  introduced  evidence  controverting 
the  claim  of  the  plaintiff.  The  referee  found  for  the  plain- 
tiff upon  all  the  issues,  and  reported  the  sum  of  $1,685.70 
due  him  from  the  defendants,  for  which,  with  costs,  judg- 
ment was  entered.  This  judgment  waa  af&rmed  by  the 
common  pleas  at  a  general  term.  {See  Igt  Smithes  N.  Y. 
Com.  Pleas  Reports^  437.)  The  defendants  appealed  to  this 
CO  art. 

W.  C.  Noyest  for  the  appellants. 

I.  The  question  for  this  court  to  decide  is  whether,  in  an 
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Mction  where  the  plaintiff  proves,  as  part  of  his  own  case,  a 
previous  arbitration  and  award  upon  the  same  demand, 
which  award  is  not  set  up  in  the  answer,  the  defendant  is 
entitled  to  a  nonsuit.  The  plaintiff's  demand  in  this  action 
having  been  submitted  to  arbitration,  and  an  award  duly  made 
thereon,  he  could  not  afterwards  maintain  an  action  upon 
the  same  demand.  The  award,  if  valid,  was  a  bar,  and  the 
plaintiff  should  have  brought  his  action  upon  that.  {Kijd  on 
A^oards^  diajp.  8;  Caldwell  on  Arbitrationsj  211-212;  Sficp- 
hard  v.  Watrous^  3  Cai.,  166 ;  Munro  v.  Allaire^  2  Cauy  320 ; 
Wkt'clerv.  Van  Houienf  12  J.  JR.,  310;  Howard  v.  Cooper^ 
i  iCZ/,  44;  Ddong  v.  Stanton j  9  J.  JZ.,  37;  Robertson  y. 
McNicl,  12  Wend.,  578.) 

XL  The  court  below,  in  affirming  the  judgment,  admit 
that  the  award,  if  valid,  was  final.  The  award  is  valid.  The 
plaintiff  could  maintain  an  action  upon  it.  1.  It  is  mutual. 
It  awards  a  sum  of  money  to  the  plaintiff,  and  therefore 
carries  in  itself  a  mutuality,  and  it  must  be  held  to  be  in  satis* 
faction  of  the  matter  submitted.  ( Ward  v.  EUisj  3  Cai.j  253 ; 
Cold,  on  Aj'b.^  113 ;  2  Sdden^  44.)  2.  It  is  certain.  No  reason* 
able  doubt  can  arise  upon  the  face  of  it  as  to  the  arbitrator's 
meaning,  or  as  to  the  nature  and  extent  of  the  duties  im- 
posed by  it  on  the  parties.  (Caid.  on  Arb.^  107, 110.)  3.  It 
is  final.  It  is  an  absolute,  conclusive  adjudication  of  the 
matters  in  dispute.  {Solomons  v.  McKmstry^  13  J.  i2.,  27.) 
4.  It  is  cohsonant  to  the  submission.  The  submission  was 
of  a  controversy  existing  in  relation  to  a  certain  account,  and 
the  arbitrator,  having  the  whole  controversy  before  him, 
passed  upon  and  decided  the  whole  controversy.  {Cald.  on 
Arb.^  98.)  The  submission  must  be  so  construed  as  to  make 
the  intention  of  the  parties  prevail.  {Kyd  on  Awards,  14.) 
If  the  persons  comprehended  in  the  award  were  in  contem*^ 
plation  of  the  submission,  though  they  were  not  directly 
parties  to  it,  yet  the  award  is  good.  {Kyd  on  Awards,  106.) 
If  it  might  reasonably  be  presumed  that  nothing  was  in  rea* 
iity  awarded  beyond  the  submission,  it  has,  in  general,  been 
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supported,  {Kyd^  113.)  Courts  never  raise  a  presumption 
for  the  sake  of  overturning  an  award ;  but,  on  the  contrary- 
make  every  reasonable  intendment  in  its  support.  {Ccdd.  an 
Arb.,  123.)  If  it  be  possible,  in  consonance  with  reason, 
to  expound  an  award  favorably,  the  court  will  do  so.  (CaW, 
on  Arb.j  131.)  The  order  in  favor  of  the  plaintiff,  may 
be  properly  referred  to  as  tending  to  show  the  nature  of 
the  controversy.  {Doty  v.  Brown^  4  ComsCf  71,  and  cases 
there  cited.) 

III.  But  even  if  that  part  of  the  award  prescribing  the 
manner  of  payment  be  void,  it  is  void  only  pro  tanto.  That 
part  of  the  award  is  not  so  connected  with  the  rest  as  to 
affect  the  justice  of  the  case.  It  does  not  affect  the  merits 
of  the  submission.  Strike  it  out,  and  the  remainder  would 
constitute  a  perfect  award,  upon  which  the  plaintiff  could 
maintain  an  action.  {Martin  v.  Williams^  13  J.  i{.,  264; 
McBnjde  v.  Hagany  1  Wend.^  326 ;  Jackson  v.  Ambler ^  14  /• 
R.,  96 ;  Doke  v.  JameSf  4  Comst.^  568.) 

IV.  The  judgment  of  the  court  below  should  be  set  aside, 
and  a  nonsuit  ordered — or  at  least  should  be  modified,  by 
reducing  it  to  the  amount  awarded  by  the  arbitrator. 

C.  P.  Kirklandy  for  respondent. 

* 

I.  The  decision  of  the  referee  was  in  no  degree  founded 
on  the  award ;  the  testimony  of  the  plaintiff,  irres'^ective  of 
that,  was  the  foundation  of  the  report. 

II.  The  award  was  not  set  up  by  the  defendants,  nor  in 
any  manner  relied  on  by  them  as  a  defence.  {Codcy  %%  149, 
150,  250.) 

III.  The  award  was  void  on  its  face ;  it  awarded  the  mo- 
ney to  be  paid  by  a  stranger.  {Solomons  v.  McKinstry,  13 
Johns.y  27 ;  Martin  v.  Williams^  13  Johns,^  264 ;  Stevefis  v. 
Gray,  2  Harring.y  347 ;  Watson  on  Arb.j  184,  note  g. ;  Watson 
on  Arb.y  186,  notep,;  59  Law  JLib.f  116;  Rolle.  Arb.y  f.  1, 
2,  3;  2  Saund..  337;  2  Lev.,  6,  235;  1  Leon,  140,  304,  316, 
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3{2  Leouj  62;  Moore^  359;  10  Co.  Rep.j  131;  Cro.  Eliz.^  4; 
Brown  v.  HankcnoT^  3  Cow.^  70 ;  Russell  on  Arb.j  427,  and 
case  cUed.)  , 

IV.  At  any  rate,  the  defendants  could  not  avail  them- 
selves of  the  award,  without  showing  payment  of  it,  and  this 
was  neither  proved  nor  pretended.  {Russell  on  Arh.y  503  to 
547,  and  notes,  2d  Ijd.  Ray.,  1039 ;  1  Ld.  Ray.,  247 ;  1  SaUc., 
69,  76;  AUen  v.  Milner,  2  Tyrwkkt,  113.) 

GrARDiNER,  C.  J.  The  award  of  Stagg  the  arbitrator,  if 
valid,  and  insisted  upon  in  the  answer  of  the  defendants, 
would  have  constituted  a  legal  bar  to  this  action.  There  is, 
or  ought  to  be,  no  difference  in  the  efiect  of  an  adjudication, 
as  a  bar  to  a  subsequent  suit,  for  the  same  cause,  whether 
it  is  pronounced  by  judges  selected  by  the  parties  or  ap« 
pointed  by  the  state.  In  either  case,  every  consideration  of 
public  policy  requires,  that  afler  the  parties  have  been  once 
fully  and  fairly  heard,  further  litigation  as  to  the  same 
matters  should  cease — and  no  satisfactory  reason  can  be 
assigned  why  a  judgment,  as  an  act  by  the  law,  should  estop 
the  parties,  and.an  award,  which  is  another  name  for  a  judg- 
ment, which  the  parties  have  expressly  stipulated  should  be 
final  as  to  the  subjects  submitted,  should  not  be  equally 
conclusive.  I  of  course  refer  to  the  submission  of  a  real  or 
supposed  cause  of  action,  where  the  parties  have  the  right 
to  litigate,  and  where  the  arbitrator  acts  judicially  upon  their 
proofs  and  allegations  in  determining  the  controversy  between 
them.  A  person,  undoubtedly,  may  be  selected  to  state  an 
account  between  men,  who  agree  to  abide  by  his  report. 
On  such  a  case,  the  report  would  have  the  same  efiect  as 
though  the  parties  had  themselves  stated  the  account  and 
agreed  upon  the  balance*  In  the  case  supposed,  it  would 
not  be  a  bar  to  a  suit  on  the  original  cause  of  action ;  but 
if,  in  add.tion,  the  arbitrator  had  been  clothed  with  authority 
to  decree  payment  according  to  lus  judgment  upon  the 
duties  and  obligations  of  the  parties  to  the  submission,  his 
adjudication,  if  fairly  made,  would  as  effectually  bar  anothei 
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action,  for  the  same  cause,  as  the  decree  of  a  chancellor. 
Such  is  the  view  of  Mr.  Kyd  in  his  Treatise,  and  such  is 
the  law  of  this  state.  (3  Caine^s  JZ.,  166 ;  12  J.  JR.,  310 ; 
1  Hia,  44;  9  J.  R.,  37;  12  Wen.,  678;  1  Seldm,  457;  2  id., 
44 ;  Kyd  on  Awards,  chap.  8.) 

It  is  said  to  have  been  held  recently  in  England,  that, 
where  the  action  is  to  recover  a  debt,  an  award  ascertaining 
the  amount  and  directing  payment  cannot  be  pleaded  in  bar 
without  alleging  performance,  for  the  money,  until  paid,  is 
due  in  respect  of  the  original  debt.  But  if  the  demand  be 
for  a  debt,  and  the  award  directs  payment  in  a  collateral 
way,  the  debt  is  gone,  and  the  substituted  right  is  all  that 
remains.  (2  Tyrwhut,  113;  2  Crckvp.andJer.,  47.)  Accord- 
ing to  this  doctrine,  if  an  action  shoi;]d  be  brought  upon  a* 
contract  for  the  sale  and  delivery  of  goods  by  the  purchaser, 
a  previous  award  in  his  favor,  for  the  same  matter,  would  be 
a  bar  to  the  action ;  because  the  money  awarded  was  col- 
lateral to  the  agreement  to  sell  and  deliver,  and  a  substitute 
for  it.  But  a  similar  award  in  favor  of  the  vendor  for  the 
purchase  money  would  not  be  a  bar  to  a  suit  by  him  upon 
the  same  contract,  vnthout  averring  and  proving  payment, 
because  the  money  awarded  ^*  was  due  in  respect  of  the 
origiucil  debt."  It  is,  however,  supposed,  thit  the  right  to 
the  goods  and  the  right  to  the  purchase  money,  in  the  sup- 
posed case,  each  accrued  "  in  respect  of  the  original  con- 
tract ;"  and  if  an  award,  in  pursuance  of  a  submission,  of  all 
the  matters  pertaining  to  the  agreement  was  a  mere  award, 
without  satisfaction,  in  the  one  case,  it  should  be  in  the  other 
also ;  otherwise  there  would  be  no  mutuality. 

Now,  according  to  the  law  as  heretofore  understood,  every 
valid  award  substitutes  new  rights  and  corresponding  obli- 
gations, in  place  of  those  arising  out  of  the  subject  submit- 
ted. And  the  substitution  is  as  real,  though  not  as  obvious, 
where  a  debt  is  determined  and  directed  to  be  paid  in  coin, 
qs  where  payment  is  awarded  in  chattels.  In  the  latter  case, 
the  original  demand  is  gone,  it  is  conceded ;  but  it  is  extia 
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gtiished  solely  by  the  adjudication  made  in  pursuance  of 
the  submission  of  the  parties.  The  same  result  follows,  for 
the  same  reason,  when  payment  is  directed  to  be  made  in 
the  currency  of  the  country.  It  is  said,  that  in  this  instance 
the  award  merely  enforces  the  precedeiit  duty  to  pay  the 
money.  But  it  does  more.  It  fixes  the  amount  definitively  ^ 
and  creates  an  obligation  to  pay  in  respect  of  the  award, 
which  is  conclusive  upon  the  debtor.  This  is  all  that  is  ef- 
fected, in  case  of  a  money  demand,  by  a  judgment  in  a 
court  of  record.  Indeed,  the  reasons  assigned  for  the  decision 
in  the  English  case  to  which  we  are  referred,  are  as  appli- 
cable to  a  judgment  rendered  upon  a  bond  in  the  king's 
bench  as  to  an  award  on  the  same  subject,  founded  on  a 
submission  making  it  final  and  conclusive  on  the  parties  as 
to  the  whole  matter  in  controversy  between  them. 

The  defendants,  however,  cannot  avail  themselves  of  the 
award  in  this  case  as  a  defence,  as  they  have  not  insisted 
upon  it  in  their  answer.  The  plaintiff  had  stated  in  his 
complaint  a  prima  facie  cause  of  action,  arising  on  the  origi- 
nal retainer  of  the  defendants.  To  meet  the  case  thus  made, 
by  new  matter  constituting  a  defence,  it  must  be  set  forth 
plainly  in  the  answer.  {Codcj  ^  149,  sub,  2.)  An  award,  or 
a  former  recovery  for  the  same  cause,  would  fall  within  this 
category.  For  the  defences  adnyt  the  contract  as  stated, 
and  avoid  its  effect  by  matter  ex  post  facto.  Even  in  equity, 
where  technicalities  were  discountenanced,  a  party  must 
formerly  have  prevailed,  if  at  all,  according  to  his  allegations. 
A  complainant  could  not,  for  example,  avoid  a  release  in- 
sisted upon  in  the  answer,  for  fraud,  without  a  charge  to  that 
effect  in  his  bill,  and  the  mere  circumstance  that  evidence 
of  this  fact  could  be  found  in  the  depositions  of  the  defen- 
dant would  not  avail  him.  He  must  have  relief,  if  at  all, 
upon  the  allegations  in  the  pleadings. 

Without  determining,  therefore,  whether  the  award  proved 
before  the  referee  was  void  for  the  reasons  given  by  the 
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learned  judge  in  the  opinion  in  the  court  below,  the  judgment 
must  be  affirmed  on  the  ground  above  suggested. 

All  th6  judges  concurred  in  the  foregoing  conclusions. 

■ 

Judgment  affirmed 


Babnes  and  others,  trustees,  against  Perine. 

Where  at  the  trial  a  party  assumes  and  treats  the  questions  made  as  questions 
of  law  to  be  decided  by  the  court,  and  they  are  passed  upon  and  ruled 
against  him,  he  cannot,  on  appeal,  insist  that  the  questions  decided  by  the 
court  involved  a  question  of  fact  which  should  have  been  submitted  to  the 
jury.    Per  Allen,  J. 

An  objection,  that  the  case  made  by  the  evidence  varies  from  that  stated  in  the 
complaint,  cannot  prevail  on  a  review  unless  it  was  made  at  the  trial. 

Where  a  defendant,  being  a  member  of  a  religious  society  which  owned  a  lot 
with  a  church  thereon,  subscribed  with  others  a  writing  by  which  he  prom- 
ised to  pay  $150  to  the  trustees  of  the  society  or  a  building  committee,  to- 
wards a  fund  of  S50(^,  for  the  erection  of  a  church  on  the  site  of  the  old  one ; 
and  he  afterwards  took  part  in  several  meetings  of  the  members  of  the  so- 
ciety and  the  subscribers  to  the  fund,  at  which  a  building  committee  was 
appointed  and  resolutions  adopted  requesting  the  trustees  to  dispose  of  the 
old  church,  and  directing  the  building  committee  to  erect  a  new  one  on  its 
site  for  the  use  of  the  congregaff on  with  the  consent  and  advice  of  the  trus- 
tees, and  directing  the  subscriptions  to  be  delivered  to  the  latter  and  paid  to 
their  treasurer  as  the  amount  should  be  required  in  making:  the  new  erection ; 
and  the  trustees  removed  the  old  church,  and,  with  the  aid  of  the  com- 
mittee, erected  a  new  one  on  the  same  site ;  Jleldf  that  the  defendant  was 
liable  for  the  amount  of  his  subscription ;  that  the  evidence  proved  that  the 
society  removed  the  old  church  and  erected  the  new  one  at  his  request. 

Action  in  the  supreme  court  by  Barnes  and  otliers,  as 
trustees  of  the  First  Presbyterian  Church  of  QJeEs  Falls, 
against  Perine,  to  recover  one  hundred  and  fifty  dollars,  sub* 
scribed  by  him  for  the  purpose  of  erecting  a  church. 

On  the  trial  at  the  Warren  county  circuit,  held  by  Justice 
I'aige,  in  May,  1850,  the  following  facts  appeared :  A  rcli* 
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gious  society  was  incorporated  in  1807,  under  the  act  of 
1801,  by  the  name  of  the  "Union  Church  of  Pearl  Village," 
Pearl  Village  being  the  name  by  which  Glens  Falls  was 
formerly  know.  In  1848,  this  society  was  the  owner  of  a  lot 
of  land,  situate  in  Glens  Falls,  with  a  wooden  church  thereon 
which  was  occupied  by  the  members,  who  were  of  the  Pres- 
b}rterian  denomination  ;  and  in  that  year  an  act  was  passed 
by  the  legislature  {Laws  of  1848,  ch.  333),  by  which  the 
corporate  name  of  the  society  was  changed  to  that  of  the 
"  First  Presbyterian  Church  of  Glens  Falls,"  and  the  trustees 
were  authorized  to  sell  the  church  then  on  the  lot  and  appro- 
priate the  proceeds  to  the  erection  of  another  edifice  thereon. 
On  the  30th  of  March,  1848,  the  trustees  appointed  a  com- 
mittee of  three  to  procure  subscriptions  to  a  fund  to  erect  a 
new  church  edifice  for  the  use  of  the  society.  The  defendant 
was  a  member  of  the  society,  and  attended  worship  in  the 
church,  and  prior  to  the  18th  of  April  he  signed  his  name 
to  a  paper,  of  which  the  following  is  a  copy,  placing  oppo- 
site to  his  name  the  sum  of  S150,  viz :  "  We,  the  subscribers, 
agree  to  pay  the  sums  set  opposite  our  respective  names, 
for  the  purpose  of  building  a  Presbyterian  church  at  Glens 
Falls ;  said  church  to  be  built  on  the  lot  now  occupied  by 
the  old  Presbyterian  church  in  said  village.  The  amount  to 
be  subscribed,  in  cash,  is  to  be  $5000 ;  the  money  to  be  paid 
to  the  trustees  of  said  church,  or  to  a  building  committee,  to 
be  appointed  by  the  undersigned  subscribers.  The  body  of  the 
church  to  be  finished  and  furnished  uniformly ;  the  pews  oi* 
slips  are  to  be  equally  assessed,  and  rented  annually,  and 
said  assessments  and  rents  to  be  paid  and  applied  by  said 
trustees  in  payment  for  the  stated  preaching  of  the  gospel 
in  said  church  and  congregation,  and  expenses  of  said  church. 
Dated  March  29, 1848."  Other  persons  signed  the  subscrip- 
tion, to  ah  amount  in  all  of  over  $5000.  There  was  a  meet- 
ing of  the  members  of  the  society  on  the  18th  of  April, 
which  was  attended  by  the  defendant,  and  at  which  resolu- 
tions were  passed  that  a  new  church  ought  to  be  erected  on 
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the  lot  then  occupied  by  the  old  one,  and  that  the  meeting 
be  adjourned  to  the  22d  of  April,  when,  if  requisite  funds 
should  be  subscribed,  a  building  committee  be  appointed 
to  superintend  the  erection  of  a  new  church,  pursuant 
to  the  terms  of  the  subscription  paper.  On  the  22d  of 
April,  the  persons  who  had  signed  the  subscription  paper 
met,  when  a  building  conMnittee  was  selected  by  them. 
The  defendant  was  present  at  and  took  part  in  this  meeting. 
It  adjourned  to  meet  again  on  the  24th  of  Apiil.  The 
meeting  was  held  on  the  last  named  day,  and  the  defendant 
attended  and  took  part  in  its  proceedings ;  at  this  meeting, 
resolutions  were  passed  requesting  the  trustees  to  dispose  of 
the  old  church  ;  directing  the  building  committee  to  malie 
contracts  for  the  erection  of  a  new  church  and  purchase 
materials  therefor ;  requesting  such  committee  to  procure 
a  plan  to  be  made  of  a  new  church,  and  submit  it  to  the 
subscribers  to  the  fund  •  authorizing  and  requiring  this 
committee  to  build  a  house  of  worship  for  the  use  of  the 
congregation,  on  the  lot  then  occupied  by  the  old  church,  of 
brick  or  stone,  with  the  advice  and  counsel  of  the  trustees 
of  the  society ;  and  directing  the  subscription  to  be  left  in 
the  hands  of  the  trustees,  to  be  collected  and  paid  into  the 
treasury  from  time  to  time,  as  required  for  the  erection  of 
the  new  church.  The  defendant  was  present  and  took  part 
in  this  meeting  of  the  24th  of  April.  The  members  of  the 
society  again  met  on  the  30th  day  of  May,  the  defendant 
being  present.  The  building  committee  laid  before  the 
meeting  plans  for  the  erection  of  the  new  church,  and  the 
meeting  passed  a  resolution  approving  of  one  of  the  plans 
and  directing  the  building  committee  to  erect  a  church  in 
accordance  therewith. 

On  the  27th  of  April,  the  trustees  of  the  society  appointed 
a  committee  to  dispose  of  the  old  church,  and  it  was  subse- 
quently disposed  of  and  removed  from  the  lot.  The  tiiistees, 
on  the  28th  of  April,  directed  the  subscription  paper  to  be 
recorded  on  its  books,  adopted  and  approved  the  resolutions 
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passed  by  the  meeting  of  subscribers  on  the  24th  of  April, 
and  appointed  the  same  individuals  who  had  been  appointed 
by  the  subscribers  a  building  committee  to  erect  the  new 
church.  The  new  church  was  erected  on  the  site  occupied 
by  the  old  one,  at  an  expense  of  over  $5000,  the  trustees 
acting  in  concert  with  the  building  committee.  The  trustees 
collected  the  subscriptions,  and  provided  and  paid,  through 
their  treasurer,  the  bills  for  building  the  new  church.  The 
building  committee  made  contracts  for  materials  as  early  as 
May.  After  the  church  was  completed  it  was  occupied  by 
the  society  as  a  place  of  worship,  the  defendant  renting  and 
occupying  one  of  the  pews.  The  plaintiffl  were  the  trustees 
of  the  society  at  the  time  the  suit  was  commenced,  but  they 
were  not  all  the  same  persons  who  were  trustees  at  the  time 
the  subscription  was  made. 

When  the  evidence  was  closed,  the  counsel  for  the  defbn- 
daut  moved  the  court  to  nonsuit  the  plaintiffs  on  the  follow- 
ing grounds  :  (1.)  That  the  action  should  have  been  brought 
in  the  corporate  name  of  the  society,  or  in  the  names  of  the 
persons  who  were  trustees  at  the  date  of  the  subscription, 
or  in  the  names  of  the  persons  who  composed  the  building 
committee ;  (2.)  That  the  promise  of  the  defendant  contained 
in  the  subscription  paper  was  void  for  want  of  a  conside- 
ration ;  (3.)  That  being  void  when  it  was  made,  it  could  not 
become  a  valid  contract  by  means  of  the  subsequent  acts  of 
the  building  committee  in  erecting  the  church  or  making 
contracts  therefor.  The  justice  denied  the  motion  for  a 
nonsuit  and  the  counsel  for  the  defendant  excepted.  The 
justice  thereupon  directed  the  jury  to  find  a  verdict  for  the 
j>laintiJ0Sj  for  S162.50,  being  the  amount  of  the  subscription. 
To  this  direction  the  counsel  for  the  defendant  excepted,  and 
the  said  justice  reserved  the  case  for  further  consideration 
on  the  questions  of  law  presented.  The  said  justice  subsc- 
•\uently  ruled  and  decided :  (1.)  That  the  moneys  subscribed 
were  subscribed  for  the  benefit  of  the  religious  corporation, 
and  belonged  to  such  corporation.    The  corporation  being 


22  CASES  IN  THE  COURl  OF  APPEALS. 


Barnes  against  Pcrino. 


the  real  party  in  interest,  the  suit  should  have  been  brought 
in  its  corporate  name ;  but  that  a  mistake  in  the  name  of  the 
plaintifis  was  not  a  ground  of  nonsuit.  That  it  might  be 
corrected  by  an  amendment,  under  sec.  173  of  the  Code. 

(2.)  That  the  defendant  was  liable  to  pay  his  subscription, 
on  the  ground  that  the  agreement  and  evidence  established  a 
request,  on  his  part,  to  the  trustees  of  the  corporation,  or  their 
agents,  to  erect  the  new  church  edifice,  and  to  enter  into 
the  necessary  contracts  for  that  purpose,  in  consideration 
of  which,  the  defendant's  promise  to  pay  $150  towards  that 
object  was  made,  and  that  the  trustees  having  erected  the 
edifice  before  a  retraction,  the  defendant  was  liable ;  and  he 
directed  judgment  to  be  entered  upon  the  verdict.  To  each 
and  every  of  these  rulings  and  decisions  the  counsel  for  the 
defendant  excepted.  (For  the  reasons  of  the  Justice  who 
tried  the  cause,  see  9  Barbour^  202.)  A  bill  of  exceptions 
was  made  by  the  defendant.  On  appeal  by  him  from  the 
judgment,  it  waa  affirmed  by  the  supreme  court  sitting 
in  the  4th  District.  {See  15  Barb,,  249.)  The  defendant 
appealed  to  this  court. 

TV.  A.  Beach,  for  the  appellant. 

N.  Hill,  Jr.,  for  the  respondents. 

W.  F.  A14LEN,  J.  Two  questions  were  made  by  the  de- 
fendant on  the  motion  for  nonsuit,  and  were  renewed  and 
discussed  to  the  court  at  the  close  of  the  evidence  as  legal 
propositions,  and  no  suggestion  was  made  that  there  was  any 
question  of  fact  to  be  submitted  to  the  jmy.  The  defend- 
ant's counsel  assumed,  and  very  properly,  upon  the  case,  as 
It  appears  by  the  bill  of  exceptions,  that  the  only  questions 
were  of  law,  and  to  be  passed  upon  by  the  court  and  not  by 
the  jury.  He  urged  such  objections  and  assumed  such  posi- 
tions as  he  supposed  the  interest  of  his  client  required  and 
the  state  of  the  case  warranted ;  and  only  so  much  of  tho 
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evidence  is  spread  out  upon  the  record  as  was  necessary  to 
present  the  points  made  by  him  and  which  were  ruled 
against  him.  The  whole  evidence  would  doubtless  present 
a  very  different  case.  The  direction  to  the  jury,  to  render  a 
verdict  for  the  plaintifis,  was  but  one  form  of  overruling  the 
objections  taken  by  the  defendant  to  a  recovery  against  him, 
and  cannot  be  held  as  in  effect  a  decision  adverse  to  the  de- 
fendant upon  the  point  now  sought  to  be  made,  that  the  case 
should  have  been  submitted  to  the  jury.  If  the  defendant 
supposed  that  there  was  a  disputed  question  of  fact,  material 
to  the  issue  between  the  parties,  he  should  have  made  a  dis- 
tinct request  that  it  should  be  submitted  to  the  jury.  But 
having  treated  the  questions  as  purely  legal,  and  acquiesced 
in  the  disposal  of  them  by  the  cotirt  as  such,  he  cannot  now 
be  heard  to  object  that  facts  were  involved  which  should 
have  been  decided  by  the  jury. 

The  objections  urged  by  the  defendant  upon  the  trial  were  : 
1.  That  the  action  should  have  been  brought  either  in  the 
corporate  name  of  tlie  society,  or  in  the  names  of  the  per- 
sons who  were  trustees  at  the  date  pf  the  subscription,  or 
in  the  names  of  the  building  committee :  and  2.  That  the 
undertaking  of  the  defendant,  as  evidenced  by  the  subscrip- 
tion, was  void  for  want  of  a  consideration ;  that  being  void 
when  made,  it  could  not  become  a  valid  contract  by  means 
of  the  subsequent  acts  of  the  building  committee  in  erecting 
the  church,  or  in.  making  contracts  for  that  purpose. 

The  last  only  of  these  propositions  was  argued  upon  this 
appeal,  and  is  therefore  the  only  one  which  will  be  considered. 

An  attempt  to  reconcile  all  the  cases  which  have  been 
adjudged,  touching  the  validity  of  voluntary  engagements 
to  pay  money  for  charitable,  educational,  religious  or  other 
public  purposes,  would  be  fruitless ;  for,  while  circumstan- 
tial differences  in  the  cases  will  explain  and  satisfactorily 
account  for  some  of  the  diversities  in  the  decisions,  it  will  be 
found  that  there  is^  to  some  extent,  a  want  of  hannony  in 
the  principles  and  rules  applied  as  tests  of  validity  to  that 
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class  of  undertakings.  The  general  principle  k  recognized 
in  every  case,  that  all  simple  contracts  executory,  whether 
in  writing  or  verbal,  must  be  founded  upon  a  good  conside- 
ration, and  that  the  want  of  a  legally  adequate  consideration, 
that  is,  a  consideration  recognized  as  sufficent  in  law,  vnll 
vitiate  every  executory  contract  not  imder  seal ;  still,  the 
objection  of  a  want  of  consideration  for  promises  like  the 
one  before  us  has  not  always  been  regarded  with  favor;  and 
judges,  considering  defences  of  that  character  as  breaches 
of  faith  towards  the  public,  and  especially  towards  those 
engaged  in  the  same  enterprise,  and  an  unwarrantable  dij»- 
appointment  of  the  reasonable  expectations  of  those  inte- 
rested, have  been  willing,  nay  apparently  anxious,  to  discover 
a  consideration  which  would  uphold  the  imdertaking  as  a 
valid  contract ;  and  it  is  not  unlikely  that  some  of  the  cases, 
in  which  subscriptions  have  been  enforced  at  law,  have  been 
border  cases,  distinguished  by  slight  circumstances  from  agree- 
ments held  void  for  a  want  of  consideration.  I  am  of  the 
opinion,  however,  that  the  liability  of  the  defendant  can  be 
maintained,  and  the  judgment  of  the  court  below  upheld, 
upon  doctrines  recognized  as  sound  and  well  established,  and 
without  conflicting  with  the  principle  of  any  decided  case, 
and  upon  the  ground  upon  which  the  decision  was  finally 
rested  by  the  learned  justice  before  whom  the  trial  was  had, 
to  wit,  that  the  agreement  and  evidence  establish  a  request  on 
the  part  of  the  defendant  to  the  trustees  of  the  corporation, 
or  their  agents,  to  erect  the  new  church  edifice  and  to  enter 
into  the  necessary  contracts  for  that  purpose ;  in  considera- 
tion of  which  the  defendant's  promise  to  pay  one  hundred 
and  fifty  dollars  was  made. 

The  objection  is  now  taken,  and  for  the  fiirst  time,  so  far  as 
it  appears,  that  the  complaint  is  not  fi*amed  to  meet  the  case 
in  this  aspect ;  but  the  objection  was  not  taken  upon  the 
trial  or  in  the  supreme  court,  and  the  evidence  suppletory  to 
the  written  promise  was  received,  and  effect  given  to  it 
below,  without  objection  that  it  was  not  authorized  by  the 


ALBANY,  DECEMBER,  1854.  25 


Barnes  against  Ferine. 


complaint ;  and  it  is  now  too  late  to  start  an  objection  which 
might,  if  necessary,  have  been  obviated  at  the  trial  by  the 
exercise  of  the  discretion  vested  in  the  judge,  in  regard  to 
amendments  of  pleadings.  If  it  were  conceded  therefore 
that  the  objection,  if  taken  at  the  proper  time,  would  have 
been  tenable,  which  is  by  no  means  certain,  it  must  be  held 
to  have  been  waived  by  the  omission  to  make  it. 

A  consideration  for  an  undertaking  may  consist  in  a  benefit 
or  advantage  to  the  promisor,  6r  any  obligation,  harm,  in- 
convenience or  disadvantage  incurred  by  the  promisee  upon 
the  faith  of  the  promise ;  and,  in  the  absence  of  fraud  or  other 
undue  influence,  the  validity  of  the  promise  does  not  ordi- 
narily depend  upon  the  amount  or  value  of  the  consideration 
as  an  equivalent  for  the  thing  promised.  No  pecuniary 
benefit  resulted  to  the  defendant  from  the  building  the  new 
house  of  worship,  and  he  was  in  no  wise  interested  in  the 
enterprise,  except  as  the  entire  public  were  interested  in  a 
matter  intimately  affecting  the  highest  interests  of  all,  and 
there  is  therefore  no  consideration  of  benefit  to  the  defendant 
which  will  uphold  the  promise.  The  evidence,  however,  dis- 
closes a  good  consideration,  in  the  acts  done  and  obligation? 
incurred  by  the  promisee  upon  the  strength  of  the  promise 
of  the  defendant  and  at  his  request.  The  promisee  was  the 
corporate  body,  the  First  Presbyterian  Church  at  Glens 
Palls,  represented  by  the  individual  trustees  in  this  action 
The  real  party  in  interest,  both  in  the  promise  and  in  the 
action,  is  the  corporation ;  and  whatever  was  undertaken  or 
done  by  the  trustees,  or  by  the  building  committee,  was 
done  and  undertaken  by  the  corporation.  The  acts  of  the 
agents  were  the*  acts  of  the  corporation ;  and  if  any  act  was 
done  or  obligation  incurred  by  either  of  their  agents,  as 
such,  at  the  request  of  the  defendant  arid  relying  upon  his 
promise,  it  will  furnish  a  good  consideration  for  his  agree- 
ment to  pay.  The  evidence  is,  that  the  defendant,  with 
others,  subscribed  a  paper  by  which  he  promised  to  pay  a  given 
amount  towards  the  sum  of  five  thousand  dollars,  to  bo 
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expended  in  building  a  new  Presbyterian  church  in  the  place 
of  the  old  one  to  be  removed;  and  that  he  afterwards 
attended  and  took  part  in  several  meetings  of  the  society,  as 
well  as  of  the  individual  subscribers  to  the  building  fund,  at 
which  a  building  committee  was  appointed,  and  resolutions 
were  adopted  imposing  certain  duties  and  obligations  upon 
the  trustees  and  building  committee,  involving  labor  and 
expense  and  the  necessity  of  incurring  obligations  in  behalf 
of  the  corporation,  in  furtherance  of  the  design  of  removing 
the  old  building  and  erecting  the  new,  and  distinctly  re- 
questing and  directing  the  agents  of  the  corporation  to 
proceed  and  erect  the  new  building  after  a  proposed  plan. 
There  is  no  evidence  that  the  defendant  revoked  his  promise 
or  did  any  act  evincing  his  unwillingness  to  proceed  with 
the  undertaking,  until  long  after,  and  until  after  contracts 
had  been  made,  expenses  incurred  and  labor  performed  in 
pursuance  of  the  request  and  directions  of  the  defendant  and 
other  subscribers  to  the  fund.  It  is  as  if  the  defendant, 
either  alone  or  with  others,  had  come  to  the  agents  of  the 
corporation  and  requested  them  to  perform  the  acts  men 
tioned,  and  delivered  to  them  his  written  promise  to  pay  a 
given  amount  as  a  compen;sation  or  to  enable  them  to  do  as 
requested.  A  compliance  with  the  request  by  them,  repre- 
senting the  corporation,  would  in  that  case  very  clearly 
constitute  an  ample  consideration  for  the  promise  of  the 
defendant.  Parker,  C.  J.,  in  Amherst  Academy  v.  Cowles 
(6  Pick.^  427),  says ;  "It  is  quite  sufficient  to  create  a  consi- 
deration that  the  other  party,  the  payee,  should  have  as 
sumed  an  obligation,  in  consequence  of  using  the  note, 
which  he  was  compellable  either  at  law  or  in  equity  to 
perform ;"  and  again,  "  if,  by  means  of  his  contribution  or 
his  solemn  promise  to  pay,  the  body  to  whom  he  has  piedged 
his  word  should  encounter  expense,  become  under  legal  obli- 
gations, or  otherwise  pursue  the  intent  and  purpose  of  the 
legislature  in  granting  the  charter,  this  is  a  sufficient  consi- 
deration to  support  the  promise."     The  evidence  is,  that,  as 
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early  as  May,  contracts  were  made  for  brick  for  the  new 
building,  and  other  contracts  for  work  and  materials  were  made 
before  the  old  building  was  torn  down.  McAuley  v.  Billin^ 
ger  (20  J.  Jl.,  89)  was  a  subscription  for  the  repairs  of  a 
church.  The  form  of  the  promise  is  not  given  in  the  report 
of  the  case,  but  the  court  say ;  "  The  consideration  for  his 
promise  was  the  repairing  the  church.  By  signing  the  sub- 
scription, he  sanctioned  the  acts  of  the  meeting  in  resolving 
to  make  the  repairs  and  in  the  appointment  of  the  committee 
for  that  purpose,  and  he  moreover  recognized  the  authority 
of  the  committee,  to  receive  the  subscription  money  and  to 
contract  for  the  repairs."  Gardiner,  J.,  in  Hamilton  College  v. 
Stcivart  (1  Comst.j  581),  alluding  to  this  case  and  approving 
the  decision,  says ;  "  According  to  the  view  of  the  court,  it 
was,  in  effect,  a  written  request  to  the  committee  to  make 
repairs,  in  consideration  of  which  the  defendant  undertook 
to  pay ;"  that  is,  the  written  promise,  in  connection  with 
the  acts  of  the  defendant,  was  the  same  in  legal  effect  as  a 
written  request,  or  a  request  contained  in  the  promise.  The 
law  makes  no  distinction  between  a  written  or  verbal  request 
as  tending  to  constitute  a  consideration  for  a  parol  agree- 
ment. There  is  nothing  in  the  case  of  McAuley  v.  BilUnger 
showing  that  the  subscription  paper  was  different  in  form 
from  other  papers  of  the  same  kind ;  and  the  court  lays  stress 
upon  the  acts  of  the  defendant  as  evidencing  a  request  from 
him  to  the  building  committee  to  go  on  with  the  repairs. 

In  the  Trustees  of  Bridgewater  Academy  v.  Gilbert  (2  Fichf 
579),  the  defendant  had  subscribed  a  certain  sum  for  the  re- 
building the  academy,  but  had  done  no  other  act,  and  it  was 
held  that  an  action  would  not  lie  upon  the  agreement.  Par-  . 
ker,  C.  J.,  says ;  "  The  subscription  paper  will  not  sustain  the 
action ;  and  the  defendant,  after  he  had  signed  it,  gave  the 
plaintiffs  no  encouragement  to  proceed  in  the  building.  The 
beginning  to  provide  materials,  on  the  faith  of  the  sub- 
Bcription  paper  above,  was  not  suflBcient  to  show  that 
expenses  were  incurred  at  his  implied  request ;"  intimating 
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very  plainly  that  a  request,  on  the  part  of  the  defendant  to 
the  plaintilT  to  make  the  expenditures,  would  have  enured 
as  a  consideration  to  uphold  the  promise,  and  the  judge  dis- 
tinguishes the  case  from  the  Farmington  Academy  v.  Allenj 
and  by  distinguishing  approves  and  affirms  the  decision  in 
the  latter  case  (14  Mass.j  172),  in  which  it  was  held  that  a 
partial  payment  of  the  subscription  took  it  out  of  the  rule, 
and  was  evidence  of  an  implied  request  to  the  trustees  to 
expend  money  in  building  the  academy.  It  was  treated  as 
an  act  by  which  the  plaintiffs  were  induced  to  incur  expense. 
Limerick  Academy  v.  Davis  (11  Ma^ss.,  113)  was  the  same  in 
circumstances  as  Bridgewater  Academy  v.  Gilbert^  and  was 
decided  in  favor  of  the  defendant  for  the  same  reason,  to  wit, 
the  want  of  evidence  of  any  act  on  the  part  of  the  defendant 
from  which  a  request  could  be  iniiplied  from  him  to  the 
plaintiffs  to  incur  expense  or  do  any  other  act. 

No  principle  can  be  extracted  from  the  decision  of  Stewart 
V.  Trustees  of  Hamilton  College^  in  the  court  for  the  correction 
of  errors,  as  reported  (2  Den.<,  403),  for  the  reason  that  the 
several  members  of  that  court,  who  assigned  reasons  for  their 
judgment,  did  not  agree- upon  the  principles  upon  which 
the  case  should  be  decided,  although  with  a  single  exception 
they  concurred  in  the  result,  and  there  is  nothing  in  the 
decision  of  the  case  in  this  court  (1  Comst.j  581)  which  con- 
flicts with  the  view  I  have  taken  of  the  defendant's  liability  in 
this  action.  On  the  contrary,  the  reasoning  of  the  judge  by 
whom  the  opinion  of  the  court  was  pronounced  tends  to 
support  the  result  at  which  I  have  arrived  in  this  case.  In 
that  case,  the  agreement  of  the  defendant  was  not  to  be  per- 
formed within  one  year,  and  therefore  was  required  to  be 
in  writing,  expressing  the  consideration  (2  IL  5.,  135  §  2), 
and  the  whole  inquiry  therefore  was  whether  a  conside- 
ration for  the  agreement  was  expressed  in  the  writing,  or 
whether  a  consideration  could  be  implied  from  its  terms ;  and 
it  was  held,  that  no  consideration  appeared  from  the  face  of  the 
paper,  and  therefore  the  plaintiffs  were  not  entitled  to  recover. 
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But  that  difficulty  does  not  exist  here ;  and  if  a  good  consi- 
deration for  the  promise  can  be  proved,  either  in  or  out  of 
the  writing,  it  is  sufficient.  The  difficulty  in  that  case  was, 
that  there  was  no  request  by  the  subscribers  that  the  plain- 
tiffs should  do  anything,  and  no  request  could  be  implied 
from  the  agreement.  Judge  Gardiner  says ;  ^^  If  with  C^  J. 
Nelson  we  find  that  the  defendant  agreed  to  pay  $800,  pro- 
vided the  plaintiff  would  procure  subscriptions  and  should 
afterwards  invest  the  money,  &c.,  this,  according  to  the  cases, 
would  amount  to  a  request  to  perform  those  services,  and 
the  defendant  would  be  liable."  In  the  case  at  bar  we 
have  very  distinct  evidence  of  a  request  on  the  part  of  the 
defendant  to  the  plaintiffij  to  perform  the  services  which  were 
performed,  and  which  takes  the  case  without  the  decision 
in  the  Hamilton  College  case.  The  request  and  promise 
would  have  been  valid  if  both  had  been  verbal,  and  the 
written  promise  may  be  sustained  by  evidence  of  a  verbal 
request  or  by  proof  of  any  other  consideration  sufficient 
in  law. 

If  the  agreement  was  invalid,  as  it  doubtless  was  up  to 
the  time  the  request  was  madcy  the  defendant  then,  on  the 
authority  which  he  with  others  gave  to  the  plaintiffs  to  cir- 
culate the  paper  for  further  subscriptions  and  to  collect  the 
amounts  subscribed  as  should  be  necessary  to  prosecute  the 
work,  reaffirmed  his  former  promise  and  gave  it  a  sanction 
and  vitality  from  that  time.  The  promise  was  then  made, 
although  the  paper,  which  is  now  the  evidence  of  it,  had 
been  before  then  prepared.  The  request  and  promise  were, 
to  every  legal  intent,  simultaneous. 

The  judgment  of  the  court  below  must  be  affirmed  with 
costs. 

Johnson,  J.  The  paper  which  the  defendant  with  others 
signed,  and  on  which  this  action  must  be  maintained,  if  it 
can  be  maintained  at  all,  when  its  parts  are  arranged  in 
their  proper  order,  will  read  in  this  wise;  "We  the  subscri- 
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bers,  in  case  $5000  payable  in  money  be  subscribed,  agree 
to  pay  to  the  trustees  of  the  church  herein  mentioned,  or  to 
a  building  committee  to  be  appointed  by  the  undersigned 
subscribers,  the  sums  set  opposite  our  respective  names,  for 
the  purpose  of  building  a  Presbyterian  Church  at  Glens 
Falls.  Said  church  to  be  built  on  the  lot  now  occupied  by 
the  old  Presbyterian  church  in  said  village.  The  body  of 
the  church  to  be  finished  and  furnished  uniformly ;  the  pews 
or  slips  to  be  equitably  assessed  and  rented  annually,  and 
said  assessments  and  rents  to  be  paid  and  applied  by  said 
trustees  in  payment  for  the  stated  preaching  of  the  gospel 
in  said  church  and  congregation,  and  expenses  of  said  church." 
This  paper  was  signed  by  the  defendant  and  by  others,  the 
whole  sum  subscribed  exceeding  $5000. 

The  paper  does  not  purport  to  contain  any  undertaking 
or  promise,  on  the  part  of  the  church  or  the  trustees,  to  do 
or  to  forbear  to  do  anything  which  might  serve  to  support 
the  promise  of  the  defendant,  on  the  groxmd  of  mutuality ; 
nor  since  the  case  of  Hamilton  College  v*  Stewart  (1  Comst,, 
581),  are  we  at  liberty  to  consider  whether  the  ground  taken 
by  the  chancellor  in  the  same  case  (in  2  Denioy  403),  that 
the  promise  of  one  subscriber  might  serve  as  a  consideration 
to  sustain  the  promise  of  another,  was  good  law ;  for  the 
judgment,  given  by  this  court  in  that  case,  could  not  have 
been  rendered  without  determining  that  ground  to  be  unsa- 
tisfactory. That  case,  however,  concedes,  that  if  the 
agreement  furnished  evidence  of  a  request  to  the  plaintiffs 
by  the  defendant  to  do  something  detrimental  to  them  or 
beneficial  to  him,  and  a  promise  to  pay  in  consideration  of 
its  being  done,  the  promise  would  be  sustained  by  a  sufiicient 
consideration,  in  case  the  thing  were  afterwards  done  ac- 
cordingly. The  subscription  paper  shows  that  upon  the  lot, 
on  which,  by  its  terms,  the  new  church  was  to  be  built, 
there  stood  an  old  church,  belonging  to  the  same  congrega- 
tion. By  the  law,  applicable  to  this  church  society,  that 
lot  was  in  the  power  of  the  trustees.    The  old  church  could 
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not  be  taken  down,  nor  the  new  one  erected  upon  the  church 
lot,  without  their  assent.  The  proposition  to  build  the  new 
church  upon  that  lot  necessarily  involved  a  request  to  the 
promisees  to  take  down  or  remove  the  old  one,  and  to  build 
or  allow  to  be  built  the  new  one.  It  could  be  understood 
in  no  other  sense.  It  would  not  have  occurred  to  the 
trustees,  upon  receiving  that  paper,  to  ask ;  Are  we  to 
understand  that  you  ask  us  to  take  down  the  old  church  ? 
They  would  have  seen  that  the  writing  imported  such  a 
request,  and  as  plainly,  in  my  judgment,  as  if  the  paper  had 
contained  the  express  words.  There  was,  then,  in  this  paper 
a  request  to  the  trustees  to  do,  or  permit  to  be  done,  some- 
thing of  detriment  to,  the  tmstees,  and  a  promise,  in  case  it 
should  be  done  or  permitted,  to  pay  the  sum  mentioned. 
This  is-  clearly  a  promise  which  would  become  obligatory 
when  the  thing  requested  was  done,  and  is  not  within  tl:c 
decision  in  Hamilton  College  v.  Steicart,  In  that  cas^,  all 
that  the  college  was  to  do  was  to  take  the  money  and  use 
it,  wliile  in  this  the  trustees  were  to  remove  their  old  church 
and  put  up  a  new  one  upon  their  land,  or  to  allow  it  to  be 
done,  which  for  this  legal  purpose  amounts  to  the  same 
thing.  The  judge  at  the  trial  was  therefore  right  in  refusing 
the  motion  for  a  nonsuit,  so  far  as  the  second  ground  stated 
for  the  motion  is  concerned. 

Upon  the  argument  before  us  a  question  was  raised, 
whether  the  manner  in  which  the  consideration  of  the  con- 
tract was  stated  in  the  complaint  was  not  fatally  variant 
from  that  disclosed  in  proof.  To  this  it  is  a  sufficient 
answer  to  say,  without  considering  w^hether  any  variance 
existed,  that  no  such  point  appears  to  have  been  made  at 
the  trial.  The  case  of  Field  v.  The  Mayor  ^  Sfc.  of  New -York 
(2  Scld.^  179),  was  an  equity  cause  in  chancery,  and  the  rule 
that  the  decree  must  be  according  to  the  allegation,  as  well 
as  the  proofs,  was  of  course  applied.  It  is  not  applicable  to 
a  case  like  this  under  the  Code. 
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Upon  the  view  which  I  have  taken  of  the  legal  rights  of 
the  parties  there  was  no  question  of  fact  for  the  jury,  foi 
the  evidence  shows,  beyond  all  question,  that  the  old  church 
has  been  removed  and  a  new  one  built,  and  whether  the 
persons  under  whose  actual  direction  tlie  building  took 
place  were  the  trustees  or  the  building  committee  is  en- 
tirely immateriaL 

The  judgment  should  be  affirmed. 

All  the  judges  who  took  part  in  the  decision  were  in 
favor  of  affirmance.     Gardineb,  Ch.  J.,  took  no  part. 

Judgment  affirmed. 


Giles  against  Halbert,  sheriff*. 

Ad  appeal  lies  to  this  court  from  an  order  made  by  the  supremo  court,  requiring 
a  person  beneficially  interested  in  a  recovery  sought  to  bo  had  in  the  name  of 
another,  to  pay  the  costs  of  the  defendant  in  the  action. 

A  person  who  brings  and  prosecutes  a  suit  in  the  name  of  another,  under  an 
agreement  with  the  nominal  party  to  carry  on  the  suit  at  his  own  expense 
and  have  a  portion  of  the  expected  recovery,  is  liable  under  2R.S.,  619,  see. 
44,  for  tlie  costs  recovered  against  the  nominal  party. 

It  is  no  defence  to  an  application  by  the  defendant  m  the  suit,  that  the  person 
bringing  and  prosecuting  it  in  the  name  of  another  be  required  to  pay  his 
costs,  that  the  agreement  under  which  such  person  brought  the  action  and 
became  interested  in  the  contemplated  recovery  is  illegal  and  void  as  between 
the  parties  to  it. 

Action  commenced  in  the  supreme  court,  prior  to  1848, 
in  the  name  of  Giles,  to  recover  of  the  defendaiji  Halbert, 
sheriff  of  Chenango  county,  a  penalty  of  one  thousand  dol- 
lars, alleged  to  have  accrued  to  the  plaintiff  by  reason  of 
the  defendant's  omitting  to  duly  advertise  real  estate  of  the 
plaintiff,  sold  by  him,  as  sheriff,  on  an  execution.  The  plain- 
tiff was  defeated  in  the  suit,  and  judgment  rendered  therein 
in  favor  of  the  defendant  for  $193.40,  costs.    In  December, 
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1850,  the  defendant  on  affidavits  and  notice,  theretofore  duly 
served  on  one  Justus  Farce,  applied  to  the  supreme  court  at 
a  special  term  thereof,  held  in  Chenango  county,  for  an 
order  requiring  Parce  to  pay  to  the  defendant  his  costs  of 
the  suit  for  which  judgment  had  been  rendered  against  the 
plaintiff,  on  the  ground  that  Parce  was  the  assignee  of  the 
right  of  action  prosecuted  in  the  suit  or  beneficially  inter- 
ested in  the  recovery  sought  to  be  had  therein.  Affidavits 
were  read  in  opposition  to  the  motion,  on  behalf  of  Parce, 
denying  that  he  was  ever  the  assignee  of  the  right  of  action, 
and  tending  to  show  that  he  had  charge  of  the  suit  merely 
as  agent  for  Giles.  The  facts  contained  in  the  affidavits  are 
sufficiently  stated  in  the  opinions  delivered  in  this  court. 
The  supreme  court  at  special  term  made  an  order  requiring 
Parce  to  pay  the  costs,  and  directed  an  attachment  to  issue 
against  him  if  he  omitted  to  do  so.  Parce  appealed  to  the 
supreme  court  at  general  term.  Upon  the  appeal,  the  su- 
preme court  sitting  in  the  Sixth  District  made  an  order  that 
Parce  pay  the  costs  as  taxed  in  the  suit,  with  interest,  with- 
in fifteen  days  after  notice  of  the  order ;  and  that  if  he 
neglected  to  do  so,  process  in  the  nature  of  a  fieri  facias  issue 
to  the  sheriff  against  his  property.  From  this  order  he 
appealed  to  this  court. 

A'   Hilli  Jr.)  for  the  appellant. 

U.  Newton^  for  the  respondent. 

Pasker,  J.  The  defendant,  having  recovered  judgment 
against  the  plaintiff  for  costs  in  this  action,  obtained  an  order 
at  special  term  requiring  Justus  Parce  to  pay  such  judgment, 
on  the  ground  that  Parce  was  the  person  who  brought  the 
action  and  also  was  beneficially  interested  in  the  recovery 
The  order  on  appeal  was  affirmed  at  the  general  term,  and 
Parce  appeals  to  this  court. 

Ker. — ^VoL.  II.  5 
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I  think  an  appeal  lies  from  the  order  made  at  general 
term.  It  was  a  final  order,  made  upon  a  summary  applica- 
tion, after  judgment,  and  is  within  the  express  provision  of 
the  Code.  (§  11,  mb.  3.)  The  effect  of  the  order  was  to 
render  a  judgment,  on  summary  application,  against  Parce, 
who  was  not  a  party  to  the  record.  There  is  even  more 
reason  for  giving  a  review  in  such  a  case,  than  if  the  order 
had  been  made  against  a  party  to  the  record. 

The  application  to  charge  Parce  with  the  costs  in  judg- 
ment in  this  case,  is  made  under  2  R.  S,,  619,  ^  44,  which 
provides,  that  "where  an  action  shaU  be  brought  in  the 
name  of  another,  by  an  assignee  of  any  right  of  action,  or 
by  any  person  beneficially  interested  in  the  recovery  in  such 
action,  such  assignee  or  person  shall  be  liable  for  costs  in 
the  same  cases,  and  to  the  same  extent,  in  which  a  plaintiff 
would  be  liable ;  and  that  the  payment  of  such  costs  may 
be  enforced  by  attachment."  I  think  it  is  satisfactorily 
shown  by  the  affidavits  read  on  the  motion,  that  the  action 
was  brought  by  Parce  in  the  name  of  Giles,  and  that  Parce 
had  the  entire  management  and  control  of  it.  This  is  alleged 
in  the. moving  affidavits,  and  is  not  denied  in  the  affidavit  of 
Parce,  or  in  any  other  of  the  resisting  affidavits.  Parce 
denies,  that  he  took  any  assignment  of  the  claim  or  of  any 
part  of  it,  or  that  he  was  the  owner  of  it  or  of  any  part 
of  it ;  but  he  does  not  deny,  that  he  "  was  beneficially  inter- 
ested in  the  recovery."  The  statute  extends  not  only  to  the 
assignee,  but  to  a  person  "beneficially  iaterested  in  the 
recovery,"  where  the  action  is  brought  by  the  person  so  in- 
terested. {Bliss  V.  Otisj  1  DeniOf  656 ;  Whitney  v.  Cooper^ 
I  Hillf  629.)  The  whole  testimony  contained  in  the 
affidavits  on  both  sides  establishes  the  fact  very  satisfactorily, 
that  the  action  was  brought  by  Parce,  under  an  agreement 
which  secured  him  a  beneficial  interest  in  the  anticipated 
recovery. 

But  it  is  contended  that  such  agreement  was  void,  because, 
Ist.  The  claim  was  not  assignable ;  2d.  It  was  in  violatiou 
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of  the  statute  of  frauds ;  and  3d.  It  was  champertous.  Con- 
ceding th6  agreement  to  have  been  void,  for  any  or  all  the 
reasons  above  stated,  can  Farce  avail  himself  of  such  inva- 
lidity, on  this  application  ?  The  injury  is  the  same  to  the 
defendant,  whether  the  agreement  between  Giles  and  Farce 
was  good  or  bad.  He  has  been  subjected  to  the  expense  of 
defending  a  groundless  action.  It  is  not  the  agreement,  but 
the  act  of  Farce  in  bringing  such  action,  of  which  the  de- 
fendant complains,  and  for  which  he  asks  redress.  The 
agreement  between  Giles  and  Farce  was  a  matter  to  which 
the  defendant  was  not  a  party,  and  over  which  he  had  no 
control  and  of  which  he  had  no  knowledge.  Thtp  injury 
was  done  to  the  defendant  by  the  act  of  commencing  and 
carrjdng  on  the  suit,  and  if  that  was  done  with  the  bare 
consent  of  Giles,  that  such  prosecution  might  be  instituted 
for  the  benefit  of  Farce,  then  Farce  was  "  beneficially  inter- 
ested in  the  recovery,"  within  the  terms  of  the  statute.  No 
mutually  binding  contract,  and  no  agreement,  beyond  a  bare 
consent  on  the  part  of  Giles,  was  necessary  to  give  Farce 
such  a  beneficial  interest  as  would  subject  him  to  the  costs 
of  the  defence. 

But  if  it  were  otherwise,  and  if  the  contract  were  void 
for  either  of  the  reasons  above  stated,  I  do  not  see  how  Farce 
could  avail  himself  of  such  an  objection  on  this  motion. 
Farce  ought  not  to  be  permitted  to  avail  himself  of  his 
illegal  contract  as  a  defence  against  an  injury  he  has  caused 
by  it.  After  having  had  the  full  benefit  of  such  contract, 
by  prosecuting  to  a  final  determination  of  the  controversy, 
he  cannot  be  excused  from  the  legal  consequences  of  his  own 
acts.  As  between  Giles  and  Farce,  the  contract  may  be 
good  or  bad.  But  it  cannot  be  good  as  between  them,  and 
bad  as  to  third  persons,  not  parties  to  it.  They  have  con- 
sidered it  good,  and  have  performed  it  as  far  as  practicable. 
If  the  contract  was  valid,  the  recovery  having  failed,  it  would 
admit  of  no  further  performance.  It  is  now  too  late  to  say 
that  the  contract  was  void. 
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The  question,  whether  the  contract  between  Giles  and 
Parce  was  valid,  is  only  important  so  far  as  it  shows  Parce 
to  have  been  beneficially  interested.  So  far  it  is  now  a  con- 
tract executed.  It  has  been  as  fully  performed  as  if  there 
had  been  to  it  no  legal  objection,  by  Parce  claiming  the  in- 
terest and  insisting  upon  its  validity  and  prosecuting  the 
claim  to  a  final  determination,  and  by  Giles  permitting  him 
to  do  so.  Parce  has  thus  enjoyed  all  the  beneficial  interest 
that  Giles  himself  could  have  done,  if  he  had  not  transferred 
it  to  Parce.  It  is  therefore  a  contract  executed  on  both  sides, 
and  if  it  be  illegal  the  law  will  leave  the  parties  where  it 
finds  them.  Even  as  between  the  parties,  the  law  will  not 
relieve  against  an  executed  illegal  contract.  ( Yates  v.  Foot, 
12  Johns,,  1 ;  Fowler  v.  Van  Surdam,  1  Denio,  560 ;  Morgan 
V.  Groff,  4  Barb.  S,  C.  R.,  528 ;  Like  v.  Thompsoyi,  9  Barb., 
316.)  And  there  is  no  good  reason  for  permitting  Parce  to 
set  up  the  illegality  of  the  contract  between  him  and  Giles 
after  a  full  enjoyment  of  all  that  was  contracted  for,  viz.,  the 
privilege  of  trying  the  chances  of  a  recovery.  This  appli* 
cation  to  compel  Parce  to  pay,  is  not  founded  on  the  validity 
of  any  supposed  agreement.  It  is  more  in  the  nature  of  a 
special  action  on  the  case  to  obtain  compensation  for  a  wrong 
done. 

The  order  made  at  special  term  was  properly  modified 
by  the  general  term  so  as  to  conform  to  the  change  made 
by  the  act  of  1847  {Scss.  Laws  of  1847,  ch.  390),  by  which 
process  in  nature  of  a  Jieri  facius  was  substituted  for  an 
attachment. 

The  order  of  the  supreme  court  should  be  affirmed  with 
costs. 

Dexio,  J.  Justus  Parce,  the  party  against  whom  the 
order  was  made,  and  who  made  two  affidavits  in  opposition 
to  the  m.Qtion,  does  not  deny  but  that  he  caused  the  action 
against  Halbert  to  be  commenced,  retained  the  attorney  and 
counsel,  looked  up  the  witnesses  and  caused  them  to  be 
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subpoenaed,  and  attended  the  trial  as  the  party  in  interest,  nor 
but  that  he  was  and  agreed  to  be  at  all  the  expense  and  trouble) 
of  carrying  on  the  suit*  Nor  does  he  allege  that  the  nominal 
plaintiff  took  any  part  in  the  commencement  or  in  the 
prosecution  of  the  action  from  the  beginning  to  the  end  of 
the  litigation.  The  affidavits  in  support  of  the  application 
affirmed  these  several  facts,  and  called  upon  him  to  answer 
respecting  them,  and  his  silence  shows  that  he  could  not 
deny  what  was  alleged.  It  is  established,  then,  that  the  suit 
was  "  brought"  and  prosecuted  by  Parce  in  the  name  of  Giles, 
the  nominal  plaintiff.  Parce  was  not  the  assignee  of  the  right 
of  action ;  and  if  he  can  be  charged  under  the  statute  with 
these  costs,  it  must  be  upon  the  ground  that  he  was  "  benefi- 
cially interested  in  the  recovery"  which  was  sought  to  be  had 
in  the  action.  It  is  shown  by  the  affidavit  of  Giles  and  his  son, 
that  Parce  agreed  to  commence  and  carry  on  the  suit  at  his 
own  expense,  and  that  by  the  arrangement,  the  recovery, 
which  was  expected  to  be  SIOOO,  was  to  be  divided  in  the 
proportion  of  seven  hundred  dollars  to  Giles  and  three 
hundred  dollars  to  Parce.  The  denial  is  not  full  or  satis- 
factory. Parce  swears  he  never  took  an  assignment  of  the 
claim,  and  never  purchased  or  owned  it  or  any  part  of  it. 
It  is  not  alleged  that  he  had  received  an  assignment ;  and  it 
may  well  be  that  the  arrangement  did  not  constitute  him  a 
purchaser  or  owner  of  any  part  of  the  demand.  lie  is 
probably  correct  in  supposing  that  no  interest  passed,  the 
arrangement  resting  in  contract  and  being  executory.  He 
also  swears  that  he  never  made  any  such  agreement  as  is 
detailed  in  the  affidavits  of  Giles  and  his  son,  and  that  he 
never  agreed  to  pay  the  defendant's  costs,  nor  to  pay  Giles 
seven  hundred  dollars  of  the  judgment,  if  one  was  recovered. 
But  he  does  not  say  that  an  agreement,  similar  to  the  one 
charged,  was  not  made,  nor  but  that  he  was  to  have  a  part 
of  the  recovery,  if  one  was  obtained.  His  affidavit  would  be 
literally  true,  if  the  proportions  into  which  the  recovery  was 
to  be  (Kvided  were  different  from  those  stated  in  the  moving 
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aflSdavits.  There  is  no  satisfactory  reason  given  why  he 
should  be  at  the  expense  of  witnesses  and  counsel,  and  take 
the  whole  burthen  of  the  prosecution  upon  himself,  if  he  had 
no  interest  in  the  expected  recovery.  The  idea  advanced, 
that  Parce's  father  had  a  similar  cause  of  action  and  that 
this  induced  him  to  assist  Giles,  is  not  carried  far  enough,  as 
it  does  not  appear  that  such  a  suit  was  ever  commenced*  I 
am  of  opinion  that  the  court  below  was  right  in  considering 
the  allegations  in  Giles'  affidavit  as  substantially  true* 

It  is  not  essential  that  a  party  should  be  interested  in  the 
entire  demand  to  subject  him  to  costs.  Conunencing  and 
prosecuting  the  suit  in  the  name  of  another,  and  being 
interested  to  any  extent  in  the  recovery,  is  enough  to  charge 
him.  (2  jB.  5.,  619,  ^'44;  Whiting  v.  Cooper,  1  Hill,  629; 
Bliss  V.  Otisy  1  Denioj  656.) 

The  counsel  for  Parce  maintains  that  the  arrangement 
between  the  latter  and  Giles  was  founded  in  champerty  and 
was  therefore  unlawful  and  void ;  and  hence,  as  Parce  could 
not  have  enforced  the  agreement  against  Giles  if  there  had 
been  a  recovery  in  the  action,  he  was  not  legally  interested 
in  the  demand.  There  are  several  answers  to  this  argument : 
(1.)  The  fact  assumed  deprives  Parce  of  the  only  apology 
he  had  for  instituting  the  suit.  If  he  had  no  interest  in  the 
demand,  except  under  a  champertous  agreement,  he  has 
perverted  the  process  of  the  court  to  purposes»of  injustice 
and  oppression,  and  this  was  always  punishable  as  a  con- 
tempt. (4  Bl.  Com.,  285.)  In  Butterworth  v.  Stagg,  (2  John. 
Cos.,  291,)  a  person  had  commenced  a  suit  in  the  name  of 
another,  upon  a  promissory  note  in  which  he  had  no  interest, 
and  without  the  consent  of  the  nominal  plaintiff.  The 
court  declared  it  to  be  a  contempt,  and  made  an  order 
requiring  him  to  pay  the  costs.  The  consent  of  Giles  to 
the  use  of  his  name  in  this  case  way  a  part  of  the  alleged 
illegal  agreement ;  and  if  the  arrangement  was  void  as  to  the 
division  of  the  recovery,  the  consent  was  also  void,  and 
Parce  is  found  prosecuting    an  action  in  the  name  of 
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Qiles,  without  any  legal  authority  whatever.  The  Revised 
Statutes  declare  any  unlawful  interference  by  any  person 
with  the  process  or  proceedings  in  any  action  a  contempt, 
punishable  by  fine  and  imprisonment;  (2  R,  S.f  535,  ^1, 
siib.  4 ; )  and  also  that  process  of  contempt  may  be  resorted 
to  in  all  cases  "where  attachments  and  proceedings  As 
for  contempts  have  been  usually  adopted  and  practiced 
in  the  coQrts  of  record  to  enforce  the  civil  remedies  of  any 
party  to  a  suit  in  such  court,  or  to  protect  the  rights  of  any 
such  party."  (Id.,  sub.  8.)  (2.)  Parce  cannot  set  up  against 
the  defendant  that  his  contract  with  Giles  was  illegal.  The 
court  did  not  interfere  in  this  case  for  the  benefit  of  Giles, 
or  on  his  motion.  The  defendant,  on  whose  behalf  the 
motion  was  made,  was  not  in  pari  delicto.  He  was  neither 
party  or  privy  to  the  imlawful  contract ;  and,  as  between 
the  parties  themselves,  this  contract  was  never  disaffirmed 
until  it  was  fully  executed  by  the  prosecution  of  the  suit  to 
judgment.  The  object  of  the  statute  was  to  give  a  remedy 
against  a  party  briqging  and  prosecuting  a  suit  for  his  own 
benefit,  in  whole  or  in  part,  in  the  name  of  another  person. 
The  wrong  which  it  was  intended  to  redress  was  the  holding 
a  man  to  costs  and  expense  by  the  act  of  another  for  Iiis 
own  ends,  where  the  form  in  which  it  was  conducted  was 
such  as  not  to  give  the  ordinary-,  direct  remedy  for  the  costs 
against  such  party.  Suppose  a  person  holding  $in  apparent 
demand  should  promise  to  give  it  to  another,  and  that  other 
should  prosecute  upon  it  in  the  name  of  the  former  and 
have  judgment  against  him :  could  he  set  up,  in  answer  to 
an  application  against  him  for  the  defendant's  costs,  that  the 
gift  was  void  for  want  of  delivery?  Or  suppose  the  transfer 
of  a  chose  in  actiomto  be  void  as  being  parcel  of  an  usurious 
agreement,  or  of  a  gaming  contract,  or  a  contract  to  defraud 
creditors,  and  the  assignee  to  have  himself  brought  an  action 
in  the  name  of  the  assignor,  can  there  be  a  doubt  but  that 
he  would  be  liable  for  the  defendant's  costs  ?  I  am  of  opinion 
that,  quoad  the  remedy  given  by  this  statute,  the  parties 
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bringing  the  suit  would  in  each  of  these  cases  be  the  party 
interested.  They  would  have  prosecuted  in  each  case  as 
Parce  prosecuted  here,  in  respect  to  their  own  interest,  and 
to  recover  the  value  of  such  interest,  and  it  would  be  no 
answer  to  the  motion  against  them  for  costs,  to  say  that 
their  rights  against  the  nominal  plaintiff  were  imperfectly 
secured  by  reason  of  their  participating  in  an  illegal  contract. 
The  order  of  the  general  term  should  be  affirmed,  with 
costs. 


Judgment  accordingly. 
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Parol  evidence  is  admissible  to  explain  the  ineaninj]^  of  characters,  marks  and 
technical  terms  used  in  a  particular  business,  and  vr hich  are  unintelligible  to 
persons  not  acquainted  therewith,  Tvhere  they  occur  in  a  written  instrament 
and  the  explanation  is  consistent  with  its  terms. 

Accordingly,  where  a  written  contract  was  for  the  sale  and  delivery  of  "  one 
hundred  and  fifty  casks,  of  one  ton  each,  best  madder  12  1-4 ;"  Held^  that 
parol  evidence  was  competent  to  prove  the  signification  among  dealers  in 
madder  of  the  figures  as  used  in  the  contract,  and  that  they  meant  12^  cento 
per  pound. 

In  an  action  on  a  contract  to  recover  damages  for  the  non-delivery  of  mer- 
cliandise,  the  plaintiff  is  entitled  to  recover  the  difference  between  the 
contract  price  and  the  market  value  of  the  article  at  the  time  and  place 
specified  for  its  delivery,  with  interest  thereon. 

It  is  not  within  the  discretion  of  the  jury  to  allow  interest  or  not ;  the  plaintiff 
is  legally  entitled  to  interest. 

In  ascertaining  the  amount  of  damages,  the  evidence  should  be  confined  to  the 
actual  market  value  of  the  article  sold  at  the  time  and  place  of  delivery ; 
and  the  defendant  is  not  allowed  to  inquire  as  to  the  probable  cflcct  of 
adding  to  the  quantity  in  market  that  which  ho  agreed  to  deliver. 

The  amount  of  damages  depends  upon  the  market  price  at  which  the  vendee 
could  have  purchased  the  commodity  at  the  time  and  place  of  delivery,  not 
that  which  he  could  then  and  there  hare  sold  it  at,  if  it  had  been  delivered 
toliim. 

In  an  action  to  recover  damages  for  the  non-delivery  of  one  hundred  and  fifty 
ions  of  madder  at  a  specified  price,  it  is  not  competent  for  tho  defendant  to 
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inquire  as  to  its  market  value  in  quantities  equal  to  that  named  in  the 
contract,  unless  it  is  first  shown  that  there  was  a  marlcct  price  for  it  in  such 
quantities. 

I7or  will  he  be  permitted  to  inquire  as  to  the  usual  difference  between  the  price 
of  the  commodity  on  sales  thereof  in  quantities  as  large  as  that  agreed  to  bo 
delivered,  and  when  sold  in  smaller  quantilies,  when  it  does  not  appear  that 
it  was  or  could  bo  purchased  at  the  time  and  place  for  the  delivery  in  the 
quantity  specified  in  the  contract. 

When  there  are  no  sales  of  the  article  contracted  for  on  the  day  when  it  should 
have  been  delivered,  reference  may  be  had,  to  ascertain  its  market  value  on. 
that  day,  to  sales  made  within  a  reasonable  period  before  andaftcr. 

But  where  a  witness  testified  that  he  knew  of  no  sales  on  that  day,  but  did 
know  of  sales  made  two  weeks  thereafter,  the  exclusion  of  a  question  put 
on  his  cross-examination,  as  to  the  market  value  of  the  commodity  during  a 
period  of  three  months  before  and  aAer  the  day  for  delivery,  is  not  error. 

Action  in  the  New- York  common  pleas  to  recover 
damages  for  the  non-delivery  of  one  hundred  and  fifty  casks 
of  madder,  of  one  ton  each.  The  cause  was  tried  before 
Mr.  Justice  Woodruff  and  a  jury,  in  May,  1851.  The 
plaintiffs  proved  and  read  in  evidence  the  following  instrument  : 

"  New- York,  October  23d,  1849. 

Bought  of  Ernest  Fiedler,  Esq.,  account  of  William  P 
Dana,  for  Fearing  &  Hall's  acceptance,  one  hundred  and 
fifty  casks  "of  one  ton  each"  best  EXFF  madder,  12  1-4,  . 
6  ms*     The  agreement  is,  that  it  shall  all  be  delivered  on  or 
before  the  first  day  of  April  next,  dangers  of  the  sea  excepted. 
The  quality  to  be  approved  by  me. 

By  your  obedient  servant, 

Randall  H.  Greene,  Broker,  &c." 

Across  the  face  of  this  instrument  were  the  words,  "I 
agree  to  this  contract,  Ernest  Fiedler,"  in  the  handwriting 
of  the  defendant.  During  the  trial  the  counsel  for  the 
plaintifis,  with  a  view  to  explain  the  meaning  of  the  figures 
"  12  1-4"  in  the  contract  and  point  their  application,  asked 
a  witness  the  following  question :  How  is  madder  usually 
sold  ?  To  this  question  and  the  answer  thereto  the  counsel 
for  the  defendant  objected.  The  court  overruled  the  objection 
and  the  counsel  for  the  defendant  excepted;  the  witness 
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answered,  that  madder  was  xisually  sold  by  the  pound  and 
at  so  many  cents  per  pound.  There  was  no  evidence  tending 
to  show  that  it  was  ever  sold  in  any  other  way.  The 
counsel  for  the  plaintifl^,  with  the  same  view,  proved  that 
among  merchants  and  dealers  in  madder,  the  figures, "  12 1-4," 
standing  in  the  connection  in  which  they  did  in  this  contract, 
would  be  understood  to  apply  to  and  express  the  price  per 
pound  in  cents  at  which  the  madder  was  sold ;  that  they 
would  be  understood  to  mean  12  J  cents  per  pound.  To  this 
evidence  the  counsel  for  the  defendant  in  due  time  objected; 
the  objection  was  overruled  and  he  excepted. 

The  plaintiffs  proved  that  on  the  first  of  April,  1850,  they 
demanded  of  the  defendant  the  madder  mentioned  in  the 
contract,  tendering  to  him  therefor  the  acceptance  of  Fearing 
&  Hall  for  the  price  at  six  months,  and  that  the  defendant 
declined  to  deliver  it.  The  plaintiffs  called  a  witness  who 
testified  that  he  resided  in  New- York ;  was  a  merchant  and 
a  dealer  in  madder  in  the  spring  of  1850  ;  that  he  did  not 
sell  any  madder  on  the  first  day  of  April,  1850  ;  that  he  sold 
some  about  the  fifteenth  of  that  month  at  fifteen  cents  per 
pound,  and*  that  he  thought  that  15  J  cents  per  poimd  was 
the  market  value  of  best  EXFF  madder  on  the  first  day 
of  April.  On  a  cross-examination  of  this  witness  by  the 
defendant's  counsel,  he  testified  that  there  was  but  a  small 
quantity  of  madder  in  the  market  on  the  first  of  April.  The 
counsel  for  the  defendant,  on  the  cross-examination  of  this 
a[nd  other  witnesses  called  by  the  plaintiff  to  prove  the 
market  value  of  madder  in  New- York  on  the  first  day 
of  April,  1850,  put  to  them  the  following  questions,  each 
of  which  was  objected  to  by  the  counsel  for  the  plaintiffs^ 
and  the  objection  sustained  by  the  court,  and  the  defendant's 
counsel  duly  excepted,  viz :  What  would  have  been  the 
effect  of  an  additional  supply  of  madder  to  the  extent  of  150 
casks  in  the  market  on  the  first  of  April,  1850,  in  the  market 
value  or  supposed  market  value  of  the  article  ?  In  reference 
to  the  ordinary  supply  in  the  market,  is  or  is  not  150  tons 
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an  unusually  large  supply  ?  Would  or  would  not  150  tons 
constitute  a  large  supply  for  the  New- York  market  at  any 
one  time  ?  What  kind  of  a  stock,  as  regards  an  usual  or 
ordinary  quantity  for  a  single  printing  works,  would  the 
quantity  of  150  tons  be  ?  What  kind  of  a  stock  would  150' 
tons  be  in  reference  to  supplying  the  usual  demand  of  the 
New- York  market  ?  Previous  to  putting  these  questions,  the 
counsel  for  the  defendant  stated  to  the  court  that  thev  were 
asked  in  reference  to  the  question  of  the  amount  of  plaintiffs' 
dama<;es. 

One  of  the  witnesses  called  by  the  defendant  was  asked 
by  his  counsel  the  following  question ;  What  was  the  market 
value  oi  best  French  madder  EXFF  for  a  quantity  as  large  as 
150  casks  on  the  first  of  April  1850  ?  To  this  the  counsel 
for  the  plaintiff  objected)  so  far  as  the  words  "for  a  quantity 
as  large  as  150  casks ;''  the  court  decided  that  the  question 
might  be  answered  if  it  was  shown  that  there  was  a  market 
value  for  the  article  in  such  quantities,  stating  that  the 
question  to  be  determined  was  what  amount  would  it  have 
cost  the  plaintiffs  to  purchase  the  Contract  quantity  on  the 
day  named,  not  what  it  could  have  been  sold  for  by  the 
defendant.  To  this  ruling  the  counsel  for  the  defendant 
excepted.  The  witness  then  testified  that  he  did  not  believe 
that  as  large  a  quantity  as  150  tons  could  have  been  sold  in 
market  in  one  day ;  that  there  is  a  difference  in  price  between 
sales  in  small  quantities  and  quantities  as  large  as  150  tons. 
Thereupon  the  counsel  for  the  defendant  asked  the  witness 
the  following  question  ;  What  is  the  usual  difference  in  the 
price  of  madder  on  sales  of  quantities  as  large  as  150  tons, 
and  sales  of  two,  three  or  five  tons  ?  To  this  the  counsel 
for  the  plaintiffs  objected;  the  objection  was  sustained  by 
the  court  and  the  defendant's  counsel  excepted.  The  witness 
further  testified  that  the  market  value  of  madder  in  New- York 
on  the  first  of  April,  1850,  at  wholesale,  for  cash,  was  from 
13J  to  14  cents  per  pound.  The  counsel  for  the  defendant 
thereupon  put  the  following  question  to  the  witness;  \\ 


44      CASES  m  THE  COURT  OF  APPEALS. 

Dona  against  Fiodler. 

what  quantities  at  a  single  sale  would  13^  to  14  cents  have 
been  the  fair  market  value  on  that  day  ?  This  was  objected 
to  by  the  counsel  for  the  plaintiffs  and  excluded,  and  the 
counsel  for  the  defendant  excepted. 

•  On  the  cross-examination  of  one  of  the  plaintiffs'  witnesses, 
who  was  a  dealer  in  madder  and  had  testified  that  he  did  not 
know  the  market  rate  of  madder  on  the  first  of  April,  but 
that  sales  were  made  about  the  middle  of  April  at  15} 
cents  per  pound,  and  that  he  did  not  know  that  the  price 
raised  from  the  first  to  the  middle  of  April,  the  cpunsel  for 
the  defendant  put  to  him  the  following  question ;  What  was 
the  market  value  of  madder  for  a  period  of  three  months 
before  and  after  the  first  of  April,  1850  ?  The  question  and 
the  answer  thereto  were  objected  to  and  excluded  by  the 
court,  and  the  defendant's  counsel  excepted.  There  was  a 
large  mass  of  evidence  given  on  the  trial,  and  many  of  the 
questions  made  in  the  court  below  were  not  presented  to 
this  court.  The  foregoing,  with  the  statements  contained 
in  the  opinion,  render  the  decision  of  this  court  sufficiently 
intelligible. 

Prior  to  the  commencement  of  the  suit,  Dana  transferred 
an  interest  in  the  contract  to  the  other  plaintiffi. 

In  charging  the  jury.  Justice  Woodruff'  stated  that  the  rule 
of  damages  was  the  difference  between  the  market  value  of 
the  article  contracted  for  on  the  day  it  should  have  been 
delivered,  and  the  price  which  Dana  agreed  to  pay  for  it. 
That  ^n  ascertaining  this  difference,  they  should  take  into 
view  the  fact  that  the  purchase  was  at  six  months,  and  that 
the  most  of  the  prices  testified  to,  were  prices  of  the  article 
on  a  credit  for  the  periods  named  by  the  witnesses.  Having, 
by  the  proper  allowances  for  credit,  ascertained  such  differ- 
ence of  value,  the  plaintiffs,  if  they  recovered,  were  entitled 
to  interest  thereon  from  the  maturity  of  their  contiact.  To 
so  much  of  the  charge  as  allowed  interest  on  the  difference 
in  value,  the  counsel  for  the  defendant  duly  excepted,  and 
the  jury  thereupon  rendered  their  verdict  for  S9750  difference 
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of  value,   and    interest   thereon  for  7}  months,  $426.5G| 
omountuig  to  $10,176.56. 

Judgment  was  entered  upon  the  verdict  and  the  defendant 
appealed.  The  common  pleas  sitting  in  general  term  held 
that  the  charge  as  to  interest  was  erroneous,  and  that  it 
should  have  been  left  to  the  jury  to  allow  interest  or  not  in 
their  diBcretion.  but  allowed  the  judgment  to  stand  for  the 
amount  of  damages  and  costs,  on  condition  thq.t  the  plaintifis 
remitted  the  amount  of  interest  included  therein,  which  was 
done.  {See  SmitlCs  N.  Y.  Com.  Pleas  RaportSj  463.)  The 
defendant  thereupon  appealed  to  this  court. 

F.  B.  Cutting^  for  the  appellant. 

A.  F.  Smith  for  the  respondent. 

Johnson,  J.  On  reading  the  contract  of  the  parties,  it 
appears  upon  its  face  to  be  expressed  in  so  short  terms  in 
jrespect  to  the  price  as  to  be  unintelligible.  The  instrument 
of  payment  is  expressed,  viz..  Fearing  &  Hall's  acceptance, 
and  the  figure  and  abbreviation,  "  6  ms.,"  even  without 
evidence  to  show  that  "  ms."  is  the  ordinary  contraction  for 
months,  are  probably,  and  with  that  evidence  are  certainly, 
sufficient  to  enable  a  court  to  say  that  the  acceptance  was 
to  be  at  6  months.  That  it  was  to  be  delivered  in  pa3nnent 
upon  the  delivery  of  the  property  purchased,  results  from 
the  absence  of  any  contrary  stipulation,  that  being  the  rule 
of  law  as  to  time  of  payment.  In  the  contract,  this 
expression,  fixing  the  time  which  the  paper  to  be  given  in 
pajrment  shall  have  to  run,  is  preceded  by  the  figures  12  1-4, 
without  any  marks  of  notation  or  other  signs  which  can 
enable  a  court  to  say  what,  in  reference  to  the  contract,  is 
the  signification  which  the  parties  attached  to  them  and 
intended  to  convey  by  their  use.  The  figures  read  "  twelve 
and  a  quarter,"  and  occurring  where  they  do,  every  term 
of  the  contract,  except  the  price,  being  ascertained,  a  court 
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is  bound  to  conclude  that  they  relate  to  the  price,  although 
it  IS  at  the  same  time  unable  to  declare,  from  the  writing 
itself,  either  in  what  denomination  of  money  the  price  is 
expressed,  or  for  what  quantity  of  the  article  the  named 
price  is  to  be  the  equivalent.  In  this  state  of  the  case 
parol  evidence  was  received  that  madder,  the  subject  of  the 
contract,  is  xisually  sold  by  the  pound  and  at  so  many  cents 
;  per  pound,  and  no  evidence  was  offered  to  show  that  it  was 
}  ever  sold  in  any  other  way.  It  was  also  shown,  that  among 
merchants  these  figures,  standing  as  they  do  in  this  contract, 
would  be  understood  to  express,  in  cents,  the  rate  per  pound 
at  which  the  madder  had  been  sold.  The  first  question  in 
the  case  relates  to  the  admissibility  of  this  evidence.  The 
legal  tendency  of  the  evidence  is  to  show  that  among  dealers 
in  the  article  in  question,  this  contract,  although  so  elliptical 
in  its  expressions,  would  convey  a  definite  meaning.  Evi- 
dence is  always  admissible  to  explain  the  meaning  of  terms 
used  in  any  particular  trade  or  occupation,  when  their  meaning 
becomes  material  in  order  to  construe  a  contract ;  and  th^ 
principle  on  which  the  rule  is  founded,  extends  to  forms  of 
expression  commonly  used  in  any  particular  business  as  well 
as  to  single  words.  In  both  cases  the  evidence  is  admitted 
as  a  means  of  enabling  the  court  to  declare  what  the 
language  of  the  contract  did  actually  express  to  persons 
standing  in  the  position  of  the  contracting  parties,  and  so  to 
ascertain  what  it  does  express  to  the  court,  which,  for  this 
purpose,  is  bound  to  place  itself  in  their  position.  I  am 
not  aware  of  any  case  in  which  the  precise  point  in  this 
case  has  been  adjudged.  In  Cooper  v.  Smith  (15  East,  103), 
the  memorandum  on  which  the  suit  was  brought  contained 
•  merely  the  vendee's  name,  and  the  expression,  "40  of 
3  —  58s."  This  was  explained  by  evidence  to  mean  forty 
sacks  of  flour,  called  thirds,  at  68  shillings  per  sack.  No 
question  was,  however,  made  upon  it;  although  the  case 
turned  on  the  sufficiency  of  the  memorandum,  which,  being 
unsigned,  was  held  to  be  insufficient.     Upon  principlef 
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however,  the  evidence  was  admissible;  for  it  would  be 
intolerable  that  a  writing  which,  to  the  parties  and  to 
persons  standing  in  their  situation,  contained  language 
sufficient  to  express  their  meaning,  should  fail  of  effect. 
{Wigram  on  Ex.  Ev.,  174,  175;  1  Greenlcaf  Ev.,  '^^  282 
288,  292,  298.) 

Tlie  next  question  to  be  considered  relates  to  the  exclusion 
of  questions  offered  to  be  put  by  the  defendant  as  bearing 
upon  the  measure  of  damages.  The  rule  of  damages  laid 
down  in  the  charge  was,  that  the  plaintiffs  were  entitled  to 
the  difference  between  the  market  value  of  the  article 
contracted  for,  on  the  day  it  should  have  been  delivered, 
and  the  price  which  the  plaintiffs  agreed  to  pay  for  it.  To 
this  there  was  no  exception,  and  it  is  not  now  affirmed  to 
be  incorrect. 

The  questions  excluded  were  put  in  various  foi,Tns,  but 
their  admissibility  is  urged  upon  the  ground  that,  in 
ascertaining  the  market  value  of  the  madder,  the  jury  were 
to  consider  how  the  plaintiffs  could  have  disposed  of  the 
madder  in  question  if  it  had  been  delivered  to  then* 
Accordingly,  inquiries  were  made  as  to  the  probable  effecb 
on  the  market  price  of  an  additional  supply  of  150  casks  ; 
whether  a  quantity  of  150  tons  was  not  a  large  supply  to 
the  market,  in  reference  to  the  amount  ordinarily  in  market ; 
and  whether  the  same  quantity  would  not  be  a  very  large 
supply  for  a  single  printing  works.  The  evident  object  of 
all  these  inquiries  was  to  show  that,  if  the  defendant  had 
performed,  and  the  plaintiffs  had  desired  to  sell  the  whole 
quantity,  the  market  price  would  have  been  lowered  by 
throwing  so  large  a  quantity  at  oncfe  upon  the  market.  A 
sufficient  answer  to  all  these  exceptions  is,  that  they  are 
founded  upon  an  attempt  to  substitute  a  hypothetical  market 
value  for  the  actual  market  value.  They  call  upon  the  jury 
to  speculate  as  to  the  consequences  which  would  have 
resulted  to  the  plaintiffs  if  the  defendant  had  performed  his 
contract.    The  rule  of  damages  was  correctly  laid  down  by 
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the  court  {Clark  v.  Finney ,  7  Cow.^  681 ;  Dey  v.  Voxy  9 
Wend.j  129 ;  Davis  v.  Shields^  24  Wend.,  322) ;  and  the  market 
value  of  the  article  on  the  day  of  delivery,  wliich  that  rule 
fixes  as  the  test,  requires  an  investigation  of  the  actual 
condition  of  the  market,  and  does  not  warrant  the  considera- 
tion of  the  conjectural  consequences  of  a  state  of  things 
which  did  not  exist. 

The  piinciple  on  which  the  rule  rests  is,  the  indemnification 
of  the  injured  party  for  the  injury  which  he  has  sustained. 
In  a  suit  by  the  vendor  against  the  vendee  for  non-acceptance 
of  the  articles  sold,  in  order  to  give  him  a  complete 
indemnity,  he  must  recover  the  difiercnce  between  the 
agreed  price  and  that  at  which  he  could  sell  on  the  day 
when  the  vendee  was  bound  to  receive  and  pay  for  the 
thing  bought.  So,  on  the  other  hand,  in  a  suit  by  the  vendee 
against  the  vendor  for  non-delivery,  his  complete  indemnity 
is  to  receive  that  sum  which,  with  the  price  he  had  agreed 
to  pay,  would  enable  him  to  buy  the  article  which  the  vendor 
lad  failed  to  deliver.  The  value  in  the  market  on  the  day 
forms  the  readiest  and  most  direct  method  of  ascertaining 
the  measure  of  this  indemnity  in  both  cases,  and  accordingly, 
where  a  market  value  for  the  article  exists,  the  law  has 
adopted  that  standard. 

Some  other  rulings  of  the  court,  in  respect  to  the  rejection 
of  questions  put  by  the  defendant's  counsel,  are  to  be 
considered.  The  first  was  an  inquiry  as  to  the  market  value 
of  madder  on  the  day  when,  by  the  contract,  it  should  have 
been  delivered,  in  as  large  a  quantity  as  150  casks.  This 
inquiry  was  rejected,  unless  it  was  first  shown  that  there 
was  a  market  value  for  the  article  in  such  quantities.  The 
limitation  thus  imposed  by  the  court  was  correct,  for 
otherwise  the  question  only  called  upon  the  witness  to 
speculate  upon  the  probable  consequences  of  attempting  to 
buy  or  sell  such  a  quantity  upon  the  day  when  the  delivery 
ought  to  have  been  made.  If  admitted,  it  would  have 
brought  to  the  consideration  of  the  jury  the  same  question 
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we  have  already  concluded  they  were  not  to  pass  upon.  It 
moreover  called  for  no  matter  of  fact  within  his  knowledge, 
but  only  for  his  judgment  upon  a  question  as  to  which,  if  a 
judgment  was  necessary  to  be  formed  by  any  body,  the  jury 
were  the  proper  tribimal  and  were  competent  to  form  it. 
Another  question  alluded  to  was  asked  in  these  terms ; 
*'  What  is  the  difference  in  the  price  of  madder  on  sales  as 
large  as  150  tons,  and  sales  of  two,  three  or  five  tons  ?"  This 
question  called  upon  the  witness  for  some  average  estimate 
to  be  formed  by  him  as  to  the  difference  in  price  spoken 
of,  and  not  for  facts  lying  within  his  knowledge,  and  was 
on  that  account  properly  excluded.  Nor  do  I  think  it  was 
proper,  by  way  of  founding  an  argument  upon  the  answer 
sought  for,  that  the  plaintiffs  should  be  limited  to  such  a 
price  as  could  be  procured  for  the  whole  quantity  of  150 
tons  in  a  single  sale.  No  facts  were  in  evidence  to  warrant 
the  supposition  that  the  plaintiff  could  have  procured  the 
quantity  which  the  defendant  had  agreed  to  deliver  to  them, 
by  a  single  purchase.  In  the  absence  of  such  facts,  at  least, 
the  inquiry  was  in  that  aspect  irrelevant.  In  every  other 
aspect  it  only  presented  the  same  question  which,  upon  this 
branch  of  the  case,  was  first  considered.  Another  question 
arises  upon  the  exclusion  of  an  inquiry  by  the  defendant's 
counsel  as  to  the  range  of  the  market  value  of  madder,  for 
a. period  of  three  months  before  and  after  the  day  when  the 
delivery  was  due.  As  no  sales  were  shown  on  the  precise 
day,  it  was  necessary  to  have  recourse  to  sales  before  and 
after  the  day,  and  for  that  inquiry  a  reasonable  range  in 
point  of  time  was  allowable;  but,  in  some  degree,  the 
extent  of  time  which  shall  be  included  in  such  an  inquiry 
must  rest  in  the  discretion  of  the  court  which  tries  the 
cause.  Sales  were  shown  in  this  case  on  the  10th  and  15th 
of  April.  From  a  subsequent  alteration  in  the  price,  no 
legitimate  inference  could  be  drawn  as  to  the  market  value, 
prior  to  those  sales  ;  and  the  question  put  was  too  broad  in 
its  terms  and  embraced  too  great  a  period  of  time  to  entitle 
Keu.— Vol.  II.  7 
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the  defendant  to  insist^  as  matter*  of  right,  upon  its  bf^ing 
allowed  to  be  put. 

Another  ground  of  objection  to  the  judgment  is,  that 
the  general  term  of  the  common  pleas,  having  decided  that  the 
judge  at  the  trial  erred  in  instructing  the  jury  that  interest 
was  to  be  recovered  as  part  of  the  damages  upon  the  amount 
of  difference  between  the  contract  price  and  the  market  value, 
did  not  grant  a  new  trial  absolutely,  but  only  in  the  event 
that  the  plaintiffs  should  refuse  to  strike  out  the  amoimt  of 
interest  which  had  been  separately  assessed  by  the  jury,  and 
in  case  of  their  consent  denied  a  new  trial  and  awarded  costs 
to  them. 

I  think  the  decision  at  the  trial  was  correct  upon  principle. 
Interest  is  a  necessary  item  in  the  estimate  of  damages  in 
this  class  of  cases.  The  party  is  entitled  on  the  day  of 
peiformance  to  the  property  agreed  to  be  delivered ;  if  it  is 
not  delivered,  the  law  gives,  as  the  measure  of  compensation 
then  due,  the  difference  between  the  contract  and  majrket 
prices.  If  he  is  not  also  entitled  to  interest  from  that  time 
as  matter  of  law,  this  contradictory  result  follows,  that  while 
an  indemnity  is  professedly  given,  the  law  adopts  such  a 
mode  of  ascertaining  its  amount,  that  the  longer  a  party  is 
delayed  in  obtaining  it,  the  greater  shall  its  inadequacy 
become.  It  is  however  conceded  to  be  law,  that  in  these 
eases  the  jury  may  give  interest  by  way  of  damages,  in  their 
discretion.  Now,  in  all  cases,  unless  this  be  &:  i  exception,  the 
measure  of  damages  in  an  action  upon  a  contract  relating 
to  money  or  property  is  a  question  of  law,  and  does  not  at 
all  rest  in  the  discretion  of  the  jury.  If  the  giving  or 
refusing  interest  rests  in  discretion,  the  law,  to  be  consistent, 
should  furnish  some  legitimate  means  of  influencing  its 
exercise  by  evidence,  as  by  showing  that  the  party  in  fault 
has  failed  to  perform,  either  wilfully  or  by  mere  accident,  and 
without  any  moral  misconduct.  All  such  considerations  are 
constantly  excluded  from  a  jury,  and  they  are  properly  told 
that  in  such  an  action  their  duty  is  to  inquire  whether  a 
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breach  of  the  contract  .has  happened,  not  what  motives 
induced  the  breach. 

That  by  law  a  party  is  to  hare  the  difference  between  the 
contract  price  and  the  market  price,  in  order  that  he  may  be 
indemnified  and  because  that  rule  affords  the  measure  of  his 
injury  when  it  occurred ;  that  he  may  not  as  matter  of  law 
recover  interest,  which  is  necessary  to  a  complete  indemnity ; 
that  nevertheless  the  jury  may,  in  their  discretion,  give  him 
a  complete  indemnity,  by  including  the  amount  of  interest 
in  their  estimate  of  his  damages ;  but  that  he  may  not  give 
any  evidence  to  influence  their  discretion,  presents  a  series 
of  propositions,  some  of  which  cannot  be  law.  The  case  of 
Van  Rensidaer  v.  Jewett  (2  Comst.j  141)  establishes  a  principle 
broad  enough  to  include  this  case,  and  has  freed  the  law  from 
this  as  well  as  other  apparent  inconsistencies  in  which  it 
was  supposed  to  have  become  involved.  The  right  to  interest, 
in  actions  upon  contract,  depends  not  upon  discretion  but 
upon  legal  right,  and  in  actions  like  the  present  is  as  much 
a  part  of  the  indemnity  to  which  the  party  is  entitled  as  the 
difierence  between  the  market  value  and  the  contract  price. 
If,  therefore,  the  general  term  committed  any  error,  it  is  not 
one  of  which  the  defendant  can  complain,  as  it  was  in  his 
favor,  and  deprived  the  plaintiff  of  part  of  the  relief  to  which 
they  were  by  law  entitled. 

The  judgment  should  be  afGrmed. 

All  the  Judges  concurred  in  the  foregoing  as  to  explaining 
the  written  contract  by  parol  evidence,  except  Gardiner,  C.  J. 

They  all  concurred,  also,  in  that  part  of  the  opinion  as  to 
the  right  to  recover  interest,  except  Selden,  J. 

Denio,  Rugoles,  Edwards  and  Allen,  Js.,  concurred  in 
the  result  of  the  opinion,  that  no  evidence  as  to  the  market 
value  of  madder  at  the  time  for  its  delivery  was  improperly 
excluded. 
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Gardiner,  C.  J.,  Parker  and  Selden,  Js.,  were  of  opinioii 
that  evidence  touching  the  market  value  of  the  madder  waa 
erroneously  excluded,  and  on  this  ground  were  in  favor  of 
reversing  the  judgment. 

Judgment  affirmed. 
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County. 

At  common  law,  the  duty  of  repdring  public  bridges  rested  upon  the  county, 
where  no  person  or  other  body  was  specially  charged  therewith ;  and  in 
England,  the  statute  (22  Henry  VIII.,  ch.  6)  affirmed  the  rule  of  the  common 
law  in  this  particular.    Per  Johnson,  J. 

This  rule  docs  not  prevail  in  this  state.  The  general  system  enacted  by  om 
statutes  makes  the  towns  primarily  liable  for  the  maintenance  of  highways 
and  bridges.    Per  Johnson,  J. 

The  act  of  1838  {ch,  814)  authorizes  the  board  of  supervisors  of  the  county 
to  raise  money  by  taxation  to  aid  in  the  reparation  of  bridges,  and  to  appor- 
tion the  tax  among  the  towns  of  the  county  as  to  the  board  appears 
equitable. 

Whether  or  not  the  board  can,  in  apportionmg  a  tax  to  be  levied  under  this  act, 
entirely  exonerate  any  of  the  towns,  qucre.    Per  Johnson,  J. 

Where  the  board  of  supervisors  caused  a  portion  of  the  money  expended  under 
its  supervision  in  repairing  a  public  bridge  which  crossed  a  stream  dividing 
two  towns  to  be  levied  upon  the  whole  county,  and  the  residue  upon  the  two 
to\^-ns ;  Held  J  that  the  tax  upon  the  two  towns  was  legally  imposed. 

A  person  can  recover,  from  a  county,  money  collected  fVom  him  for  a  tax 
illegally  levied  and  caused  to  be  collected  by  the  board  of  supervisors  and 
paid  to  the  county  treasurer,  as  money  had  and  received  by  the  county  to 
his  use.    Per  Allen,  J. 

In  a  suit  against  a  county,  the  board  of  supervisors  should  be  named  as  defen- 
dant ;  the  individual  supervisors  should  not  be  named.    Per  Allen,  J. 

Assumpsit  commenced  in  1847  to  recover  $3.69,  aa 
money  had  and  received  by  the  county  of  Livingston  to  the 
plaintiflF's  use. 

The  cause  was  tried  in  1849,  at  the  Livingston  county 
circuit,  and  the  jury  found  a  special  verdict  stating  th« 
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following  facts:  In  1817,  one  Churchill  and  others,  his 
associates,  erected  a  bridge  over  the  Genesee  river,  at  an 
expense  of  about  $18,000,  by  virtue  of  an  act  of  the 
legislature.  {Laios  of  1817,  cA.  104.)  The  act  required  the 
parties  erecting  it  to  keep  the  bridge  in  repair,  and 
authorized  them  to  collect  tolls,  for  the  use  thereof,  during 
twenty  years  from  the  passage  of  the  act,  and  declared  that 
after  the  expiration  of  the  twenty  years  the  bridge  should 
be  "  a  public  bridge  and  free  of  toll."  The  bridge  was 
erected  on  a  highway,  at  a  point  where  the  Genesee  river 
constituted  the  boundary  between  the  towns  of  Avon  and 
Caledonia,  and  the  counties  of  Ontario  and  Genesee.  In 
1821,  these  two  towns  and  the  bridge  were  incorporated 
in  the  county  of  Livingston,  which  was  then  created.  The 
company  which  built  the  bridge  left  it  in  good  repair  in 
183T,  when  the  right  to  take  tolls  expired,  and  from  that  time 
it  became  and  was  used  as  a  public  free  bridge.  In  1845 
the  bridge  required  a  large  expenditure  for  its  repair ;  and 
in  November  of  that  year  the  board  of  Supervisors  of  the 
county  of  Livingston,  by  resolution,  ordered  $900  to  be 
levied  upon  the  county  for  the  purpose  of  aiding  the  towns 
of  Avon  and  Caledonia  in  repairing  the  bridge,  and  directed 
the  amount  to  be  paid,  in  equal  portions,  to  the  respective 
commissioners  of  highways  of  these  towns,  to  be  used  in 
making  the  repairs.  Neither  the  towns  or  commissioners 
having  taken  any  measures  for  repairing  the  bridge,  in  June, 
1846,  the  board  of  supervisors  passed  a  resolution  declaring 
that  they  recognized  the  bridge  as  county  property,  and  to 
be  built  and  kept  in  repair  by  the  county,  according  to  the 
provisions  of  subdivisions  1  and  2  of  §  1  of  ch.  314  of  the 
Laws  of  1838,  and  by  which  the  sum  of  $1000  was  ordered 
to  be  raised  to  repair  the  bridge,  in  addition  to  the  amount 
theretofore  appropriated  for  that  purpose.  They  also 
rescinded  so  much  of  the  resolution  of  November,  1845,  as 
authorized  the  money  raised  under  it  to  be  paid  to  the 
commissioners  of  highways  of  the  towns  of  Avon  %nd 
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Caledonia,  and,  by  resolution,  appointed  George  Smith 
commissioner  to  superintend  the  repairs  of  the  bridge  and 
the  expenditure  of  the  money  thereon,  and  authorized  him, 
as  commissioner,  to  draw  on  the  county  treasurer  for  the 
$900  ordered  to  be  levied  by  the  resolution  of  November, 

1845,  and  also  for  the  $1000  ordered  to  hd  levied  by  the 
resolution  of  June,  in  such  sums  and  at  such  times  as  the 
same  should  be  needed.  The  commissioner,  in  the  summer 
and  fall  of  1846,  caused  the  bridge  to  be  repaired,  and  in  so 
doing,  drew  and  expended  the  $900,  and,  in  addition  thereto, 
expended  a  sum  which,  with  interest,  amounted  to  $692. 
This  last  mentioned  sum  the  board  of  supervisors,  in  Nov., 

1846,  directed  to  be  assessed  and  levied  on  the  towns  of 
Avon  and  Caledonia,  $355  thereof  on  the  former,  and  $337 
thereof  on  the  latter  town ;  and  in  making  out  the  tax  roll 
for  1846,  these  sums  were  added,  by  the  l^oard  of  supervisors, 
to  the  amounts  to  be  levied  upon  said  towns,  and  were,  in 
due  form  of  law,  collected  of  the  taxable  inhabitants  thereof 
respectively.  The  plaintiff  was  a  taxable  inhabitant  of  Avon 
in  1846,  and  paid  a  tax  in  that  year,  including  his  proportion 
of  the  $692,  of  $36.25.  If  the  amount  of  $692,  leaded  for 
repairing  the  bridge,  had  been  assessed  on  all  the  taxable 
inhabitants  of  the  county,  instead  of  upon  the  two  towns 
named,  the  plaintiff  would  have  been  required  to  pay,  as  a 
tax,  $3.69  less  than  he  was,  in  fact,  compelled  to  pay  that 
year. 

The  supreme  court,  sitting  in  the  8th  district,  gave  judg- 
ment upon  the  special  verdict  in  favor  of  the  plaintiff  for 
the  $3.69  and  costs.    The  defendants  appealed  to  this  court. 

i.  C.  PecJcj  for  the  appellants. 

I.  The  action  cannot  be  maintained  in  the  form  adopted 
in  this  case.  It  should  have  been  brought  against  tho 
supervisors  by  name,  with  the  addition  of  their  name  of 
office.    (2  JR.  iS.,  473,  §§95, 96  and  92;  4  Hill,  136 ;  5  HUf^ 
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215.)  U.  All  the  acts  of  the  defendants,  complained  of, 
were  either  legislative  or  judicial,  and  hence  no  action  <»n 
be  maintained  against  them,  even  if  they  erred.  (11  J.  iZ., 
.114;  8  Cow.,  178;  8  Wend.,^2;  11  ii.,  645;  1  JEfiZZ,  279; 
1  Denio,  589;  tJ.,  595;  1  JR.  S.,  524,  %%1\9,  120;  tJ.,  341, 
§10;  iatt;jri2/-1838,  314;  21  Wend.,  552;  15  Wend.,  198.) 
m.  The  bridge  in  question  was  a  public  bridge,  subject  to 
the  general  law  found  in  1  R.  S.,  501,  et  seq. 

By  a  reference  to  the  resolution  of  June,  it  will  be  seen 
that  the  board  did  not  assume  the  responsibility  or  expense 
of  maintaining  the  bridge  as  a  county  charge;  and  to  the 
contrary  thereof,  that  they  merely  recognize  the  liability  of 
the  county  to  build  and  keep  the  same  in  repair,  according 
to  the  provisions  of  the  1st  and  2d  subdivisions  of  §  1  of  the 
act  of  1838,  above  cited. 

In  November,  1845,  the  board  of  supervisors,  under  the 
provision  contained  in  1  R.  5.,  524,  <^  119,  raised  the  sum  of 
$900  for  the  repair  of  the  bridge  in  question. 

In  June,  1846,  they  determined  that  the  bridge  should  be 
repaired,  and  that  they  would  raise  the  means  for  repairing 
the  same  by  appropriating  the  $900  already  in  the  treasury 
of  the  county,  and  which  had  been  raised  by  a  tax  on  the 
county,  and  by  raising  at  their  next  annual  meeting  in 
November,  pursuant  to  §  1  of  the  act  of  1838,  such  further 
sum,  not  exceeding  81000,  as  the  repairs  should  cost  over  and 
above  the  $900.  The  $692  were  directed  to  be  levied  on 
the  towns,  under  the  provisions  of  the  act  of  1838.  The 
apportionment  .was  made  according  to  the  spirit  and  letter 
of  this  act.  IV.  The  supreme  court  erred  in  deciding  that 
the  law  of  1841  has  been  violated  in  this  proceeding.  This 
question  was  not  raised  on  the  argument  in  the  supreme  court, 
and  it  is  believed  has  no  application  to  any  of  the  questions 
involved  in  this  case.  The  act  referred  to  {Laws  of  1841, 
207)  does  no  more  than  define  the  rights  and  duties  of  certain 
towns,  and  of  the  commissioners  of  highways  of  the  same, 
under  the  provisions  of  the  Revised  Statutes  and  the  act  of 
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1838 ;  and  besides,  if  the  construction  of  the  supreme  court 
shall  be  adopted,  it  necessarily  excludes  all  bridges  over 
streams  dividing  towns  from  the  provisions  of  the  act  of 
1838,  and  also  from  the  provisions  of  1  R.  5.,  524,  above 
cited. 

A.  Dann,  for  respondent. 

I.  At  common  law,  which  was  only  affirmed  by  the 
statute  (22  H.  VIII),  the  making  and  repair  of  the  bridges 
was  a  duty  devolving  on  the  county.  It  is  so  in  England 
now.  (17  Johns.j  462,  453,  hj  the  Cliancellor;  7  Wend.y  ^77 j 
by  Nelson,  Justice;  2  Ea^y  342,  356,  12-192;  5  Burr., 
2595.)  Unless  the  duty  of  building  or  repairing  a  bridge 
can  be  shown  to  rest  somewhere,  the  county  must  repair. 
(2  W.  Black.,  685 ;  Lo/t,  238 ;  5  ILirr.  Dig.,  6616,  and  the 
cases  above  cited.) 

II.  The  statute  books,  from  1798  to  1848,  show  tbat 
about  30  statutes  have  been  passed  for  the  erection  or  for 
aiding  in  the  erection  of  bridges  over  this  very  river ;  when 
erected,  their  repairs  have  been  within  the  power  of  the 
counties,  and  have  nowhere  fallen  on  the  towns,  except  by 
the  mere  exercise  of  arbitrary  power,  as  in  the  case  in  1 
Hilly  50,  and  in  this  case..  The  general  and  special  statutes, 
and  the  cases  cited,  show  that  there  is  a  class  of  bridges, 
whose  erection  and  repair  do  not  belong  to  the  towns,  and 
which  the  sovereign  should  cause  to  be  erected,  and,  until 
other  provision  is  made,  counties  must  repair. 

III.  The  board  of  supervisors,  of  its  own  volition,  repaired 
the  bridge  in  question.  There  can  be  no  pretext  that  they 
acted,  in  so  doing,  under  the  provisions  of  the  Revised 
Statutes  and  the  law  of  1838.  (1  R.  3.,  502,  §  4  ;  Laws 
of  1838, 314.) 

IV.  The  board  of  supervisors  having  created  a  debt, 
illegally  assessed  the  amount  of  it  upon  the  towns  of  Avon 
and  Caledonia,  and  collected  it  of  the  taxable  inhabitants. 
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The  plaintiff  is  entitled  to  recover  back  the  amount  illegally 
collected  from  him.  (13  J.  JK.,  444;  u?.,  152;  11  /.  R., 
444;  7  Wend.y  89;  11  Pick.,  396;  5  Pich,  498;  13 
M(us.,  272 ;  15  Pick.,  44 ;  7  Conn.,  650 ;  21  Pick.,  64 ;  3 
Greenleaf,  131 ;  15  Wend.,  321  ;  4  Cowen,  454.) 

Johnson,  J.  Before  the  statute  22  H.  VIII,  ch.  5,  tlie 
duty  of  repairing  bridges  rested  upon  the  county,  where  no 
private  person  or  other  body  was  specially  charged  with  that 
duty.  The  charge  was  upon  the  whole  county,  because 
bridges  were  regarded  as  for  the  common  good  and  ease  of  the 
whole  county.  (2  Inst.,  700, 1.)  The  statute  cited  affirmed  the 
common  law  rule  in  this  point,  adding  certain  provisions  for 
its  better  enforcement.  But  neither  this  statute  nor  the  rule 
of  the  conmion  law  was  ever  adopted  in  this  state.  As 
early  as  1784  (1  Greenleaf,  105),  the  care  and  reparation  of 
highways,  including  bridges,  was  committed  to  town  officers. 
Ch.  186  of  the  Laws  of  1801  (1  TV.  and  8.,  58S)  amends  and 
improves  the  same  system,  and  section  26  of  that  act  (p.  599) 
contains  in  substance  the  provisions  which,  again  reenacted 
in  the  revision  of  1813  (2  R.  S.,  281,  §33),  were  finally  em- 
bodied in  the  Revised  Statutes  (1  R.  S.,  524,  §119),  and 
which  authorize  the  board  of  supervisors  of  any  county, 
when  it  shall  appear  that  any  of  the  towns  are  unreasonably 
burthened  by  the  duty  of  erecting  or  repairing  bridges 
therein,  to  raise  money  from  the  county  at  large  to  defray, 
wholly  or  in  part,  the  expense  of  such  erection  or  repair. 

The  same  view  of  the  law  of  this  state  W8«  taken  by  the 
chancellor  in  the  court  for  the  correction  of  errors,  in  Bartlett 
V.  Crozier  (17  J.  R.,  439).  It  must,  I  think,  be  considered 
as  settled,  At  least  from  the  time  when  that  case  was 
decided,  that  the  common  law  responsibility  of  counties  for 
the  repair  of  bridges  never  prevailed  in  this  state.  Our 
statutory  system  introduced  the  primary  responsibility  of 
the  towns  in  respect  to  the  maintenance  of  highways  and 
bridges ;  and  in  many  cases,  where  the  burthen  was  greater 

Keb.— Vol.  II.  8 
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than  could  conveniently  be  borne  by  the  towns,  particular 
acts  of  the  legislature  have  provided  for  the  means  and 
method  of  erecting  and  keeping  in  repair  the  public  bridges. 

At  the  time  of  the  passage  of  the  act  of  1838  {Ses$,  Laios^ 
ch.  314,  p,  314),  the  provisions  of  the  Eevised  and  othei 
statutes  in  force,  upon  this  subject,  were  in  substance  these: 
The  commissioners  of  highways  in  the  several  towns  had 
the  care  and  superintendence  of  the  bridges  therein,  and  it 
was  their  duty  to  give  directions  for  the  repair  of  roads  and 
bridges,  and  to  cause  highways  and  bridges  over  streams 
intersecting  highways  to  be  kept  in  repair.  ,  (1  R.  S.,  501, 
%\.)  The  board  of  supervisors  were  bound  to  cause  to  be 
levied  in  any  town  a  sum  not  exceeding  $250  in  any  year, 
upon  an  estimate  made  for  that  purpose  by  the  commissioners 
of  highways,  for  the  improvement  of  roads  and  bridges. 
(1  i?.  iS.,  602,  §  4.)  A  further  sum  of  $250  or  less  in  any 
one  year  might  be  raised,  upon  the  vote  of  the  town  in  town 
meeting  for  that  purpose,  by  the  board  of  supervisors.  {Lawi 
of  1832,  ch.  274.)  These  were  all  the  general  provisions  in 
force  authorizing  a  money  tax  upon  the  towns  for  roads  and 
bridges ;  and  these,  with  the  provision  before  referred  to, 
authorizing  boards  of  supervisors  to  relieve  overburthened 
towns  by  a  county  tax  not  exceeding  $1000  in  any  year,  for 
erecting  or  repairing  bridges,  constituted  the  whole  of  the- 
regular  system  of  raising  money  by  tax  applicable  to  the 
repair  of  bridges.  All  these  moneys  were  to  pass  into  the 
hands  of  and  be  expended  by  the  town  officers. 

The  act  of  1838,  before  cited,  gave  to  the  boards  of 
supervisors,  in  addition  to  the  powers  which  they  then 
possessed,  authority  (1)  "  to  cause  to  be  levied,  collected 
and  paid,  to  the  treasurer  of  the  county,  such  sum  of 
money  as  might  be  necessary  to  construct  and  repair  bridges 
therein,  and  to  prescribe  upon  what  plan  and  in  what 
manner  the  moneys  so  to  be  raised  should  be  expended ;  and 
(2)  to  apportion  the  tax  so  to  be  raised  among  the  several 
towns  and  wards  of  their  county,  as  shall  seem  to  them  to 
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be  equitable  and  just."  {%  1,  tvbds.  1,  2.)  They  are  further 
authorized,  by  subd.  5  of  the  same  section,  to  levy  such 
sum,  not  exceeding  $500  in  any  year  above  that  theretofore 
allowed  by  law  to  be  raised,  as  a  majority  in  town  meeting 
have  voted  to  be  raised  upon  their  town  for  constructing  or 
repairing  roads  and  bridges  in  such  town. 

The  first  question  to  be  considered  in  respect  to  this  act 
is,  whether  the  two  first  subdivisions  relate  exclusively  to 
bridges  which  are  a  charge  upon  the  whole  county.  Nothing 
in  the  language  of  the  act  favors  such  a  construction.  By 
its  terms,  the  only  limitation  of  the  subject  in  respect  to 
which  the  power  is  to  be  exercised  is,  that  the  bridges  are  to 
be  in  the  coimty.  The  number  of  bridges  in  the  state,  which 
the  counties  as  such  are  bound  to  maintain,  cannot  be  large* 
Such  cases  are  entirely  exceptional  in  their  characters,  and 
where  they  exist  have  arisen  from  special  statutory  pro- 
visions ;  the  general  rule  being  clear,  that  bridges  like 
highways  are  to  be  maintained  by  the  tovens. 

A  very  large  number  of  special  acts  of  the  legislature  had 
been  passed  between  1830  and  1838,  providing  for  particular 
expenditures  in  the  erection  and  repair  of  bridges.  The 
greater  part  of  these  imposed  the  burthen  upon  a  single 
town,  and  were  only  necessary  on  account  of  the  smallness 
of  the  sum  which,  under  the  general  law,  could  be  raised  in 
any  town  for  roads  and  bridges.  Many  of  these  acts,  however, 
unposed  the  burthen  upon  two  or  more  towns,  sometimes  in 
equal  and  sometunes  in  unequal  proportions.  Some  of  the 
acts  imposed  the  whole  burthen  of  the  particular  erection  or 
repair  provided  for  upon  the  whole  county,  while  others, 
again,  imposed  a  part  of  the  expense  upon  the  county  at 
large,  and  the  residue,  sometimes  in  equal  and  sometimes  in 
unequal  proportions,  upon  two  or  more  of  the  towns  and 
sometimes  upon  a  single  town.  About  two  hundred  acts  in 
relation  to  bridges  and  bridge  companies  are  to  be  found  in 
tiie  Session  Laws  during  the  period  above  referred  to.  Two 
of  these  acts,  relating  to  the  county  of  Livingston,  will  serve 
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to  illustrate  the  preceding  observations.  Ch.  240,  Laws  of 
1835,  authorizes  the  board  of  supervisors  to  levy  $3000  for 
building  one  bridge  and  $1000  for  another,  in  such  pro* 
portions  among  the  several  tovcrns  in  said  county  as  the 
supervisors  may  deem  eqidtable  and  just.  One  of  these 
bridges  was  between  two  towns,  the  other  in  a  single  town. 
Ch.  73,  Laws  of  1833,  authorized  the  board  to  levy  $1500 
to  build  a  bridge  over  the  Genesee  river,  $300  on  the  town 
of  York,  $200  on  the  town  of  Avon,  and  the  residue  upon 
the  whole  county,  including  those  towns. 

These  statutes  did  not  change  the  general  law  in  respect 
to  the  liability  of  the  towns  for  the  repair  of  bridges,  but 
were  exceptional  in  their  character.  Their  whole  operation 
ended  with  the  expenditure  of  the  money  authorized  to  be 
raised,  leaving  the  bridges,  however  built,  to  be  afterwards 
maintained  according  to  the  general  law  of  the  state. 

The  general  purpose  of  the  provisions,  on  this  subject,  of 
the  act  of  1838  was  to  obviate  t.he  evil  which  had  rendered 
necessary  so  frequent  applications  to  the  legislature,  by 
conferring  upon  the  boards  of  supervisors  a  further  and  new 
discretionary  power  from  time  to  time,  to  aid  in  the  con- 
struction and  reparation  of  bridges  within  their  respective 
counties.  This  general  purpose  has  been  effected  by  removing 
the  limit  of  expenditure  in  any  one  year,  and  by  enabling 
the  board  to  apportion  the  tax  among  the  several  towns  and 
wards  as  to  them  shall  seem  equitable,  as  well  as  by  intrust- 
ing the  board  with  the  power  of  determining  what  bridges 
they  will  construct  or  repair. 

I  do  not  think  it  necessary  in  this  case  to  consider  whether 
the  board  might  entirely  exonerate  some  of  the  towns  in  the 
county  from  bearing  any  part  of  such  a  tax ;  viewing  the 
whole  action  of  the  board  upon  this  subject  at  once,  we  find 
S900  raised  from  the  county  at  large  and  the  residue  charged 
upon  the  towns  of  Avon  and  Caledonia.  This  in  any  view 
of  the  statute  is  a  good  exercise  of  the  power  of  apportion- 
ment conferred  by  the  2d  subdivision  of  ^  1.    I  am  therefore 


ALBANY,  DECEMBER,  1854.  61 


Hill  against  Board  of  Supervisors  of  Livingston  Ca 


of  opinion  that  the  tax  in  question  was  rightfully  imposed 
by  the  board  of  supervisors,  and  that  upon  the  merits,  with- 
out examining  the  other  objections,  the  plaintiff  must  fail 
The  judgment  of  the  supreme  court  should  be  reversed 
and  judgment  rendered  on  the  special  verdict  for  the  defen- 
dant, with  costs. 

GAB0iOT3t,  Ch.  J.,  Parker,  Selden  and  Edwards,  Js., 
concurred. 

W.  F.  Allen,  J.  (Dissenting.)  The  equitable  action  of 
assumpsit  for  money  had  and  received  lies  to  recover  money 
which  has  come  to  the  hands  of  the  defendant,  which  he 
ought  not  to  retain,  but  which  ex  aqtto  et  bono  belongs  to 
the  plaintiff;  and  whether  the  recipient  of  the  money  be  a 
natural  or  artificial  person,  an  individual  or  body  corporate, 
is  not  material.  It  is  enough  that  the  party  sought  to  be 
charged  is  capable  of  suing  and  being  sued.  Corporations 
may  be  made  liable  in  tliis  action  for  moneys  which,  by  the 
instrumentality  of  their  oflBcers  and  agents,  have  come  to 
their  use  and  possession;  or  been  mingled  with  and  become 
a  part  of  their  funds.  Actions  of  tort  for  the  redress  of 
iujuries,  and  especially  all  such  actions  as  sound  in  damages 
and  are  not  brought  to  recover  specific  real  or  personal 
property,  or  the  avails  of  such  property,  appropriated  by 
the  corporation,  should  ordinarily  be  brought  against  the 
individual  tort  feasor.  But  actions  for  specific  property  or 
for  money  had  and  received  should  rightfully  be  brought 
against  the  person  who  has  possession  of  the  property,  or 
who  has  received  and  detains  the  money,  irrespective  of  the 
means  or  of  the  agency  by  which  the  claimant  has  been  de- 
prived of  the  possession  of  his  property.  The  county  treasurer 
was  and  is  the  fiscal  agent  of  the  county,  as  a  body  corporate, 
and  receives  and  disburses,  under  the  direction  of  the  board 
of  supervisors,  all  moneys  belonging  to  it ;  and  a  receipt  of 
money  by  him,  to  the  use  of  the  county,  is  a  receipt  by  the 
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county  in  its  corporate  capacity.  The  county  can  only  act 
in  such  matters  by  its  treasurer,  and  the  money  paid  into 
the  coimty  treasury  becomes  at  once  the  money  of  the 
county,  as  money  paid  to  a  clerk  or  servant  of  a  natural 
person,  to  the  use  of  the  master  and  mingled  with  his  funds, 
becomes  the  property  of  the  master,  as  between  him  and 
the  clerk  or  servant.  Money  realized  from  taxes,  levied  and 
assessed  by  the  board  of  supervisors  without  authority  of 
law,  and  paid  into  the  county  treasury  to  the  use  of  the 
county,  and  as  a  part  of  the  county  funds,  to  be  employed 
for  county  purposes,  is  money  had  and  received  by  the 
county  to  and  for  the  use  of  the  person  whose  money  has 
been  thus  illegally  taken  from  him.  It  equitably  and  honestly 
belongs  to  him,  and  unless  a  county  is,  by  some  law,  exempt 
from  the  ordinary  principles  by  which  the  liabiUties  of 
natural  persons  and  other  corporations  are  determined,  an 
action  will  lie  against  it,  as  a  corporation,  for  the  recovery 
of  such  money.  Municipal  corporations  are  not  exempt 
from  the  common  law  liability  to  refund  moneys  illegally 
levied  or  inequitably  received,  which  attaches  to  other  civil 
corporations  and  to  individuals,  by-  any  statute,  or  for  any 
reason  connected  with  or  growing  out  of  their  necessities  or 
functions  ;  and  their  liability,  in  such  cases,  is  sustained  by 
authority.  ( Torrey  v.  Inhabitants  of  MilUmryt  21  Ptci.,  64 ; 
Joy  V.  Oxfordy  3  Greenl.  Rep.j  131.)  See  also  Inglee  v. 
Bostoorth  (5  Pick.^  498),  as  recognizing  the  general  principle 
that  an  action  will  lie  for  money  had  and  received  to 
recover  money  illegally  assessed  or  levied  against  the  person 
or  association  for  whose  benefit  it  was  collected. 

A  county  is  a  body  corporate  and  has  capacity  to  sue  and 
be  sued  in  the  manner  prescribed  by  law ;  and  all  acts  and 
proceedings  by  a  courty,  in  its  corporate  capacity,  must  be 
in  the  name  of  the  board  of  supervisors.  (1  R.  5.,  364, 
§§  1,  3.)  The  board  of  supervisors  represents  and  acts  for 
the  county,  and  is  distinct  from  the  several  supervisors  of 
the  county  composing  it,  as  the  House  of  Ecpresentative8> 
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acting  by  a  legal  quorum  and  under  its  proper  organization  as 
A  recognized  body,  is  distinct  from  the  several  representatives 
who  compose  the  entire  body  and  are  individually  merged 
in  it.  (1  jR.  S.f  366,  <^^  1,  4,  5.)  The  board  acts  for  the 
county  by  resolution,  as  an  organized  body,  and  the  action 
of  the  individual  supervisors,  although  unanimous,  would 
not  bind  the  county.    (1  R.  5.,  364,  ^  4.) 

Provision  is  made,  by  law,' for  legal  proceedings  in  favor 
of  and  against  counties,  and  it  is  enacted  that  in  all  such 
suits  and  proceedings  the  county  shall  sue  in  the  name  of 
the  board  of  supervisors  thereof,  except  when  county  officers 
shall  be  authorized,  by  law,  to  sue  in  their  name  of  office, 
for  the  benefit  of  the  county.  (1  R.  5.,  384,  §§  1,  2.)  The 
action  is  for  or  against  the  board  of  supervisors  as  an 
organized  and  recognized  body  having  a  chairman  and  clerk, 
and  not  for  or  against  the  individual  supervisors  whose 
individuality  is  merged  in  the  body ;  and  the  exception  in 
the  act  relates  to  actions  authorized  by  law  in  favor  of 
officers  for  the  benefit  of  the  county,  but  no  exception  is  made 
afiecting  actions  against  or  to  enforce  a  liability  of  a  county. 
The  process  is  to  be  by  summons,  as  against  other  corporations, 
and  to  be  served,  not  upon  the  individual  members,  but 
upon  the  officers,  the  chairman  or  clerk.  (1  R.  S.,  384, 
^  3 ;  2  iZ.  5.,  473,  §  95.)  The  statute  relied  upon  by  the 
counsel  for  the  appellants  to  sustain  the  position  that  the 
individual  supervisors  should  have  been  named  as  defendants 
in  the  action  (2  R.  S.j  473,  ^  92,  et  seq.)^  does  not  apply  to 
the  case.  Sections  92  and  93  relate  in  terms  to  actions  by 
public  bodies  and  public  officers,  and  not  to  actions  against 
them,  and  section  96  to  actions  against  public  officers,  as 
such,  and  not  to  actions  against  the  bodies  represented  by 
them  and  the  cases  cited  were  all  under  these  provisions 
and  in  favor  of  officers  suing  for  the  benefit  of  their  towns. 
{Supervisor  of  Galway^  v.  Sdmson^  4  HiUj  136 ;  CoVimissioriers 
of  Highways  of  CortlandviUe  v.  Peckj  5  id.,  215.)  The  suit 
was  properly  brought  therefore  against  the  county  in  the 
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name  of  the  board  of  supervisors,  without  naming  the 
individuals  who,  for  the  time  being,  were  supervisors  of  the 
several  towns  of  the  county. 

The  only  remaining  question  is  as  to  the  legality  of  the  tax' 
which  was  levied  and  assessed  upon  the  towns  of  Avon  and 
Caledonia  for  the  repair  of  the  bridge  in  question.  It  is  not 
necessary  to  determine  whether  the  bridge,  when  it  became 
public,  became  a  charge  upon  the  town  or  upon  the  county, 
although  it  would  seem  that  it  became  a  charge  upon  the 
towns  of  Caledonia  and  Avon,  to  be  maintained  at  the  joint 
and  equal  expense  of  each,  there  being  no  statute  making 
this  an  exception,  and  taking  it  out  of  the  general  statutory 
regulations  which  devolve  the  care  and  maintenance  of  all 
roads  and  bridges  upon  the  towns  within  which  they  are 
situated,  and  imposing  the  burthen  upon  the  county.  {Ch. 
225  of  Laws  of  1841 ;  People  v.*  Board  of  Supervisors  of 
Dutchess  County,  1  Hill,  50 ;  1  iZ.  jS.,  501,  et  seq.)  If  the 
care  of  this  bridge  would  be  imreasonably  onerous  upon  the 
towns,  or  required  the  raising  of  larger  sums  of  money  than 
by  law  can  be  raised  annually  for  that  purpose,  relief  must 
be  sought  from  the  legislature.  But  whether  the  bridge  was 
a  town  or  county  charge,  the  tax  was  unauthorized  and 
illegal.  No  county  can  levy  a  tax  except  in  the  cases  and 
in  the  manner  prescribed  by  law.  The  authority  conferred 
for  that  purpose  must  be  strictly  pursued. 

The  commissioners  of  highways  of  the  several  tovms  are 
charged  with  the  care  and  superintendence  of  the  highways 
and  bridges  of  their  respective  towns,  and  they  are  required 
to  deliver  to  the  supervisor  of  the  town,  to  be  by  him  laid 
before  the  board  of  supervisors,  a  statement  of  the  improve- 
ments necessary  to  be  made  on  the  roads  and  bridges, 
together  with  the  probable  expense  thereof,  and  the  board 
of  supervisors  are  required  to  cause  the  amount  so  estimated 
to  be  assessed,  levied  and  collected  on  such  towns  in  the 
same  manner  as  other  town  charges,  but  the  amount  so  to 
be  raised  is  limited  to  two  hundred  and  fifty  dollars  in  any 
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one  year.  (1  R.  S.j  502,  ^  4.)  Town  charges  are  limited 
to  sums  directed  by  law  to  be  raised  for  town  purposes,  by 
2  R.  S.,  358,  ^  2.  By  ch.  314  of  the  the  Laws  of  1838, 
^  It  subd.  5,  the  board  of  supervisors  of  each  county  is 
authorized  to  cause  to  be  levied,  &c.,  such  sum  of  money, 
in  addition  to  the  $250  before  then  allowed  by  law,  not 
exceeding  five  hundred  dollars  in  any  one  year,  as  a  majority 
of  the  qualified  voters  of  any  town  may,  at  any  legal  town 
meeting,  have*  voted  to  be  raised  upon  their  town  for 
constructing  or  repairing  roads  and  bridges  in  such  town. 
The  board  of  supervisors  can  only  assess  and  levy  a  tax 
upon  a  town,  for  the  repair  of  roads  and  bridges  within  the 
town,  to  the  amount  of  $250,  upon  the  estimate  and 
recommendation  of  the  commissioners  of  highways,  and  to 
the  amount  of  $500  in  addition,  upon  the  vote  of  a  majority 
of  the  qualified  voters  of  the  town,  and  there  is  no  claim 
that  jurisdiction  was  given  them  in  this  case,  either  by  the 
action  of  the  commissioners  of  highways  or  of  the  voters  of 
the  town,  and  they  had  no  right  to  act  upon  their  own 
motion.  If  the  town  or  its  officers  neglected  a  duty  and 
omitted  to  construct  or  repair  the  necessary  roads  and 
bridges,  the  board  of  supervisors  could  not  take  their  place 
and  perform  their  duties,  or  by  any  act  of  theirs  compel 
or  expedite  action  on  the  part  of  the  town  ofiicers.  The 
remedy  for  the  mischief  was  of  an  entirely  diflerent  charaw;ter. 
Viewing  it  as  a  town  bridge,  as  distinguished  from  a  county 
bridge,  the  board  of  supervisors  had  no  authority  to  act, 
except  in  cooperation  with  the  town  and  the  proper  town 
officers,  and  to  decide  what  amount  should  be  expended  or 
in  what  manner  the  bridge  should  be  rebuilt  or  repaired, 
and  certainly  not  to  proceed  and  make  the  repairs  by  their 
own  agent,  and  impose  a  tax  for  the  payment  of  the  expense 
upon  the  towns.  As  well  might  they  assume  the  entire 
care  of  all  the  roads  and  bridges  in  the  county,  dispensing 
with  the  services  of  the  proper  town  officers,  except  in  the 
Keb.— Vol.  II.  9 
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collection  of  the  taxes  which  they  might  see  fit  to  impose. 
{People  V.  Supervisors  of  Dutchess  Co.^  supra. 

If  the  bridge  is  considered  as  a  county  bridge  and  pro- 
perly chargeable  to  it,  the  tax  was  equally  unauthorized,  as, 
being  a  tax  upon  only  two  towns ;  it  was  in  effect  .charging 
them  with  its  entire  support  and  maintenance,  thus  shifting 
the  burthen  from  the  county  to  these  two  towns  without 
authority  of  law. 

The  act  of  1838,  before  cited,  confers  upon  the  board  of 
supervisors  power  to  cause  to  be  levied,  &c.,  and  paid  to  the 
treasurer  of  the  county  such  sums  of  money  as  may  be 
necessary  to  construct  and  repair  bridges  therein,  and  to 
prescribe  upon  what  plan  and  in  what  manner  the  moneys 
so  to  be  raised  shall  be  expended,  and  to  apportion  the  tax 
so  to  be  raised  among  the  several  towns  and  wards  of  their 
county  as  shall  seem  to  be  equitable  and  just.  An  assess- 
ment of  the  entire  tax  upon  one  or  two  towns,  thus 
making  a  bridge  in  fact  a  charge  upon  these  towns 
mstead  of  the  county,  cannot,  in  any  ju^t  sense,  be  said  to 
be  an  apportionment  of  the  tax  among  the  several  towns 
of  the  county.  A  bare  statement  of  the  proposition,  in  my 
view,  shows  its  absurdity  so  clearly  as  to  render  argument 
unnecessary.  It  can  only  be  looked  upon  as  an  attempt  to 
evade  the  statute  for  the  benefit  of  the  many  at  the  expense 
of  a  few.  The  several  towns,  mean  all  the  towns  in  the 
county ;  and  to  apportion  among  them,  is  to  divide  among 
the  towns  and  allot  or  assign  to  each  and  every  of  theni  a 
just  proportion.  The  levy  of  the  tax  was  in  any  ^iew 
entirely  unauthorized  and  void,  and  as  the  amount  paid  by 
the  plaintiff  is  found  by  the  special  verdict,  he  was  entitled 
to  recover  it  in  this  action.  No  question  was  made  upon 
the  trial,  so  far  as  appears,  nor  was  any  made  upon  the  argu- 
ment of  this  appeal,  whethp**  ^e  payment,  by  the  plaintiff, 
was  voluntary  in  that  sense,  which  would  deprive  him  of  a 
remedy  by  action,  and  therefore,  although  considered  by 
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Judge  Sill  in  his  opinion  in  the  supreme  court,  it  is  not 
:^onsidered  here. 

The  judgment  of  the  supreme  court  should  be  aifirmed, 
with  costs. 

Denio,  J.,  was  in  favor  of  affirming  the  judgment. 

RuGOLES,  J.,  took  no  part  in  the  decision. 

Judgment  reversed,  and  judgment  rendered  in  favor  of  the 
defendants  on  the  special  verdict. 
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Piior  to  the  enactment  of  the  Code  of  Procedure,  the  defendant  in  an  action 
of  slander  could  not  give  evidence  in  mitigation  of  damages  which  tended 
to  prove  the  truth  of  the  charge  complained  of. 

The  Code  has  changed  the  law  in  this  respect ;  and  the  defendant  may  now 
allege  in  his  answer  the  truth  of  the  charge  in  Justification,  and  also  fact? 
tending  to  prove  its  truth  in  mitigation  of  damages,  and  although  the  evi- 
dence fails  to  prove  the  justification,  he  is  entitled  to  have  it  submitted  to  the 
Jury  in  mitigation  of  damages. 

The  complaint  alleged  that  the  defendant  falsely  and 
maliciously  stated  that  the  plaintiff  was  a  thief  atid  had 
stolen  from  the  defendant.  The  defendant,  by  his  answer, 
denied  each  and  every  allegation  contained  in  the  complaint; 
and  for  a  further  answer  thereto,  alleged  that  before  the 
speaking  of  the  words  complained  of,  to  wit,  in  August, 
1847,  at  Rochester,  the  plaintiff  did  feloniously  steal,  take 
and  carry  away  twenty-five  bushels  of  com,  the  property 
of  the  defendant.     The  answer  further  alleged  as  follows : 

"And  the  said  defendant,  for  further  answer  to  the 
complaint  in  this  action,  says,  that  heretofore,  to  wit,  on  or 
about  the  10th  day  of  March,  1847,  at  the  city  of  Rochester, 
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in  said  coTrnty,  he,  this  defendant,  made  a  certain  agreement 
with  the  plaintiff  that  he,  the  plaintiff,  should  take  a  piece 
of  land  from  him,  the  said  defendant,  situate  in  said  city 
of  Bochester,  and  plant  the  same  with  corn,  on  shares  with 
him,  said  defendant — the  plaintiff  to  he  at  all  the  labor  and 
expense  of  planting  said  land  with  com,  and  cutting, 
harvesting  and  securing  the  same,  and  to  have  as  his 
recompense  and  remuneration  therefor  the  one-half  of 
whatever  com  should  be  raised  upon  said  land ;  the  said 
corn  was  to  be  equally  divided  in  the  ear  between  the 
plaintifi  and  defendant ;  the  said  land  was  accordingly  planted 
to  com  by  said  plaintiff  under  said  agreement,  and  was  cut 
and  harvested  by  said  plaintiff;  but  the  said  plaintiff,  while 
cutting,  harvesting  and  securing  said  com,  or  immediately 
after  said  com  was  cut,  harvested  and  secured,  instead  of 
fairly  and  honestly  dividing  said  com  equally  with  said 
defendant,  fraudulently,  dishonestly  and  unfairly  secreted, 
carried  away  and  converted  to  his  own  use,  without  the 
knowledge  or  consent  of  said  defendant,  a  considerable 
quantity  of  said  com,  vnth  intent  to  appropriate  the  same 
wholly  to  his  own  use,  and  to  give  no  account  thereof  to 
the  defendant ;  that  the  same,  being  discovered  by  the 
defendant,  he  did  thereupon  charge  the  plaintiff  with 
having  stolen  said  com,  which  the  said  plaintiff  admitted 
and  confessed,  and  pretended  to  express  great  penitence 
therefor;  which  above  facts  the  defendant  will  give  in 
evidence  on  the  trial  of  this  action,  in  mitigation  of  any 
damages  the  said  plaintiff  may,  by  law,  be  entitled  to  recover 
therein." 

The  plaintiff  replied,  denying  the  new  matter  alleged  in 
the  answer. 

The  cause  was  tried  in  1852,  at  the  Monroe  coimty  circuit, 
held  by  Mr.  Justice  T.  A.  Johnson.  The  plaintiff  proved 
the  speaking  by  the  defendant  of  the  words  charged  in  the 
complaint,  and  rested.  The  counsel  for  the  defendant  there- 
upon gave  evidence  tending  to  prove  that  in  the  year  18*17, 
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the  parties  made  an  agreement  by  which  the  plaintiff  was  to 
plant  the  defendant's  land  with  com,  which  the  plaintiff  was 
to  cultivate,  harvest  and  draw  into  the  bam  on  the  premises, 
where  it  was  to  be  divided  equally  between  the  plaintiff  and 
the  defendant ;  that  after  the  com  was  cut,  and  while  the 
plaintiff  was  husking  it  in  the  field,  he  took  a  portion  of  the 
com  which  was  husked,  from  where  it  lay,  and  placed  it 
near  the  fence  and  covered  it  with  stalks,  and  on  the  same 
day  this  was  removed  from  the  field ;  that  afterwards,  on 
being  charged  by  the  defendant  with  having  stolen  this  com 
before  a  division  of  it,  the  plaintiff  at  first  denied  and  then 
admitted  that  he  had  stolen  it. 

The  justice  charged  the  jury,  "  that  the  proof  showed 
clearly  that,  at  the  time  of  the  alleged  taking,  the  plaintiff 
and  defendant  were  tenants  in  common  of  the  entire  crop  of 
com,  and  that  each  had  an  equal  right  to  the  possession  of 
the  whole ;  that  the  plaintiff  had  a  right  to  take  one-half  at 
least ;  and  if  he  took  the  whole,  or  any  portion  greater  than 
his  share,  l>efore  the  division,  an  action  of  trover  even  could 
not  be  maintained  against  him  for  such  taking  by  his  co- 
tenant,  while  he  retained  the  possession,  nor  until  he  had  sold 
or  destroyed  the  property ;  that  such  a  taking  could  not 
amount  to  a  larceny,  even  if  taken  clandestinely,  there 
being  no  evidence  that  there  was  any  intent  or  design  on 
the  part  of  the  plaintiff  to  charge  another  with  the  value 
of  the  property  taken,  and  that  the  justification  had  there- 
fore failed ;  that  when  a  defendant  spread  a  justification 
of  a  slanderous  charge  upon  the  record,  he  assumed  the 
responsibility  of  proving  it  to  be  tme,  or  the  allegation 
would  be  deemed  false,  and  a  reiteration  of  the  slander ; 
that  there  could  be  no  half-way  justification ;  that  a  justifica- 
tion spread  upon  the  record,  which  was  not  proved,  was  an 
aggravation  of  the  original  charge ;  and  the  jury  had  a 
right  to  regard  it,  for  the  purpose  of  enhancing  damages 
as  a  slanderous  charge,  deliberately  reiterated.'* 
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To  each  and  every  part  of  which  charge  the  counsel  for 
the  defendant  duly  excepted. 

The  justice  further  charged  the  jury;  "that  the  amount 
of  damages,  under  all  the  circumstances  of  the  case,  was 
wholly  a  question  for  the  jury." 

The  counsel  for  the  defendant  then  requested  the  justice 
to  charge  the  jury ;  "  that,  under  the  issue  in  this  case,  they 
might  take  the  facts  proved  by  the  defendant,  although  they 
did  not  amount  in  law  to  a  justification,  into  consideration 
in  mitigation  of  damages."  But  he  refused  so  to  charge  the 
jury,  but,  on  the  contrary  thereof,  further  charged  them; 
"that  the  defendant  must  stand  or  fall  by  the  justification 
he  had  set  up  and  attempted  to  prove,  and  could  claim 
nothing  by  way  of  mitigation  from  his  evidence,  by  which 
he  had  sought,  but  failed,  to  make  his  charge  good." 

To  which  refusal  of  the  justice  to  charge  as  requested, 
and  to  the  charge  as  given,  the  counsel  for  the  defendant 
excepted.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $500  damages.  The  defendant  applied  upon  a 
bill  oi  exceptions  to  the  supreme  court  sitting  at  general 
term  in  the  7th  district,  for  a  new  trial,  which  was  denied, 
and  judgment  rendered  on  the  verdict.  (15  Barb.^  578.) 
The  defendant  appealed  to  this  court.  The  cause  was  sub- 
mitted on  printed  points. 

Tohn  C  Chumaseroj  for  ttie  appellant. 

Hiram  C.  Smith,  for  the  respondent. 

RuGGLES,  J.,  delivered  the  opinion  of  the  court. 

Before  the  adoption  of  the  Code  of  Procedure,  in  a  case 
where  the  general  issue  was  pleaded  alone,  without  a  plea 
of  justification,  evidence  in  mitigation  of  damages  was 
always  received,  unless  it  tended  to  establish  the  truth  of 
the  slanderous  words.  When  it  had  that  tendency,  it  was 
excluded  on  the  ground  that  it  was  admissible  only  under  a 
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plea  of  justification.  The  truth  of  the  words  could  not  be 
proved  except  under  .that  plea,  because  such  a  defence, 
without  a  justification  on  the  record,  might  operate  as  a 
surprise  on  the  plaintiff.  And  it  was  held  that  the  same 
rulii,  which  excluded  evidence  of  the  truth  of  the  words  in 
such  a  case,  must  exclude  evidence  tending  to  establish  their 
truth.  This  conclusion  was,  imdoubtedly,  legitimate  when 
the  proof  was  offered  for  the  purpose  of  a  justification,  or 
without  an  expi'ess  disclaimer  of  such  purpose  ;  but  it  seems 
to  me  as  plainly  otherwise,  when  the  offer  was  made 
expressly  with  a  view  of  showing  that  the  words  were 
spoken  in  a  mistaken  belief  of  their  truth,  and  accompanied 
by  an  admission  of  their  untruth.  But  evidence  so  tending 
to  prove  the  truth  of  the  words  was  excluded  by  the  uniform 
practice  of  the  courts,  although  the  offer  was  expressly 
limited  to  the  purpose  of  mitigating  damages.  The  courts 
were  driven  to  the  adoption  of  this  practice,  by  the  appre- 
hension that  the  admission  of  such  evidence,  under  pretence 
of  mitigation,  would  enable  a  defendant,  by  accumulating 
facts  and  circumstances  before  the  jury,  all  tending  to  prove 
the  truth  of  the  words,  to  work  into  the  case  a  practical 
justification,  without  notice  to  the  plaintiff  that  the  defendant 
intended  to  justify.  This  would  have  been  doing  great 
injustice  to  the  plaintiff.  But  the  defendant,  on  the  other 
hand,  suffered  equal  or  greater  injustice  by  the  exclusion  of 
the  evidence  ;  because  in  many  cases  it  prevented  him  from 
showing  that  the  words  alleged  to  be  malicious  were  spoken 
in  the  honest  belief  that  they  were  true,  with  abundant 
reason  for  such  belief,  and  without  actual  malice  or  evil 
design.  Under  the  law,  as  it  then  stood,  there  was  no 
provision  by  which  a  defence  in  mitigation  of  damages 
could  be  put  upon  the  reco"^^  in  the  fcrm  either  of  a  plea 
or  notice.  It  was  admissible  imder  the  general  issue,  except 
when  the  facts  offered  in  mitigation  tended  to  prove  the 
truth  of  the  defamatory  words.  In  that  case  it  was  held  to 
be  opoi  to  the  objection  that  it  might  take  the  plaintiff  by 
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surprise,  and  therefore  rejected.  This  was  the  only  ground 
on  which  such  a  defence  could,  with  any  reason  or  plausi* 
bility,  be  excluded.  And  because,  by  the  technical  rulea 
of  pleading,  the  defence  could  not  legally  be  put  upon  the 
record,  a  written  notice  of  it,  annexed  to  the  plea  or 
otherwise  given,  was  treated  as  a  nullity;  and  by  strict 
adherence  to  this  technical  rule,  the  defence  was  excluded* 
although  the  notice  had  in  fact  been  given,  and  the  plaintiff 
had  been  fully  informed  of  its  particulars  in  time  to  be 
prepared  to  meet  it  on  the  trial. 

I  will  now  speak  of  the  law  previous  to  the  Code, 
upon  a  case  in  which  a  justification  was  pleaded.  Li 
such  a  case,  the  justification  on  the  record  was  held  to  be  a 
deliberate  reiteration  by  the  defendant  of  the  slanderous 
words,  after  having  had  the  opportunity  of  inquiring  whether 
they  were  true  or  false.  It  was  adjudged  to  be  conculsive 
evidence  of  malice.  Proof  tending  to  establish  the  truth  of 
the  words  was  admitted  under  such  a  plea;  but  if  the  proof 
fell  short  of  establishing  that  the  slanderous  allegation  was 
trucy  the  jury  was  directed,  as  in  the  case  under  considera- 
tion, to  disregard  it  as  evidence  in  mitigation  of  damages, 
although  it  clearly  established  that  the  words  complained  of 
were  spoken  in  a  mistaken  belief  that  they  were  true, 
without  actual  malice,  and  with  honest  and  even  laudable 
motives.  The  result  was,  that  until  the  adoption  of  the 
Code  a  defendant  could,  under  no  state  of  pleading  on 
the  record,  introduce  evidence  in  mitigation  of  damages,' 
whenever,  as  generally  happened,  the  evidence  tended  to 
prove,  or  formed  a  link  in  the  chain  of  proof,  to  show  the 
truth  of  the  words  complained  of  as  slanderous. 

This  was  a  subject  of  great  complaint.  The  Code  has 
altered  the  law  and  removed  the  difficulty.  Section  165  is  as 
follows ;  '<  In  the  actions  mentioned  in  the  last  section" 
(actions  for  libel  and  slander)  ^'  the  defendant  may,  in  his 
answer,  allege  both  the  truth  of  the  matter  charged  as 
defamatory,  and  and  mitigating  circumstances  to  reduce  the 
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amount  of  damages ;  and  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating  circum- 
stances." 

The  learned  judge,  before  whom  the  cause  was  tried, 
chargedthejuryasif  the  statute  above  quoted  had  not  essen- 
tially altered  the  law.  He  refused  to  charge  "  that  under  the 
issue  between  the  parties  they  might  take  the  facts  proved 
by  the  defendant  into  consideration  in  mitigation  of  damages, 
although  they  did  not  amount  to  a  justification  ;"  and  on 
the  contrary,  he  told  the  jury  "that  the  defendant  must 
stand  or  fall  by  the  justification  he  had  set  up  and  attempted 
to  prove,  and  could  claim  nothing  by  way  of  mitigation 
firom  his  evidence,  by  which  he  had  sought,  but  failed,  to 
make  his  charge  good." 

The  judge  seems  to  have  proceeded  upon  the  ground  that, 
although  the  Code  has  permitted  the  defence  in  mitigation 
of  damages  to  be  put  upon  the  record,  it  has  not  abrogated 
the  former  rule  by  which  the  justification  was  regarded  as 
conclusive  evidence  of  malice.  In  this,  in  my  opinion,  he 
decided  erroneously.  By  enabling  the  defendant  to  put  his 
defence  in  mitigation  upon  the  record,  the  Code  removes 
the  technical  objection  of  surprise,  on  which  the  defence 
was  formerly  excluded ;  and  by  authorizing  the  defendant 
to  couple  the  defence  in  mitigation  with  a  justification  in 
his  answer,  the  defendant  is  enabled  to  avail  himself  of 
either  one  or  the  other,  according  to  the  case  he  makes  out 
in  proof-  It  would  be  idle  to  allow  him  to  prove  the 
mitigating  circumstances,  if,  when  proved,  the  jury  is  to 
be  directed  to  disregard  them  because  he  foils  to  prove  his 
justification.  If  the  defence  in  mitigation  is  to  be  ruled  out 
or  disregarded,  the  statute  has  accomplished  nothing  by 
authorizing  its  admission. 

The  facts  stated  in  the  second  branch  of  the  defendant's 
answer  were  clearly  proper  to  be  proved  in  mitigation  of 
damages.  The  &cts  thus  stated  were,  that  the  plaintiff  had 
secretly  and  fraudulei  tly  taken  and  carried  away  corn 
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belonging,  in  part,  to  the  defendant,  under  circamstances 
which  induced  the  plaintiff  himself  to  believe  that  the 
taking  was  larceny ;  and  that  he  declared  that  belief  by 
confessing  that  he  had  stolen  the  property.  The  jury,  on 
these  facts,  might  well  have  found  that  if  the  plaintiff 
himself  thought  he  had  stolen  it,  the  defendant  might 
honestly  and  without  malice  have  believed  so,  when  he 
spoke  the  words  complained  of  as  defamatory.  The  act  of 
taking  the  com  as  described  in  the  notice  differed  very  little 
from  larceny  in  its  moral  character.  The  evidence  should 
have  been  submitted  to  the  consideration  of  the  jury,  not 
only  to  show  that  the  words  were  spoken  without  deliberate 
malice,  but  also  for  the  purpose  of  showing  that  for  words 
spoken  under  such  circumstances  the  plaintiff  was  not 
worthy  to  have  a  verdict  for  exemplary  damages. 

Tlie  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Judgment  accordingly. 


1 12   741  Trotter  asrainst  Hughes  and  others. 

Where  the  owner  of  the  equity  of  redemption  iu  premises,  who  was  not  legally  or 
equitably  personally  liable  to  pay  the  amount  secured  by  the  mort£;age,  or 
interested  in  its  payment  except  as  the  same  was  a  charge  upon  the  premises, 
conveyed  the  same  by  a  ftill  covenant  deed  containing  a  statement  that  the 
premises  were  subject  to  the  mortgage  for  S1400  and  interest,  which  formed 
the  consideration  of  the  conveyance ;  Jleld,  that  the  grantee  in  the  deed  A^a8 
not  liable  to  pay  the  mortgage  or  any  deficiency  which  might  exist  after  apply- 
ing the  proceeds  of  the  premises  to  the  satisfaction  of  the  amount  secured 
thereby. 

The  acceptance  of  a  deed  of  mortgaged  premises,  containing  a  provision  that 
the  grantee  is  to  pay  the  mortgage,  binds  him  as  effectually  as  though  ha 
had  signed  the  deed.    Per  Benio,  J. 

A  party  who  accepts  from  a  person  liable  to  pay  a  debt  secured  by  mortgage,  a 
conveyance  of  the  mortgaged  premises  by  the  terms  of  which  he  agrees  to 
pay  the  debt,  is  liable  to  the  holder  of  the  mortgage  for  any  deficiency 
wliich  remains  after  the  application  of  the  proceeds  of  the  premises  to  tho 
•atisfiiction  of  the  debt. 
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But  where  the  grantor  of  mortgaged  premises  is  not  personally  holdcn  for  tha 
debt,  and  the  conveyance  from  him  contains  covenants  of  seizin  and  warranty 
and  a  statement  that  the  premises  are  subject  to  the  mortgage,  th^pajTnent 
of  which  is  assumed  by  the  grantee,  the  latter  is  not  personably  liable  for 
the  mortgage  debt  or  any  part  of  it.    Per  Denio,  J. 

In  1837,  Jonathan  Trotter,  the  plaintiff,  executed  to  Mrs. 
Gertrude  A.  Stryker,  one  of  the  defendants,  his  bond  and  a 
mortgage  on  two  lots  of  ground  situate  at  the  corner  of 
Division  and  Sycamore  streets,  Brooklyn,  conditioned  for 
the  payment  of  $1400  and  interest  thereon  in  one  year.    On 
the  30th  of  July,  1845,  John  A.  Hughes,  the  other  defendant, 
and  one  Charles  W.  Trotter  entered  into  a  written  agree* 
ment,  by  which  Hughes  agreed  to  furnish  materials  and  do 
the  mason  work  for  three  houses,   according  to  certain 
specifications,  for  the  sum  of  $2300,  and  C.  W.  Trotter  agreed 
to  pay  Hughes  this  amount  in  cash  at  specified  times,  as  the 
work  progressed,  after  which  the  agreement  proceeded  as 
follows ;  "  andin  consideration  thereof,  John  A.  Hughes  agrees 
to  buy  the  brick  house  and  two  lots  of  ground,  comer  of 
Division  and  Sycamore  streets,  for  $1400,  the  mortgage  on 
it."     Hughes  furnished  the  materials  and  did  the   work 
according  to  the   contract,  and  C.  W.  Trotter  paid  him 
therefor  the  $2300.    In  October,  1845,  C.  W.  Trotter,  in 
pursuance  of  the  contract,  executed  and  delivered  to  Hughes 
a  deed  of  the  two  lots  mentioned  in  the  contract,  being  the 
same  covered  by  the  mortgage  to  Mrs.  Stryker.     This  deed 
expressed  and  acknowledged  one  dollar  as  the  consideration 
therefor ;  and,  after  the  description  of  the  premises  and  the 
usual  habendum  clause,  contained  the  following  provision ; 
"Subject,  nevertheless,  to  a  certain  indenture  of  mortgage 
made  by  Jonathan  Trotter  and  wife,  bearing  date  the  3d  of 
August,   1837,  to  Gertrude  A.   Stryker,    to    aecure    the 
payment  of  the  sum  of  fourteen  hundred  dollars  and  interest, 
and  recorded  in  the  office  of  the  clerk  of  the  county  of 
Kings,  in  lib.  52  of  mortgages,  page  100,  which  mortgage 
forms  the  consideration  money  in  this  deed.''    The  deed 
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contained  covenants  of  seizin  and  warranty  on  the  part  of 
the  grantor  in  the  usual  form,  and  also  a  covenant  that  the 
premises  were  free  from  incumbrances^  excepting  the 
mortgage  above  mentioned.  In  July,  1851,  C.  W.  Trotter, 
by  an  instrument  under  seal,  sold,  assigned  and  transferred 
to  Jonathan  Trotter  the  written  contract  between  him  and 
Hughes,  and  all  the  right,  claim  and  demand  which  he, 
C.  W.  Trotter,  had  against  Hughes  upon  or  arising  out  of 
the  contract,  or  for  the  sum  of  $1400  therein  mentioned. 

In  August,  1851,  Jonathan  Trotter  commenced  this  suit 
in  the  city  court  of  Brooklyn  against  Hughes  and  wife,  and 
Mrs.  Stryker,  the  mortgagee,  alleging  in  his  complaint  the 
facts  above  stated,  and  also  that  Hughes  had  never  paid  the 
mortgage  to  Mrs.  Stryker ;  that  the  whole  amoimt  thereof, 
deducting  a  small  sum  received  by  her  for  damages  to  the 
mortgaged  premises  by  the  opening  of  a  street,  was  due, 
and  that  Hughes  had  not  paid  to  C.  W.  Trotter,  or  the 
plaintiff,  the  $1400  mentioned  in  the  contract  as  the  purchase 
price  of  the  premises,  and  praying  that  Hughes  be  adjudged 
to  pay  to  the  plaintiff  the  sum  of  $1400,  with  interest  thereon 
from  the  30th  of  July,  1845,  or  that  he  pay  and  satisfy  the 
mortgage  executed  by  the  plaintiff  to  Mrs.  Stryker,  or  that 
the  premises  described  in  the  mortgage,  which  were  conveyed 
by  C.  W.  Trotter  to  Hughes,  be  sold,  under  the  direction 
of  the  court,  to  satisfy  the  amount  due  on  the  mortgage, 
and  that  Hughes  be  adjudged  to  pay  any  deficiency  which 
might  exist. 

Hughes  alone  answered  the  complaint,  and  alleged  and 
insisted  that  by  the  contract  the  premises  were  to  be  con-> 
veyed  to  him  for  a  nominal  consideration,  subject  to  the 
mortgage,  without  any  agreement  on  his  part  to  pay  therefor 
the  amount  due  on  the  mortgage,  or  any  sum  whatever ; 
that  he  fully  performed  the  contract  on  his  part  by  accepting 
the  deed  of  the  premises,  subject  to  the  lien  of  the  mortgage ; 
that  the  premises  were  not  conveyed  to  him  by  the  deed, 
subject  to  the  payment  by  him  of  the  amount  secured  by  the 
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mortgage ;  and  that  he  did  not  in  any  way  agree  or  become 
liable  to  pay  the  amount  due  on  the  mortgage,  or  any  sum 
except  the  one  dollar  named  as  the  consideration  in  the  deed. 
He  fxirther  insisted  that  the  plaintiff  did  not  by  his  complaint 
state  facts  entitling  him  to  the  relief  demanded. 

On  the  trial  of  the  cause  before  Judge  Greenwood  in  the 
city  court  of  Brooklyn,  the  facts  above  mentioned  appeared. 
It  was  not  proved  upon  what  consideration  or  by  what  kind 
of  conveyance  the  title  to  the  premises  passed  from  Jonathan 
Trotter  to  C.  W.  Trotter,  or  that  the  latter  assumed  or 
agreed  with  any  one  to  pay  the  amount  due  upon  the  mort- 
gage, or  any  part  thereof.  Judgment  was  rendered  by  the 
city  court  of  Brooklyn  dismissing  the  complaint,  with  costs. 
On  an  appeal,  the  supreme  court  sitting  in  the  2d  district 
reversed  this  judgment,  and  gave  judgment  that  Hughes  pay 
to  Mrs.  Stryker  the  amount  due  on  the  mortgage,  and  in 
default  of  his  so  doing,  that  the  premises  be  sold  and  the 
proceeds  applied  to  the  payment  of  such  amount,  and  that 
Hughes  pay  the  deficiency,  if  any  should  exist.  From  the 
judgment  of  the  supreme  court  Hughes  appealed  to  this 
court. 

James  Campbellj  for  the  appellant. 

r.  H.  Rodmarij  for  the  responden 

Dexio,  J.  If  Mrs.  Stryker,  the  mortgagee,  had  been  the 
plaintiff,  and  had  sought  to  enforce  against  the  defendant 
Hughes  the  liability  which  is  insisted  upon  by  the  present 
plaintiff,  the  case  of  King  v.  Whitely  (10  Paige,  465)  would 
have  been  precisely  in  point  to  show  that  she  could  not 
prevail.  If  there  is  any  distinction  between  the  cases,  the 
one  cited  is  stronger  for  the  pretensions  of  the  mortgagee 
than  the  one  under  review.  There  the  party  seized  of  the 
equity  of  redemption  had  conveyed  the  mortgaged  prenises 
to  the  defendants,  subject  to  the  mortgages  thereon,  and  the 
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conveyance  recited  that  the  grantees  assumed  the  pajrment 
of  such  mortgages,  and  were  to  pay  them  off  as  a  part  of 
che  consideration  of  the  conveyance ;  while  in  this  case 
there  is  no  undertaking  in  terms,  by  the  defendant,  either  in 
the  preliminary  contract  or  in  the  conveyance,  to  pay  off  the 
moiigage.  All  that  is  said  is,  that  the  conveyance  is  subject 
to  the  mortgage,  and  that  the  latter  forms  the  consideration 
of  the  deed.  No  distinction  in  principle  arises  out  of  the 
fact  that  in  the  case  referred  to  the  defendants  did  not 
execute  the  deed,  and  that  in  the  one  under  consideration 
the  defendant  signed  the  contract  which  preceded  the 
conveyance.  In  this  class  of  cases,  the  acceptance  of  a 
conveyance,  containing  a  statement  that  the  grantee  is  to 
pay  off  an  incumbrance,  binds  him  as  effectually  as  though 
the  deed  had  been  irUer  partes j  and  had  been  executed  by 
both  grantor  and  grantee.  {HcUsey  v.  Reed,  9  Faige,  446 ; 
Curtis  V.  Tylcr^  id.,  432 ;  Blyer  v.  Monholland,  2  Sand/.  Ch. 
Rep.,  478 ;  RawsorCs  Administratrix  v.  Copland,  id.,  251 ; 
Ferris  v.  Crawford,  2  Derdo,  595.)  In  the  case  first  referred 
to,  as  well  as  in  the  one  now  before  the  court^  the  grantor  was 
not  personally  holden  to  pay  the  mortgage  debt.  While  he 
continued  to  own  the  equity  of  redemption,  he  was  interested 
to  have  that  debt  paid,  because  it  was  a  burthen  upon  his 
estate ;  but  when  he  parted  with  the  land  he  had  no  further 
connection  with  the  mortgage,  and  was  only  concerned  to 
have  his  conveyance  contain  such  expressions  as  would 
qualify  the  general  terms  of  his  covenants  of  title,  and 
protect  him  from  the  consequences  of  an  eviction  by  para- 
mount title  derived  from  the  mortgage.  The  chancellor 
held,  in  the  cose  cited,  that  where  a  party  thus  situated 
conveys  the  mortgaged  premises  subject  to  the  mortgage, 
and  the  grantee  engages  to  pay  it  off,  such  agreement  must 
be  construed  as  a  mere  declaration  that  the  property  was 
conveyed  to  him  subject  to  the  lien  of  the  mortgage  thereon, 
and  that  the  general  covenants  of  seizin  and  warranty  in  the 
conveyance  are  not  intended  to  extend  to  this  particular 
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incumbrance,  of  which  the  grantee  assumed  the  payment  in 
case  he  should  wish  to  retain  the  title  of  the  lands  conveyed 
to  him.  We  are  satisfied  that  the  conclusion  is  in  aceprdanco 
with  the  intentions  of  the  parties,  and  is  a  sound  exposition 
of  the  law. 

Where  a  mortgagee  is  permitted  to  resort  to  a  subsequent 
grantee  of  the  mortgaged  premises,  who  has  agreed  with 
his  grantor  to  pay  off  the  mortgage,  to  recover  a  deficiency 
after  applying  the  proceeds  of  the  sale,  it  is  by  virtue  of  the 
doctrine  of  subrogation  in  equity,  by  which  the  creditor  is 
entitled  to  all  the  collateral  securities  which  the  debtor  had 
obtained  to  reenforce  the  primary  obligation.  The  mortgagor 
in  such  a  case  is  looked  upon  as  occupying  the  position  of  a 
surety ;  while  the  grantee  having  undertaken,  upon  a  compe- 
tent consideration,  to  pay  the  debt  is  regai*ded  as  the 
principal  debtor.  {Halsey  v.  Reedf  supra.)  In  this  case,  C. 
W.  Trotter,  after  his  conveyance  to  the  defendant  Hughes, 
ceased  to  have  any  connection  with  the  mortgage  debt,  and 
therefore  cannot  be  considered  as  a  surety  for  its  payment ; 
and  for  this  reason  the  mortgagee  could  not  claim  the  benefit 
of  any  engagements  which  the  defendant  may  have  con- 
tracted with  him.  Mrs.  Sjtryker,  the  mortgagee  in  this  case, 
has  no  title  to  call  upon  the  defendant  Hughes  to  respond 
personally  for  this  debt.  He  would  be  a  necessary  party 
defendant  to  an  action  at  her  suit  to  foreclose  the  mortgage, 
but  the  only  ren^edy  she  could  ask  against  him  would  be 
that  his  equity  of  redemption  in  the  mortgaged  premises 
should  be  foreclosed  and  that  the  land  might  be  sold  for  the 
payment  of  the  debt.  She  would  also  be  entitled  to  a 
personal  decree  for  any  deficiency  against  the  mortgagor  on 
his  bond,  but  not  against  the  defendant  Hughes  who  had 
incurred  no  personal  obligation  to  her,  or  to  any  one  to 
whose  rights  she  was  entitled  to  succeed.  One  objection  to 
the  judgment  rendered  by  the  supreme  court,  therefore,  is, 
that  it  gives  to  the  mortgagee,  who  is  made  a  defendant,  a 
remedv  against  Hughes  to  which  she  is  not  ent'tled,  for  by 
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its  provisions  Hughes  is  required  to  pay  to  her  any  deficiency 
of  the  mortgage  debt  which  may  remain  after  applying 
thereto  the  proceeds  of  the  sale  of  the  premises.  In  effect, 
the  judgment  is  precisely  such  as  would  have  been  rendered 
upon  a  foreclosure  suit  instituted  by  her,  if  it  had  been 
determined  that  the  defendant  Hughes  was  liable  to  her  for 
such  deficiency.  This  is  of  course  in  direct  hostility  to  the 
case  of  Ki7ig  v.  Whitehji  with  the  principles  of  which  we 
have  expressed  our  approbation. 

Aside  from  the  rights  of  Mrs.  Stryker,  there  is  no  ground 
for  sustaining  this  suit.  Hughes  was  to  pay  nothing  to  C. 
W.  Trotter  for  the  land,  the  sole  consideration  between 
them  being  the  mortgage  debt  due  to  Mrs.  Stryker,  in  regard 
to  which,  as  before  remarked,  Trotter  had  no  interest  or 
concern.  If  he  had  brought  his  suit,  instead  of  assigning 
the  demand  to  the  plaintiff,  it  would  have  been  impossible 
for  him  to  show  that  he  had  any  interest  in  its  determination 
one  way  or  the  other.  Indeed,  he  could  have  no  possible 
legal  or  pecuniary  motive  for  instituting  such  an  action, 
as  he  would  have  been  a  stranger  to  the  subjedt  of  ithe 
litigation. 

The  plaintiff,  it  is  true,  has  a  very  obvious  motive  in 
sustaining  a  judgment  which  shifts  the  personal  liability  for 
any  deficiency  which  may  arise  from  his  own  shoulders  upon 
those  of  Hughes.  His  difficulty,  however,  is,  that  he  has  no 
equitable  right  to  ask  for  such  a  transfer  of  that  burthen. 
Independently  of  the  assignment  from  C.  W.  Trotter,  he 
could  not  require  Hughes  to  stand  between  him  and  such  a 
liability,  for  he  neglected  to  require  an  engagement  to  that 
effect  from  the  person  to  whom  he  conveyed  the  premises. 
So  far  as  is  shown,  he  rested  satisfied  that  they  would  sell 
for  sufficient  to  pay  the  mortgage  debt,  and  conveyed  simply 
by  a  quit-claim  deed*  By  the  assignment,  he  acquired  no 
other  rights  than  such  as  C.  W.  Trotter  had ;  and  we  have 
seen  that  he  had  none  whatever  as  against  Hughes.  He 
rested  satisfied  with  a  st^itement  in  his  contract  and  convey- 
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ance,  the  legal  effect  of  whicb  was,  that  he  would  not 
guarantee  against  the  effect  of  the  mortgage,  and  that 
Hughes  should  himself  satisfy  it  if  he  wished  to  protect  the 
.  land  against  it.  The  plaintiff's  situation  was  not,  therefore, 
improved  by  his  assignment. 

I  am  of  opinion  that  the  city  court  of  Brooklyn  was  right 
in  its  judgment,  by  which  the  complaint  was  dismissed 
with  co£it;s,  and  that  such  judgment  should  be  affirmed 
and  the  judgment  of  the  supreme  court  reversed. 

All  the  judges,  except  Buggles,  J.,  who  took  no  part  in 
the  decision,  concurred. 

Judgment  accordingly. 


BuHSTEAD  against  The  Dividend  Mutual  Insurance 

Company. 

Objections  which  might  be  obviated  by  evidence  will  not  be  considered  on  a 
review,  where  they  were  not  made  at  the  trial 

Conditions  in  a  policy  of  insurance,  that  the  insured  in  case  of  loss  or  damage 
shall,  as  a  condition  precedent  to  a  recovery,  within  thirty  days  deliver  to  the 
insurer  a  particular  account  of  tbe  loss  or  damage,  verified  by  his  oath,  and, 
if  required,  by  his  books  and  vouchers,  together  with  an  inventory  of  the 
property  destroyed  or  damaged,  giving  the  amount  of  the  damage  to  each 
item,  verifled  by  oath,  need  not  undei  all  circumstances  be  literally  C4>mplied 
with  to  entitle  the  insured  to  recover  upon  the  policy. 

Such  conditions  are  to  be  construed  as  requiring  only  as  full  and  accurate  an 
inventory  and  statement  as  the  party,  without  Anud  or  fkult  on  his  part,  is 
able  to  fbmish. 

Where  his  books,  papers  and  all  the  means  for  making  an  accurate  statement 
and  inventory  are  consumed  with  the  merchandise  insured,  a  statement 
verified  by  oath,  showing  this  ikct  and  that  the  property  covered  by  the 
policy  and  destroyed  was  at  least  of  the  value  of  a  sum  named,  is  a  suffi- 
cient compliance  with  the  conditions. 

An  insurance  company  which  receives  and  acts  upon  notice  and  preliminary 
prooft  of  a  loss  without  objecting  to  their  form  or  time  of  service,  and 
declines  to  pay  the  loss  without  placing  the  rcAisal  upon  any  defect  in  the 
notice  and  proofs,  waives  any  formal  obiections  as  to  them  which  existed. 

Ker.— Vol.  IT.  11 
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Action  commenced  in  the  supreme  court,  October  28tli, 
1850,  on  a  policy  of  insurance  issued  by  the  defendants  to  the 
plaintiff.  The  place  of  trial  was  Rensselaer  county,  and 
the  cause  was  referred  and  tried  before  a  referee.  On  the. 
trial  the  plaintiff  read  in  evidence  a  policy  of  insurance 
made  by  the  defendants,  dated  the  18th  of  May,  1850,  by 
which  the  defendants,  a  mutual  insurance  company  doing 
business  at  Glen's  Falls,  Warren  county,  agreed  to  insure 
the  plaintiff  against  loss  or  damage  by  fire,  to  the  amount  of 
$1500,  which  might  happen  during  two  years  to  his  stock 
of  merchandise  situate  in  a  store  at  Troy.  The  policy 
contained  a  provision,  that  it  was  made  and  accepted  subject 
to  and  in  reference  to  the  by-laws  and  conditions  thereto 
annexed,  and  that  the  loss  or  damage  which  might  occur 
should  be  estimated  according  to  the  true  and  actual  value 
of  the  property  when  it  should  happen,  and  be  paid  within 
three  months  after  due  notice  and  proof  thereof  made  by 
the  insured,  in  conformity  to  the  by-laws  and  conditions 
annexed  to  the  policy.  One  of  the  by-laws  annexed  was  as 
follows : 

<'  All  persons  insured  in  this  company,  and  sustaining  loss 
or  damage  by  fire,  are  forthwith  to  give  a  written  notice 
thereof  to  the  secretary  of  the  company,  and  within  thirty 
days  after  said  loss  to  deliver  in  a  particular  account  of  such 
loss  or  damage,  signed  with  their  own  hands,  and  verified 
by  their  oath  or  affirmation,  and  also,  if  required,  by  their 
books  of  account  and  other  proper  vouchers.  They  shall 
also  declare,  on  oath,  whether  any  and  what  other  insurance 
has  been  made  on  the  same  property,  and  if  said 
claim  is  allowed,  it  shall  be  payable  within  ninety  days 
thereafter." 

One  of  the  conditions  annexed  required  that,  in  case  of 
loss«  there  should  be  forwarded  to  the  secretary  of  the 
company  a  plain  and  unequivocal  statement  of  several 
specific  particulars,  verified  by  affidavits.  Among  these 
particulars  was  the  following ;  "An  inventory  of  all  property 
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destroyed  or  damaged,   giving  the  value  in  cash  of  the 
damage  sustained  to  each  item — whether  a  building  or  other 
property — the  statement  to  be  accompanied  by  the  affidavit 
of  two   disinterested  respectable  persons,  that  they  were 
acquainted  with  the  premises  and  the  claimant,  and  they 
believe  the  said  inventory  of  loss  to  be  no  more  than  the 
actual  cash  value  of  the  damages  sustained  by  said  claimant, 
and  that  they  believe  the  occurrence  of  the  fire  to  be  purely 
accidental    and  without  fraud,  and  that  they  are  wholly 
uninterested  in  said  claim."     The  plaintiff  proved  that  on 
the  night  of  the  22d  of  June,  1850,  a  fire  originated  in  a 
store  adjacent  to  that  occupied  by  him,  which  extended  to 
and  consumed  the  store  in  which  lie  did  business,  and  his 
stock  of  goods  therein  covered  by  the  policy,  which  exceeded 
fifteen  hundred  dollars  in  value ;  that  he  had  no  invoice 
book  or  inventory  of  his  goods,  or  other  book  showing  or 
purporting  to  show  their  amount  or  character,  and  that  his 
bills  of  purchase  were  destroyed  by  the  fire,  and  that  his 
only  means  of  ascertaining  the  goods  he  lost  was  his  recollect 
tion  and  that  of  witnesses.    He  further  proved  that  on  the 
first  of  July,  1850,  the  secretary  of  the  company  received 
by  mail,  from  Mr.  Bull,  the  attorney  of  the  plaintiff,  proofs 
of  plaintiff's  loss,  Consisting  of  the  affidavits  of  the  plaintiff 
and  of  McCarty,  a  clerk  in  his  employ  prior  to  and  at  the 
time  of  the  fire,  and  of  a  third  person  by  the  name  of  Lillie, 
accompanied  by  the  certificate  of  a  justice  of  the  peace  who 
resided  at  Troy,  that  the  clerk  and  Lillie  were  men  of 
integrity.     The  secretary,  on  the  same  day,  wrote  Mr.  Bull, 
merely  acknowledging  the  receipt  of  the  proofs,  and  say- 
ing they  would  be  presented  to  the  board  of  directors 
for  their  action  thereon.    Th6  affidavit  of  the  plaintiff,  after 
stating  the  insurance  of  his  stock  of  goods  mentioned  in 
the  policy,  situate  as  therein  described,  and  how  and  when 
the  fire  originated,  proceeded  as  follows ;  *^  that  the  fire  in 
said  bliiiding  spread  with  such  rapidity  that  the  entire  block 
of  buildings  was  consumed  and  with  it  the  entire '  amount 
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of  property  contained  in  said  store,  and  partly  covered  by 
said  policy  of  insurance  in  said  Dividend  Mutual  Insurance 
Company,  together  with  all  his  papers,  inventories  and 
books,  except  a  small  daily  blotter  or  day  sales  book ;  that 
the  said  property  was  not  covered  by  any  other  insurance 
thereon  in  any  other  company ;  and  he,  this  deponent,  was 
the  bona  fide  owner  of  the  said  goods,  wares  and  merchandise 
covered  by  the  said  policy  of  insurance,  and  thait  no  alteration 
had  been  made,  or  occupation  carried  on  in  said  store,  which 
increased  the  hazard  of  said  property  since  said  insurance 
was  effected.  And  this  deponent  further  says,  that  the  total 
amount  of  property  destroyed  by  said  fire,  owned  by  hun 
and  in  said  store  occupied  by  him,  was  at  least  two  thousand 
dollars,  and  this  deponent  believes  much  more ;  but  from  the 
destruction  of  his  books,  papers,  bills  of  purchase  and 
inventories,  he  is  unable  particularly  to  set  forth  the  same." 

The  affidavit  of  the  clerk  stated  that  he  was  in  the 
employ  of  the  plaintiff  when  the  fire  occurred,  and  described 
its  origin  so  far  as  he  knew ;  that  from  the  destruction  of 
the  bills  of  purchase,  inventories  and  books  of  the  plaintiff, 
he  was  unable  to  give  the  particulars  of  the  loss  of  the 
goods,  but  that  from  his  general  knowledge  of  the  articles 
in  the  store  when  the  fire  occurred,  he  believed  and  had  no 
doubt  that  the  fair  cash  value  thereof  exceeded  two  thousand 
dollars ;  and  that  he  had  no  interest  in  the  plaintiff's  claim 
for  loss,  and  believed  the  fire  was  without  fraud,  and 
accidental.  The  affidavit  by  Lillie  was  to  the  same  effect 
as  that  of  the  clerk,  he  deriving  his  information  and  forming 
his  opinion  as  to  the  value  of  the  goods  fi-om  being  fre- 
quently in  the  store  and  observing  the  articles  and  quantity. 

The  secretary  of  the  defendants  testified  that  on  the  7th 
or  8th  of  August,  1850,  he  received  from  Mr.  Bull  as  attorney 
for  the  plaintiff  a  letter,  which  he  produced  and  which  was 
read  in  evidence.  It  stated  that  inclosed  therewith  wero 
the  additional  proofs  of  loss  required  by  the  company,  and 
that  the  plaintiff,  and  his  assistants  had  been  several  days 
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engaged  in  making  the  same,  and  requested  information  of 
the  action  of  the  company  on  the  claim.  The  additional 
proofs  received  by  the  secretary  with  this  letter  were  pro- 
duced by  him,  and  consisted  of  what  purported  to  be  a 
detailed  inventory  of  the  merchandise  of  the  plaintiff  destrojred 
by  the  fire,  with  the  value  of  each  article.  The  aggregate 
amount  in  value,  as  stated  in  the  inventory,  was  $2870. 
Attached  to  the  inventory  was  an  affidavit,  made  by  the 
plaintiff  on  the  7th  of  August,  in  which  he  stated  that  he 
had  used  his  best  exertions  to  ascertain  the  quantity  of 
merchandise  contained  in  the  store  at  the  time  of  the  fire, 
and  that  he  and  McCarty  his  clerk,  and  one  McMahon  an 
assistant,  had  investigated  with  care  and  their  best  recollec- 
tion the  kind,  number  and  quantity  of  merchandise  of  the 
plaintiff  contained  in  the  store  and  destroyed  by  the  fire,  and 
that  he  believed  that  the  inventory  contained  the  amount 
of  loss  very  nearly,  but  that  it  actually  exceeded  the  amount 
therein  stated.  Affidavits  by  McCarty  and  McMahon  were 
also  annexed,  in  which  they  respectively  stated  that  they 
were  in  the  employ  of  the  plaintiff  and  well  acquainted  with 
the  stock  of  merchandise  at  the  time  of  the  fire ;  that  they 
assisted  in  making  the  inventory,  had  heard  the  affidavit  of 
the  plaintiff  annexed  thereto  read,  and  believed  it  to  be  true. 
It  appeared  that  the  additional  proofs  were  submitted  to  the 
board  of  directors  of  the  company.  On  the  5th  of  September, 
1850,  the  defendants  by  their  attorney  wrote  Mr.  Bull,  the 
plaintiff^s  attorney,  sajdng  that  the  company  had  ascertained 
the  facts  in  relation  to  the  plaintiff's  loss,  and  had  come  to 
the  conclusion  that  they  were  not  legally  liable  to  pay  him 
his  insurance,  but  offering  to  pay  him  $500  in  full  of  his 
claim  to  save  litigation,  and  stating  that  if  this  was  not 
accepted  they  would  avail  themselves  of  any  legal  defence 
they  could  make.  The  foregoing  was  the  substance  of  all 
the  evidence  given.  At  the  close  of  the  evidence,  the 
counsel  for  the  defendants  moved  that  the  plaintiff  be  non- 
suited on  the  grounds :  (1.)  That  the  plaintiff  had  not  proved 
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contained  covenants  of  seizin  and  warranty  on  the  part  of 
the  grantor  in  the  usual  form,  and  also  a  covenant  that  the 
premises  were  free  from  incumbrances^  excepting  the 
mortgage  above  mentioned.  In  July,  1851,  C.  W.  Trotter, 
by  an  instrument  under  seal,  sold,  assigned  and  transferred 
to  Jonathan  Trotter  the  written  contract  between  him  and 
Hughes,  and  all  the  right,  claim  and  demand  which  he, 
C.  W.  Trotter,  had  against  Hughes  upon  or  arising  out  of 
the  contract,  or  for  the  sum  of  $1400  therein  mentioned. 

In  August,  1851,  Jonathan  Trotter  commenced  this  suit 
in  the  city  court  of  Brooklyn  against  Hughes  and  wife,  and 
Mrs.  Stryker,  the  mortgagee,  alleging  in  his  complaint  the 
facts  above  stated,  and  also  that  Hughes  had  never  paid  the 
mortgage  to  Mrs.  Stryker ;  that  the  whole  amount  thereof, 
deducting  a  small  sum  received  by  her  for  damages  to  the 
mortgaged  premises  by  the  opening  of  a  street,  was  due, 
and  that  Hughes  had  not  paid  to  C.  W.  Trotter,  or  the 
plaintiff,  the  S1400  mentioned  in  the  contract  as  the  purchase 
price  of  the  premises,  and  praying  that  Hughes  be  adjudged 
to  pay  to  the  plaintiff  the  sum  of  $1400,  with  interest  thereon 
from  the  30th  of  July,  1845,  or  that  he  pay  and  satisfy  the 
mortgage  executed  by  the  plaintiff  to  Mrs.  Stryker,  or  that 
the  premises  described  in  the  mortgage,  which  were  conveyed 
by  C.  W.  Trotter  to  Hughes,  be  sold,  under  the  direction 
of  the  court,  to  satisfy  the  amount  due  on  the  mortgage, 
and  that  Hughes  be  adjudged  to  pay  any  deficiency  which 
might  exist. 

Hughes  alone  answered  the  complaint,  and  alleged  and 
insisted  that  by  the  contract  the  premises  were  to  be  con- 
veyed to  him  for  a  nominal  consideration,  subject  to  the 
mortgage,  without  any  agreement  on  his  part  to  pay  therefor 
the  amount  due  on  the  mortgage,  or  any  sum  whatever ; 
that  he  fully  performed  the  contract  on  his  part  by  accepting 
the  deed  of  the  premises,  subject  to  the  lien  of  the  mortgage ; 
that  the  premises  were  not  conveyed  to  him  by  the  deed, 
subject  to  the  payment  by  him  of  the  amount  secured  by  the 
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mortgage ;  and  that  he  did  not  in  any  way  agree  or  become 
liable  to  pay  the  amount  due  on  the  mortgage,  or  any  sum 
except  the  one  dollar  named  as  the  consideration  in  the  deed. 
He  further  insisted  that  the  plaintiff  did  not  by  his  complaint 
state  facts  entitling  him  to  the  relief  demanded. 

On  the  trial  of  the  cause  before  Judge  Greenwood  in  the 
city  court  of  Brooklyn,  the  facts  above  mentioned  appeared. 
It  was  not  proved  upon  what  consideration  or  by  what  kind 
of  conveyance  the  title  to  the  premises  passed  from  Jonathan 
Trotter  to  C.  W.  Trotter,  or  that  the  latter  assumed  or 
agreed  with  any  one  to  pay  the  amount  due  upon  the  mort- 
gage, or  any  part  thereof.  Judgment  was  rendered  by  the 
city  court  of  Brooklyn  dismissing  the  complamt,  with  costs. 
On  an  appeal,  the  supreme  court  sitting  in  the  2d  district 
reversed  this  judgment,  and  gave  judgment  that  Hughes  pay 
to  Mrs.  Stryker  the  amount  due  on  the  mortgage,  and  in 
default  of  his  so  doing,  that  the  premises  be  sold  and  the 
proceeds  applied  to  the  payment  of  such  amount,  and  that 
Hughes  pay  the  deficiency,  if  any  should  exist.  From  the 
judgment  of  the  supreme  court  Hughes  appealed  to  this 
court. 

James  CampbeUj  for  the  appellant. 

T.  H.  Rodmanj  for  the  responden 

Denio,  J.  If  Mrs.  Stryker,  the  mortgagee,  had  been  the 
plaintiff,  and  had  sought  to  enforce  against  the  defendant 
Hughes  the  liability  which  is  insisted  upon  by  the  present 
plaintiff,  the  case  of  King  v.  Whitely  (10  Paige^  465)  would 
have  been  precisely  in  point  to  show  that  she  could  not 
prevail.  If  there  is  any  distinction  between  the  cases,  the 
one  cited  is  stronger  for  the  pretensions  of  the  mortgage  2 
than  the  one  under  review.  There  the  party  seized  of  the 
equity  of  redemption  had  conveyed  the  mortgaged  preniises 
to  the  defendants,  subject  to  the  mortgages  thereon,  and  the 
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E.  H.  Rosckransy  for  the  appellants. 

The  referee  erred  in  denying  the  motion  for  a  nonsuit  and 
in  reporting  in  favor  of  the  plaintiff. .  1.  Furnishing  notice 
and  proof  of  loss  in  conformity  to  the  policy  and  by-laws, 
and  conditions  annexed,  was  a  condition  precedent  to 
plaintiff's  recovery.  (3  Dcnio,  73.)  2.  The  parties  were 
at  liberty  to  make  such  contract  as  they  saw  fit  to  make, 
and  neither  referee  nor  court  has  the  right  to  alter  the 
contract  as  made.  (2  Barb.  S.  C.  Rep.j  270.)  3.  Inevitable 
accident  or  loss  of  papers  did  not  excuse  plaintiff  from  the 
performance  of  the  condition  precedent.  {Chit,  on  Conc^ 
ed.  1844,  734,  5 ;  19  Wend.j  501,  and  cases  cited ;  3  JC/Z, 
670, 1.)  4.  Excuse  for  non-performance  does  not  sustain 
an  averment  of  performance.  (7  *Barb.  i?.,  169.)  5.  The 
first  proofs  furnished  were  defective;  Ist.  In  not  stating 
•the  extent  of  loss  on  property  covered  by  the  policy.  They 
expressly  stated  that  the  property  destroyed  by  the  fire 
was  only  partly  covered  by  the  policy.  2d.  In  not  con- 
taining an  inventory  of  loss,  item  by  item.  6.  The  first 
proofs  were  objected  to  for  these  defects.  7.  The  addi- 
tional proofs  required  were  not  furnished  by  the  plaintiff 
within  the  time  required  by  the  policy.  The  fire  occurred 
22d  June,  1850;  the  additional  proofs  were  famished 
7th  or  8th  August.  8.  The  time  for  furnishing  proofs 
having  elapsed  when  the  second  proofs  were  furnished, 
the  silence  of  the  defendants  or  the  letter  of  their  attorney 
of  a  subsequent  date  could  neither  operate  as  a  waiver, 
or  estoppel  in  pais^  of  their  right  to  insist  upon  the  lapse 
of  time  as  a  defence.  9.  The  action  was  prematurely 
brought.  Three  months  had  not  elapsed  from  the  time 
due  notice  of  loss  and  proof  had  been  furnished. 

N.  Hill,  Jr.,  for  respondent. 

I.  The  plaintiff  was  not  bound  to  furnish  the  defendants 
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within  thirty  days,  &c.,  with  a  specification  of  eaoh  item  of 
the  property,  but  only  with  a  particular  account.  This 
clause  of  a  policy  is  always  construed  with  great  liberality 
in  favor  of  the  insured,  and  not  so  as  to  require  what  is 
impractical  or  absurd.  {McLaughlin  v.  Wa^h.  Ins.  Co.,,  23 
Wend,  it,  525 ;  Norton  v.  Reus,  if  S.  Ins.  Co.j  7  Cowen^s  jR., 
645;  Lawrence  v.  Ocean^  8fc.<,  11  Johns.  U.,  241,  259,  260; 
Barker  v.  Fhxxnix  Ins.  Co.^  8  Johns.  JR.,  317,  3l8  ;  Catlin  v. 
Spr.  F.  Ins.  Co.j  1  Sumn.  it.,  434 :  See  Chitty  on  Contr.^  75, 
Gth  Am.  cd.,  1848.) 

n.  But  if  the  preliminary  proofs  were  not  sufficiently 
minute,  the  provision  requiring  them  was  for  the  benefit 
of  the  defendants,  and  they  might  and  did,  by  omitting 
to  object,  waive  all  right  to  insist  on  the  defect.  1.  They 
received  the  proofs  first  furnished  without  objection, 
and  never  apprised  the  plaintiff  that  they  desired  more 
minute  information.  {Clark  v.  N.  E.  I.  Co.^  6  Cmh.  it.,  345, 
6;  ^tna  Ins.  Co.  v.  Tyler,  61  Wend,  it.,  401,  2;  Bodle 
V.  Chen.  M.  I.  Co.j  2  Comst.  R.j  53,  57,  8 ;  3  Sandf.  Sup.  Ct. 
R.,  26,  42,  per  Sandfard,  J. ;  6  Uarr.  i[  Johns.,  408,  4l0, 
412 ;  O'Niel  v.  B.  F.  I.  Co.,  3  Comst.  R.,  128,  9  ;  Underhill 
V.  A.  I.  Co.,  6  Cash.  R.,  '445.)  2.  If  they  had  wished  an 
inventory  within  the  thirty  days,  they  should  have  said  so 
expressly,  but  this  they  never  called  for.  {Bodle  v.  Chai. 
M.  L  Co.,  2  Comst.  R..  57,  8 ;  Clark  v.  N.  E.  Ins.  Co.,  6 
Cush.  R.,  345,  6 ;  O'Niel  v.  B.  F.  I.  Co.,  3  Comst.  R.,  128  ; 
and  see  cases  under  preceding  subdivision.)  3.  The  call*  for 
further  proofs  gave  no  notice  that  more  minute  information 
was  wanted,  nor  did  it  amount  to  a  rejection  of  the  former 
ones  on  that  ground.  {Bodle  v*  Chen.  M.  I.  Co.,  2  Com&t., 
58 ;  Clark  v.  JV.  E.  I.  Co.,  6  Cash.  R.,  345 ;  jEtna  Ins.  Co. 
f.  Tyler,  61  Wend.  R.,  401,  2.)  4.  Besides,  it  is  not  shown 
that  the  call  was  made  known  during  the  thirty  days,  so 
as  to  enable  the  plaintiff  to  comply  within  that  time. 
{Bodle  V.  C/um.  M.  I.  Co.,  2  Comst.,  58 ;  Clark  v.  N.  E.  L 
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Co.,  6  Cush.  -R.,   345 ;  JEUrui  Ip^.    Co.   v.    Tyler,  16  TVend^ 
401,  2.) 

in.  The  further  proofs  delivered  on  the  7th  of  AuguBt» 
1850,  were  intended  to  and  did  supply  the  defects,  if  any, 
in  the  former  ones,  and  the  objection  that  they  were  not 
furnished  in  time  is  unavailable*  1.  If  they  were  called  for 
during  the  thirty  days,  which  is  not  proved,  there  is  nothing 
to  show  that  they  were  not  furnished  at  the  day  appointed  by 
the  call.  2.  The  act  of  receiving  them  without  objection, 
after  the  thirty  days,  and  the  letter  of  the  attorney,  are 
evidence  that  this  defect  was  waived,  and  so  the  referee  has 
found.  {Clark  v.  N.  E.  I.  Co.,  6  Ctish.,  345 ;  6  Hair.  ^ 
Johns.,  408,  410,  412,  413.) 

IV.  The  defendants  have  never  objected  to  the  preliminary 
proofs  first  received  on  the  specific  grounds  now  taken. 
Even  if  they  refused  to  pay  for  this  reason,  the  fact  was 
studiously  concealed  until  the  action  was  commenced.  Their 
conduct  would  operate  as  a  fraud  on  the  plaintiff  if  the 
defence  is  upheld.  {Clark  v.  N.  E.  I.  Co.,  6  Ciish.  R.,  345 ; 
6  Harr.  ^  Johns.,  408,  410,  412 ;  O'Niel  v.  B.  F.  L  Co.,  3 
Comst.  R.,  128,  9.) 

y.  Besides,  these  proo&  were 'not  objected  to,  even  at 
the  trial,  on  any  specific  ground,  nor  in  time,  so  as  to  enable 
the  plaintiff  to  obviate  the  alleged  defect  by  showing  an 
express  waiver.  {Bodle  v.  Chen.,  ijt.,  2  Comst.  R.,  57,  8 ; 
Trustees,  ^.,  v.  Cagger,  6  Barb.  R.,  581,  2 ;  Lansing  v. 
WiswaU,  5  Denio^s  R.,  218.)  The  defendants  did  not  object 
at  the  trial  that  a  waiver  could  not  be  insisted  on  under  the 
pleadings;  and  if  they  had,  the  objection  was  untenable. 
{Taunton  Bank  v.  Richardson,  5  Pick.,4ZG  ;  Norton y.  Lewis, 
2  Conn.  R.,  478  ;  Williams  v.  Mathews,  3  CotvenU  R.,  252.) 

W.  F.  Allen,  J.  The  objection  that  the  suit  was  brought 
before  the  expiration  of  three  months  from  the  time  when 
the  corrected  and  more  particular  statement  of  the  loss  was 
furnished,  and  v^ras  therefore  premature,  was  not  taken  upon 
the  trial  and  consequently  it  cannot  be  made  here.  That  time 
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was  for  the  benefit  of  the  defendants  and  may  have  been 
waived  by  them,  and  this  objection  might  have  been  obvi- 
ated by  evidence  of  such  waivei*,  or  some  other  evidence, 
had  it  been  taken  at  the  proper  time.  Objections  of  this 
character  are  considered  waived  unless  taken  upon  the  trial, 
where  the  adverse  party  may  by  evidence  shape  his  case  to 
meet  and  answer  them,  if  such  evidence  is  within  his  reach. 

The  points  made  by  the  defendants,  upon  the  motion  for 
a  nonsuit,  were  in  substance  renewed  and  urged  upon  the 
final  submission  of  the  cause,  and  form  the  ground-work  of 
the  exceptions  to  the  decisions  and  report  of  the  referee,  and 
although  stated  in  the  form  of  several  distinct  propositions, 
resolve  themselves  into  two  questions :  first,  as  to  the  suffi- 
ciency of  the  notice  and  proof  of  loss  as  a  compliance  with 
the  conditions  annexed  to  the  policy  and  the  by-laws  of  the 
company;  and  secondly,  if  not  a  substantial  compliance 
with  such  conditions  and  by-laws,  whether  the  defendants 
had  consented  to  receive  and  conrnder  them  as  sufficient  and 
thereby  waived  a  more  literal  performance  on  the  part  of 
the  plaintiffi 

The  plaintiff,  as  a  condition  precedent  to  his  right  to 

I 

recover  \^,  by  the  by-laws  of  the  company,  bound  to  give 
notice  forthwith  of  his  loss,  and  within  thirty  days  deliver 
in  a  particular  account  of  such  loss  or  damage,  signed  with 
his  own  hand  and  verified  by  his  oath  or  affirmation,  and 
also,  if  required,  by  his  books  of  account  and  other  proper 
vouchers ;  and  by  the  conditions  annexed  to  the  policy,  he 
was  bound  to  furnish  an  inventory  of  all  property  destroyed 
or  damaged,  giving  the  value  in  cash  of  the  damage  sustained 
to  each  item — whether  a  building  or  other  property — 
verified  by  his  affidavit.  The  conditions  are  reasonable, 
and  for  the  benefit  of  the  insurers,  to  enable  them  to  decide 
upon  iheir  rights  and  the  extent  of  their  liability  before 
they  are  called  upon  to  pay ;  and  no  liability  attaches  until 
they  have  been  complied  with  by  the  insured.  {Mann  v« 
Harvey,  8  Exch.  Rep.,  819.) 
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What  shall  be  considered  a  performance,  so  as  to  entitle 
a  party  to  insist  upon  pa3rnient  of  a  loss  within  the  policy, 
depends  upon  the  true  construction  of  the  contract  of  the 
parties.  A  strict  interpretation  of  the  language  employed 
would  not  unfrequently  prevent  a  recovery  against  the 
company,  as  no  exceptions  are  made  to  the  requirement  tc 
furnish  the  inventory  and  to  produce  the  books  of  account 
and  other  vouchers.  The  inventory  required  is  one  strictly 
accurate,  not  approximating  to  accuracy,  and  made  according 
to  the  best  knowledge  the  party  may  have.  Such  a  state- 
ment, although  made  out  with  all  care  and  honesty,  and 
really  affording  to  the  insurers  all  the  information  they 
could  reasonably  desire,  would  not  be  an  inventory  of  the 
property  destroyed  within  the  literal  meaning  of  the 
condition.  So  the  non-production  of  the  books  and  vouchers 
which  had  been  destroyed  by  the  very  fire  against  which 
the  party  had  sought  an  indemnity  would  effectually  defeat 
his  claim  under  his  policy.  Such  an  interpretation  would 
be  unreasonable,  and  cannot  be  supposed  to  have  been  in 
the  minds  of  the  contracting  parties  at  the  time  the 
insurance  was  effected. 

The  construction  of  these  conditions  should  be  reasonable, 
and  as  near  the  apparent  intent  of  the  parties  as  may  be 
consistent  with  the  terms  employed,  taking  into  consideration 
the  motives  that  led  to  their  insertion  in  the  contract  and 
the  object  intended  to  be  effected  by  them.  It  was  not 
practicable  for  the  parties  to  provide  for  every  case  which 
might  arise,  but  they  could  and  did  provide  in  general 
terms  for  ordinary  cases,  and  having  done  so,  extraordi- 
nary cases  and  exceptions  were  necessarily  left  to  be  decided 
upon  the  general  principles  which  they  prescribed  for  those 
most  likely  to  happen.  Ordinarily  the  books  of  the 
insured  might  be  preserved  and  capable  of  production  at 
the  call  of  the  insurer,  and  hence  their  production,  if  called 
for,  was  made  a  condition  precedent  to  the  liability  of  the 
underwriter.    This  clause  should  not,  however,  be  so  con- 
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Atnied  as  to  require  a  party  to  produce  books  which  he  bad 
not,  and  which,  without  fault  on  his  part,  he  could  not 
[Produce.  So,  if  all  means  of  making  an  accurate  inventory 
of  the  property  destroyed  were  lost,  the  condition  should 
be  80  construed  as  only  to  require  the  best  and  most  perfect 
statement  which  the  party  could  make.  This  class  of 
conditions,  annexed  to  and  making  a  part  of  contracts 
of  insurance,  has  always  been  liberally  construed  as 
requiring  only  good  faith  on  the  part  of  the  assured  and  the 
best  evidence  of  his  loss  which  he  could  give,  and  so  as  to 
secure  to  the  insurer  all  the  substantial  benefits  of  the 
conditions.  If  this  has  been  found  necessary,  in  former 
times,  in  order  to  give  effect  to  the  contract  of  insurance  as 
a  real  and  not  an  illusory  contract  of  indenmity ,  it  is  still  more 
necessary  now,  when,  vdth  the  multiplication  of  companies 
holding  themselves  out  as  insurance  companies  and  bidding 
for  risks,  legal  ingenuity  and  practical  experience  and  skill 
have  been  exerted  to  the  utmost  to  devise  terms  and  condi- 
tions and  new  and  unheard-of  provisions  by  which  the 
nominal  underwriters  may  guard  against  a  legal  liability  in 
case  of  a  loss  of  the  propertv  insured  by  the  perils  proposed 
to  be  insured  against. 

The  only  safety  for  the  insured  is  to  apply  the  same  rules  of 
constriction  to  the  new  terms  and  conditions  which  have  been 
by  the  courts  applied  to  the  same  contract  heretofore,  and  to 
give  them  that  reasonable  construction  which  good  faith  and 
good  sense  require.  In  Norton  v.  Rensselaer  if  Saratoga  Com' 
pany  (7  Cow.^  649),  Savage,  Ch.  J.,  says ; "  The  clause  requiring 
proof  of  marine  losses  has  been  construed  with  considerable 
liberality.  The  courts  have  looked  to  the  circumstances, 
and  required  no  more  information  of  the  party  than  what 
appeared  to  be  within  his  control ;"  and  the  same  liberal 
construction  was  in  that  case  extended  to  a  fire  policy. 
Thompson,  J.,  in  Lamere  v.  The  Ocean  Insurance  Company 
(11  J.  Z2.,  260),  says :  '"  This  clause  has  always  been  liberally 
expounded,  and  is  construed  to  require  only  the  best  evidence 
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of  the  fact  which  the  party  posseases  at  the  time."  Such 
has  been  the  uniform  construction  put  upon  it  by  the 
courts.  {See  also  2  J.  jR.,  136 ;  8  i<Z.,  317 ;  McLaughlin  v» 
The  Washington  County  MtUual  Ins.  Co.y  23  W.  R.y  525.) 

The  "particular  account  of  the  loss  or  damage,"  and  the 
'*  inventory  of  all  property  destroyed  or  damaged,  giving  the 
value  in  cash  of  the  damage  sustained  to  each  item,"  require 
the  party  only  to  furnish  a  statement  as  particular  and  full 
as  he  can  under  the  circumstances  make.  The  books  and 
papers  of  the  plaintijOT  having  been  destroyed  by  the  same 
fire  which  consumed  the  merchandise  insured,  he  is  thus 
deprived  of  the  only  means  by  which  he  could  comply 
literally  with  the  conditions  of  the  policy,  and  a  less 
particular  statement  is  sufficient  and  all  that  is  called  for 
within  the  fair  meaning  and  intent  of  the  parties  as  expressed 
in  the  contract  by  the  conditions.  Notwithstanding  the 
difference  in  the  wording,  the  conditions  are  the  same  in  sub- 
stance as  in  Norton  v.  The  Rensselaer  and  Saratoga  Insurance 
Co.,  in  which  the  party  was  required  "to  deliver  in  as 
particular  an  account  of  the  loss  and  damage  as  ihe  nature 
of  the  case  would  admit,  fibc."  The  qualification  of  the 
requirement  did  in  no  respect  vary  its  legal  effect,  as  was 
held  in  McLaughlin  v.  The  Washington  Co.  Mutual  Insuraiice 
Co.,  in  which  it  was  required  that  the  insured  should 
deliver  "a  particular  account  of  such  loss  or  damage,"  the 
court  deciding  that  no  more  was  required  in  this  case  than 
the  former,  and  holding  a  general  statement  of  the  loss, 
and  even  as  general  as  that  first  furnished  by  the  plaintiff 
in  the  case  at  bar,  sufficient ;  that  a  "particular  account" 
only  meant  as  particular  an  account  as  the  nature  of  the  case 
would  admit.  In  the  case  first  cited,  a  statement  in  form 
very  like  that  furnished  in  the  case  before  us,  and  no  more 
particular,  was  held  sufficient  under  the  liberal  construction 
of  this  clause  in  the  policy,  and  as  particular  as  the  nature 
of  the  case  would  admit ;  and  this  qualification  must  neces« 
sarily  be  engrafted  upon  each  policy  to  avoid  injustice  and 
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give  effect  to  the  contract.  Although  in  Norton's  cose  (7 
CW.,  645),  the  plaintiff  had,  in  pursuance  of  a  call  from 
the  defendants,  furnished,  as  did  the  plaintiff  in  this  case,  a 
more  particular  statement,  within  less  than  sixty  days  before 
the  commencement  of  the  action,  the  court,  in  their  judgment, 
lay  no  stress  on  and  do  not  even  allude  to  the  second  state- 
ment ;  but  hold  tlie  first  sufficient  in  law  under  the  circum- 
stances, and  that  when  all  the  papers  furnishing  details  were 
consumed  with  the  goods,  a  statement  of  the  gross  amount 
lost  with  the  circumstances  of  the  loss  was  sufficient. 

The  condition  in  Mwon  v.  Henry  (8  Exch.  Rep.y  819)  was 
indeed  more  like  the  one  before  us.  The  party  was  required 
to  deliver  accounts  exhibiting  the  full  particulars  and  amount 
of  the  loss  sustained,  estimated  with  reference  to  the  state 
in  which  the  property  destroyed  or  damaged  was  immediately 
before  the  fire  happened.^'  Pollock,  C.  B.,  interrupting 
cowDLBel  arguendo^  said:  ^'The  term  ' full  particulars,' must 
mean  the  best  particulars  the  assured  can  reasonably  give ;" 
and  in  pronouncing  the  decision  of  the  court,  .the  same 
judge,  speaking  of  the  claim  of  the  counsel  of  the  under- 
writer for  a  strict  construction  of  the  policy,  says :  "  but  the 
condition  is  not  to  be  construed  with  such  strictnei:^.  Its 
meaning  is,  that  the  assured  will,  within  a  convenicit  time 
after  the  loss,  produce  to  the  company  something  which 
will  enable  them  to  form  a  judgment  as  to  whethvr  or  no 
he  has  sustained  a  loss."  The  other  barons  coincfied  with 
him. 

The  plaintiff,  in  his  first  statement  of  loss,  sayn  that  the 
entire  amount  of  property  contained  in  his  store  and  partly 
covered  by  said  insurance,  that  is,  insured  to  a  part  of  its 
value,  together  vrith  his  books  and  papers,  was  destroyed 
by  fire ;  that  the  total  amount  of  property  in  said  ftore, 
owned  by  him  and  destroyed,  was  at  least  two  thousand 
dollars,  and,  as  he  believed,  much  more,  but  fi*02>  the 
destruction  of  his  books,  papers,  bills  of  purchase  and 
inventories  he  v^ras  unable  particularly  to  set  forth  the 
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same.  The  fact  that  he  afterwards  attempted,  at  the  request 
of  the  company,  to  make  a  more  particular  statement 
from  recollection  and  estimate,  as  did  Norton  in  the  case  in 
7  Caweiiy  does  not  tend  to  invalidate  the  truth  of  the  state- 
ment ;  and  in  the  absence  of  fraud  or  of  evidence  tending  to 
impeach  its  accuracy,  the  proof  was  a  substantial  compli- 
ance with  the  conditions  of  insurance  and  the  by-laws  of 
the  company,  and  sufficient  to  entitle  the  plaintiff  to 
recover. 

The  conclusion  to  which  I  have  come  upon  the  question 
considered,  renders  it  unnecessary  to  examine  the  other 
question,  which  is  of  less  general  interest,  to  wit,  whether 
the  defendants  did  not,  by  receiving  and  acting  upon  the 
proofs  furnished,  without  objections,  assent  to  their  sufficiency 
and  waive  •  any  formal  objection  which  might  have  been 
taken  to  them.  But  upon  this  ground  I  think  there  is 
sufficient  evidence  in  the  case  to  warrant  the  decision  and 
uphold  the  judgment  in  the  court  below. 

On  the  1st  of  July,  1850,  and  about  seven  days  after  the  fire, 
the  plaintiff  furnished  the  defendants  with  notice  and  proof 
of  the  loss,  which  he  supposed  to  be  in  accordance  with  the 
requirements  of  the  policy ;  and  on  the  7th  of  August  he 
transmitted  a  further  account,  which  had  been  made  up  as 
soon  as  could  be  done  after  receiving  the  request  of  the 
company,  and  the  making  of  which  had  occupied  several 
days.  There  is  no  evidence  of  the  time  when  this  request 
was  made,  what  the  objection  was,  or  whether  it  was 
anything  more  than  a  bare  request  for  further  information 
without  taking  a  distinct  objection.  The  defendants  did 
not,  after  that,  make  any  allusion  to  the  proof  of  loss  or 
the  accounts  furnished,  but  on  the  5th  of  September 
informed  the  plaintiff  by  letter  that  they  had  come  to  the 
conclusion  that  they  were  not  legally  liable  to  pay  the 
insurance.  Had  they  intended  to  rest  their  objection  upon 
a  defect  in  the  proofs,  they  should  have  so  said,  and  in  a 
reasonable  time  after  they  were  furnished,  that  the  defects 
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might'  have  been  remedied.  The  defendants  could  not, 
after  the  receipt  of  the  proofs,  retain  them  in  their  hands 
until  the  lapse  of  the  thirty  days  allowed  the  plaintiff  to 
furnish  them,  and  then  make  objections  and  preclude  the 
plaintiff  from  supplying  omissions  and  covering  the  defects. 
Had  the  defendants  promptly  objected  to  the  second  state-  ' 
ment  and  pointed  out  its  defects,  if  any  there  were,  there 
was,  so  far  as  the  evidence  discloses,  ample  time  for  the 
plaintiff  to  make  out  new  proofs  within  the  thirty  days 
allowed  him,  not  counting  the  time  during  which  the 
defendants  retained  his  papers  without  objecting  to  their 
sufficiency.  But  aside  from  this,  the  defendants  clearly 
intimated  to  the  plaintiff  that  their  objection  to  their 
liability  was  upon  the  merits,  and  not  a  technical  objection 
to  the  proof  of  loss,  and  such  objection  was  an  admission 
that  the  proofs  were  sufficient,  and  estops  the  defendant 
from  alleging  the  contrary  pow,  and  to  this  effect  are  all 
the  decisions.  ( Taylor  v.  The  Merchants^  Fire  Ins.  Co.y  9 
How.  U.  S.  Rep.,  390  ;*  O'Niel  v.  The  Bt^alo  Fire  Ins.  Co., 
3  Comst.,  122  ;  ^tna  Fire  Ins.  Co.  v.  Tyler,  16  W.  R.,  385 ; 
Bodle  V.  Chenango  Mutual  Ins.  Co.,  2  ComsU,  53 ;  Child  v. 
Sun  Mutual  Ins.  Co.,  3  Sandf.  S.  C.  R.,  26 ;  6  Cushing  Rep., 
242 ;  id.,  440. 

The  judgment  of  the  supreme  court  must  be  affirmed, 
with  costs. 

Gaudiner,  C.  J.  Among  the  multitude  of  provisions  in 
and  connected  with  the  policy  in  this  case,  and  by  which 
the  insurance  company  have  attempted  to  shield  themselves 
from  liability,  I  do  not  perceive  any  one  which  precludes 
them  from  waiving  a  condition  adopted  for  their  own  pro- 
tection. Preliminary  proofs  were  furnished  by  the  insured 
within  the  thirty  days  specified  in  the  conditions,  shovt^ing 
the  gross  amount  of  the  goods  destroyed,  but  not  with  the 
particr'larity  required  by  the  contract.  As  an  excuse  for  the 
omissj  jn,  he  swore  to  the  destruction  of  his  "books,  paperi, 
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bills  of  purchiase  and  inventories,"  which  disabled  him  from 
a  strict  compliance  with  the  conditions.  These  proo&  were 
received  by  the  corporation,  examined  by  the  directors,  who 
subsequently,  but  whether  vnthin  the  thirty  days,  or  other- 
wise, is  not  expressly  proved,  required  additional  proofs, 
which,  on  the  7th  of  August  following,  were  furnished,  and 
received  without  objection.  In  the  letter  inclosing  them 
the  attorney  wrote :  "  Inclosed  you  will  receive  the  additionr 
al  proof  required  by  you.  The  applicant  for  damages,  with 
his  assistants,  have  been  engaged  for  several  days  in  making 
them,"  and  concludes:  "please  give  me  the  information 
expected  by  the  applicant  of  the  action  of  the  company 
upon  his  claim."  On  the  fifth  of  September,  the  attorney 
of  the  company  wrote  to  the  plaintiff's  attorney  that  "  the 
company  have  ascertained  the  facts  in  relation  to  the  loss 
of  Mr.  Bumstead,  in  June  last,  and  have  come  to  the 
conclusion  that  they  are  not  legally  liable  to  pay  him  his 
insurance."  He  then  concludes  with  an  offer  of  $500,  rather 
than  have  any  litigation  at  this  early  stage  of  their  business. 
From  this  evidence,  the  referee  has  found  a«  a  fact,  that  the 
inventory  and  account  of  the  loss  and  damage,  furnished  on 
the  7th  of  August,  was  "in  full  compliance  vnth  the 
requirements  of  the  defendants."  This  decision  of  the  referee 
establishes  that  the  request  for  additional  proofs  was  made 
after  the  expiration  of  the  thirty  days  prescribed  in  the 
policy,  because  they  were  furnished  on  the  seventh  of 
August,  and  were  a  full  compliance  with  the  demand  of  the 
company.  I  think  the  finding  is  sustained  by  the  evidence ; 
but  if  it  were  not  entirely  satisfactory,  there  was  evidence 
tending  to  prove  the  fact  upon  which  the  referee  was  called 
to  pass,  and  his  conclusion  is  not,  here,  the  subject  of 
review. 

Assuming  this  fact  as  established,  the  referee  was  correct 
in  the  legal  inference,  that  the  defects  in  the  original  proofs 
being  supplied  by  the  additional  proofs  furnished  in  com- 
pliance with  the  request  of  the  company,  and  received  and 
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retained  by  them  without  objection,  the  defendants  thereby 
**  waived  the  right  to  insist  upon  such  defects  and 
omissions."  The  plaintiff  had  insisted  upon  the  waiver  in 
his  replication,  and  no  objection  was  made  before  the  referee 
as  to  the  admissibility  of  the  evidence,  but  only  as  to  its 
effect.  In  6  Cusking  (343),  the  plaintiff's  application  provided 
that  he  should  b»^ound  by  the  act  of  incorporation,  which 
declared  that  the  insured  should,  within  thirty  days  after  the 
loss,  give  notice  in  writing.  The  only  notice  given  was  by 
letter  of  the  agent  of  the  company,  not  purporting  to  be 
upon  the  request  of  the  insured.  It  was  held  that,  as  the 
defendants  were  in  fact  notified,  and  their  president  had 
visited  the  ruins,  and  as  no  objection  was  taken  to  the  form 
of  the  notice,  and  they  did  not  put  their  refusal  upon  that 
ground,  but  declined  paying  altogether,  they  had  waived 
further  notice*  The  same  doctrine  was  affirmed  in  Under- 
hill  V.  Agawam  M.  L  Co.  (6  Cushingf  445),  and  in  16  Wend.* 
385,  401,  and  in  23  Wend.^  525,  627. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

All  the  judges  were  in  favor  of  affirmance  on  both  the 
grounds  discussed  in  the  foregoing  opinions. 


Judgment  affirmed. 


Habmony  against  Bixgham  and  others. 

Where  a  partj  is  prevented  by  the  act  of  God  f^om  discharging  a  daty  created 
by  the  law,  he  is  excused.    Per  Edwards,  J. 

Bat  where  ho  engages  unconditionally  by  express  contract  to  do  an  act,  per- 
formance is  not  excused  by  inevitable  accident,  or  other  unforeseen 
contingency  not  within  his  control. 

Accordingly,  where  a  party  agreed  to  transport  merchandise  from  New- York 
and  deliver  it  at  Independence  in  Missouri  within  26  days,  which  he  failed  to 
aocompllsk  within  that  time ;  ffeldf  that  th^  fact  that  a  public  canal,  upon 
which  the  goods  were  intended  to  be  transported  a  part  of  the  distance,  was 
rendered  impassablo  by  an  unusual  freshet,  and  that  this  occasioned  th« 
detention,  was  not  a  legal  excuse  therefor. 
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Where  a  carrier,  having  in  his  possession  a  large  amount  of  valuahlo  merchan- 
dise, exacted  for  fVeight  more  than  was  dne  as  a  condition  of  its  delivery  to 
the  owner,  and  the  latter,  to  obtain  possession  of  the  property,  paid  the 
amount  wrongfully  demanded,  under  protest ;  Jldd^  that  it  was  not  a 
voluntary  payment  and  he  could  recover  it  back. 

Sundry  cases  as  to  voluntary  payments  discussed  and  commented  upon.  Per 
Edwards  and  Ruggles,  Js. 

Where  a  party  covenants  that  he  will  transport  and  deliver  goods  within  a 
specified  time,  and  also  that  he  will  deduct  a  sum  named  fix>m  the  freight 
for  each  day  they  are  delayed  beyond  the  time  specified  for  the  delivery,  tbo 
covenants  are  not  strictly  alternative. 

In  an  action  of  covenant  to  recover  damages  for  the  non-performance  of  an  act 
agreed  to  be  done  by  the  defendant,  a  plea,  that  if  theplaintifi*  was  damnified, 
it  was  by  his  own  wrong  and  by  and  through  his  own  act,  means  and  default, 
is  bad  on  demurrer. 

Action  of  covenant  commenced  in  the  superior  court  of 
the  city  of  New- York  in  1846.  The  declaration  was  upon 
a  sealed"  instrument  executed  by  the  parties,  and  dated  the 
25th  of  March,  1846,  by  which  the  defendants,  who  were 
•therein  described  as  Bingham's  Transportation  Line,  depot 
No.  276  Market-street,  Philadelphia,  covenanted  and  agreed 
with  the  plaintiff,  described  as  of  the  city  of  New- York,  to 
caiTy  and  transport  from  the  city  of  New- York  to  Inde- 
pendence in  Missouri,  and  there  safely  deliver  within  twenty- 
six  days  from  the  first  day  of  April  then  next,  any  and  all 
goods  which  said  plaintiff  might  send  by  said  Transportation 
Line  on  or  before  the  first  day  of  April  then  next,  at  the 
price  of  two  dollars  per  hundred  pounds  for  goods  in  boxes, 
and  one  dollar  and  eighty-seven  and  a  halfcents  per  hundred 
pounds  for  goods  in  bales ;  and  that,  in  case  of  failure  to 
deliver  the  goods  at  Independence  within  the  period  of 
twenty-six  days,  they  would  deduct  ten  cents  per  hundred 
pounds  from  the  freight  bill  for  every  day  the  goods  w^ere 
delayed  beyond  such  period  of  twenty-six  days.  In  and  by 
the  agreement  it  w^as  mutually  agreed  that,  in  case  any  of 
the  goods  should  be  lost  on  the  rivers  'between  Pittsburgh 
and  Independence,  the  plaintiff  should  pay  to  the  defendants 
fi-eight  on  such  goods  from  New- York  to  Pittsburgh,  at  the 
rate  of  one  floUiir  and  thirty-seven  and  a  half  cents  per  hmidred 
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pounds  for  those  in  boxes,  and  one  dollar  and  twelve  and  a 
half  cents  per  hundred  pounds  for  those  in  bales.  By  the 
agreement,  the  defendants  further  agreed  to  indemnify  the 
plaintiff  from  all  freight  or  expenses  for  the  transportation 
of  the  goods  from  Pittsburgh  to  Independence,  and  from 
loss  or  damage  by  any  delay  of  the  goods  by  reason  of  liens 
thereon  for  freight  or  expenses  accruing  between  the  two 
places  last  named ;  and  it  was  mutually  agreed  that  the 
plaintiff  was  to  pay  no  commissions  or  charges  on  the  goods 
exoept  the  prices  above  mentioned.  After  stating  the 
substance  of  the  agreement,  it  was  averred  in  the  declaration 
that  the  defendants,  at  the  time  of  its  execution  and  subse- 
quently, were  common  carriers ;  that,  before  and  on  the  first 
day  of  April  ensuing,  the  plaintiff  delivered  to  and  sent  by 
the  defendants  one  hundred  tons  of  goods  in  boxes  and 
bales,  to  be  by  them  transported  to  and  delivered  at  Inde- 
pendence, pursuant  to  and  at  the  time  specified  in  the 
agreement ;  that  the  defendants,  not  regarding  their  covenant, 
did  not  transport  the  goods  from  New-York  to  Independence 
and  there  deliver  them  within  twenty-six  days  from  the 
first  day  of  April,  nor  until  a  long  time,  to  wit,  six  months, 
thereafter ;  that,  on  their  arrival  at  Independence,  the 
plaintiff  demanded  the  goods  of  the  defendants,  who  refused 
to  deliver  them  unless  the  plaintiff  would  pay  the  freight 
thereon  ;  and  that  thereupon,  and  before  the  delivery  of  the 
goods,  the  plaintiff  paid  to  the  defendants  the  freight  under 
protest,  and  with  a  denial  of  the  right  of  the  defendants  to 
exact  the  same.  It  was  further  averred  that,  by  the  delay 
in  the  delivery  of  the  goods  at  Independence,  the  plaintiff 
was  hindered  in  forwarding  them  to  Santa  Fe,  the  market 
for  w^hich  they  were  intended,  the  goods  depreciated  in 
price,  and  the  plaintiff  lost- time  and  sustained  expenses,  to 
his  damage,  including  the  amount  of  freight  unjustly  exacted 
of  him,  to  a  large  sum. 

The  defendants  pleaded  non  est/actum;  and,  as  a  second  plea, 
alleged  that  if  the  plaintiff  had  been  damnified  by  reason 
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or  on  account  of  any  matter,  cause  or  thing  in  the  agreement 
mentioned,  he  waa  so  damnified  of  his  own  wrong,  and  1)7 
and  through  his  own  act,  means  and  default.  The  pleas  were 
accompanied  by  a  notice  of  matter  which  would  be  giyen 
in  evidence  on  the  trial  as  a  defence.  The  plaintiff  demurred 
to  the  second  plea,  assigning,  specially,  causes  of  demurrer. 
The  defendants  joined  in  demurrer,  and  there  was  judgment 
thereon  in  favor  of  the  plaintiff,  with  leave  to  the  defendants 
to  amend.  This  they  omitted  to  do,  and  the  cause  was 
referred  and  tried  before  a  referee  in  May,  1851. 

On  the  trial,  the  execution  of  the  agreement  set  forth  in 
the  declaration  was  admitted  and  read  in  evidence.  It  was 
also  admitted  that  in  accordance  with  the  agreement,  the 
plaintiff  delivered  to  the  defendants  at  New-York,  on  the 
first  day  of  April,  1846,  to  be  transported  thence  to  Inde- 
pendence, Missouri,  265  bales  of  goods,  weighing  53,069 
pounds,  and  47  boxes  of  goods,  weighing  7479  pounds,  the 
receipt  of  which,  for  such  transportation,  was  acknowledged 
by  the  defendants  by  an  instrument  in  the  following  words-: 

o 
^  Dep6t  No.  276  Market-street,  Philadelphia. 

"^  Received,  New- York,  April  1,  1846,  of  Manuel  X. 
^  Harmony,  the  following  packages  m  good  order, 
j^  marked  as  per  margin,  which  we  promise  to  deliver 
^  in  like  good  order,  the  dangers  of  the  railroad,  fire, 
leakage  and  all  unavoidable  accidents  excepted  (Sun- 
days excepted),  at  the  warehouse  of  Wm.  Bingham, 


CO 

rP 


-^     Pittsburgh,  and  consigned  to 


CO 


Pittsburgh,  he  paying  freight  at  the  rate  of 

as  contract  from  N.  Y.  per  100  lbs. ;  and  on  pre- 
sentation of  this  receipt,  receiving  the  packages 
annexed  at  said  warehouse,  to  forward  to  Indepen- 
dence. 
HOP*  Thi^  receipt  delivered,  without  alteration  or 

erasure. 

Wii.  Tyson,  Agent. 
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It  was  further  admitted  and  proved  that  the  distance  from 
New-York  to  Independence,  by  the  route  usually  pursued 
by  the  defendants  in  their  business  of  transporting  merchan- 
dise, was  1974  miles,  being  from  New- York  to  Philadelphia 
by  railroad,  thence  to  Pittsburgh  by  railroad  and  canals,  and 
thence  to  Independence  by  the  Ohio,  Mississippi  and  Missouri 
rivers,  and  that  the  usual  time  occupied  by  the  defendants 
in  transporting  goods  was  twenty-nine  days.  One  of  the 
canals,  upon  which  the  defendants  usually  transported 
merchandise  between  Philadelphia  and  Pittsburgh,  was  that 
extending  from  Columbia  to  Hollidaysburgh,  a  distance  of 
one  hundred  and  seventy-two  miles.  This  canal  belonged  to 
the  State  of  Pennsylvania,  and  was  usually,  by  reason  of  the 
frosty  not  navigable  till  the  15th  of  March  in  each  year,  an  d 
that  it  was  closed  by  the  frost  in  the  winter  of  1845-6. 
That  on  the  15th  of  March,  1846,  this  canal  was  rendered 
impassable  by  an  unusual  freshet ;  the  State  of  Pennsylvania, 
which  alone  had  authority  to  repair  it,  gave  public  official 
notice  to  the  defendants,  prior  to  the  25th  of  March,  that 
it  would  be  navigable  before  or  on  the  4th  of  April  there- 
after, but  the  same  was  not  navigable  until  the  18th  of 
April.  The  goods  were  transported  by  the  defendants  to 
Columbia,  and  were  on  the  3d  day  of  April  there  ready  to 
be  forwarded  to  Hollidaysburgh  by  the  canal  if  it  had  been 
navigable,  but  that  they  were  detained  in  consequence  of 
the  condition  of  the  canal  until  the  18th  of  April,  when  the 
canal  was  first  passable,  and  when  they  were  forwarded  by 
it,  and  were,  by  the  aforesaid  route,  conveyed  to  Independence 
and  delivered  to  the  plaintiff  on  the  17th,  19th  and  23d  days 
of  May.  It  was  proved  that  there  was  another  route  by 
which  the  goods  might  have  been  transported  from  New- York 
to  Independence,  viz.,  by  way  of  New  Orleans,  and  that 
this  was  known  to  the  parties  when  the  contract  was  made. 
The  plaintiff  proved  that  he  objected  at  Independence  to 
paying  the  freight  on  the  goods,  but  that  the  defendants 
insisted  upon  it  and  refused  to  deliver  the  goods  unless  it 
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was  paid,  and  that  thereupon  he  paid  the  amount,  being  the 
sum  of  $1157.94  under  protest,  and  the  goods  were  deli- 
vered. 

Upon  the  foregoing  facts  and  evidence,  the  counsel  for 
the  defendants  moved  that  the  plaintiff  be  nonsuited,  on  the 
grounds ;  1.  That  the  covenant  of  the  defendants  was  in 
the  alternative  to  deliver  the  goods  in  twenty-six  days  or 
deduct  from  the  freight  bill  ten  cents  per  himdred  pounds 
per  day,  and  that  the  declaration  did  not,  as  it  should  have 
done,  negative  both  these  alternatives  ;  and  that  there  was 
no  evidence  of  a  breach  of  both  alternatives,  there  being 
none  of  a  demand  and  refusal  to  make  this  deduction  ;  2. 
That  the  plaintiff  paid  the  freight  either  in  settlement  of  a 
disputed  claim,  in  order  to  deprive  the  defendants  of  their 
lien,  or  paid  \t  voluntarily  in  his  own  wrong ;  3.  That  if 
plaintiff  was  entitled  to  recover  the  freight  paid,  he  could 
do  so  only  in  assumpsit;  4.  That  the  defendants  were 
prevented  by  inevitable  accident  from  transporting  the 
goods  in  the  time  specified  in  the  contract,  and  were  excused 
from  making  the  deduction  on  the  freight,  and  were  not 
liable  ;  5.  That  the  receipt  of  the  first  of  April  was  so  far 
a  modification  of  the  contract  as  to  exempt  the  defendants 
from  liability  for  delay  occasioned  by  unavoidable  accident, 
and  that  the  delay  complained  of  was  of  this  character. 

The  referee  denied  the  motion,  and  the  counsel  for  the 
defendants  excepted.  The  defendants'  counsel  thereupon 
offered  to  show,  that  about  the  first  of  April,  1846,  the  canal 
from  Columbia  to  HoUidaysburgh  was  so  nearly  repaired 
that  the  same  might  have  been  completed,  and  the  goods 
might  have  been  transported  and  arrived  at  Pittsburgh  in 
the  usual  time,  and  been  thence  conveyed  to  the  end  of 
the  route  within  twenty-six  days,  had  it  not  been  that, 
after  the  execution  and  delivery  of  the  contract,  by 
reason  of  another  freshet,  similar  in  violence  and  extent  to 
the  first,  there  was  a  second'  breach  in  the  canal,  similar  to 
the  first  breach  mentioned,  and  the  goods  in  question  were 
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thereby  necessaniy  and  unavoidably  prevented  from  being 
transported  from  Columbia  to'  HoUidaysburgh,  and  detained 
at  Columbia  from  about  April  4th  to  April  15th,  1846,  and 
thereby  the  delay  complained  of  was  occasioned.  To  tliis 
evidence  the  counsel  for  the  plaintiff  objected ;  the  referee 
sustained  the  objection,  and  the  defendants'  counsel  excepted. 
The  referee  reported  that  the  plaintiff  had  sustained 
damages  by  reason  of  the  matters  alleged  in  the  declaratioQ 
to  the  amount  of  $1560.52.  The  defendants  moved  to  set 
aside  this  report  on  a  case ;  the  superior  court  denied  the 
motion  and  ordered  judgment  for  the  plaintiff.  (1  Duer^ 
209.)  The  case  was  turned  into  a  bill  of  exceptions  and  the 
defendants  appealed  to  this  court. 

Albert  Mathews^  for  the  appellants. 

I.  The  covenant  to  deliver  in  26  days  is  be  constnied  in 
connection  with  the  covenant  to  deduct  from  the  freight 
bill  in  case  of  failure  to  deliver  in  26  days.  Together,  they 
constitute  by  legal  interpretation  one  alternative  covenant  to 
deliver  in  26  days,  or,  in  case  of  failure,  to  deduct.  The 
only  breaches  properly  assignable  were  a  negative  of  both 
alternatives.  In  this  respect  the  declaratlo][i  is  defective, 
and  does  not  state  a  cause  of  action.  There  is  no  averment 
of  a  refusal  to  deduct.  The  payment  under  protest  cannot 
avail.  The  payment  nullified  the  protest.  {Post  v.  The 
City  of  N.  Y.f  2  Sand,  il.,  475 ;  Loive  v.  Peersj  4  Burr  J?., 
2228 ;  Fletcher  v.  Deytchy  2  Term  il.,  32 ;  Shsson  v.  Beadle, 
7  Johns.  R.y  TZ  ;  Smith  v.  Smith,  4  Wend.  R.,  468 ;  Pearson 
V.  Williams,  24  Wend.,  244 ;  Pearson  v.  Williams^  26  Wend. 
R.,  630 ;  Farnham  v.  Ross,  2  Hall  R.,  167  ;  Watts  v.  Shep- 
herd, 2  Ala.  R.,  425 ;  Jones  v.  Green,  3  Young  if  Jar.  R., 
298 ;  Duckworth  v.  Alison,  1  Mees.  if  Wels.  jR.,  412 ;  Rawlins 
son  V.  Clark,  14  Mees.  if  Wels,  it.,  187.) 

II.  The  freight  was  paid  in  compromise  of  a  disputed 
claim.     {Gardner  v.  Hopkins,  5   Wend.  JZ.,  26 ;  Movxitk  v, 
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Wright,  1  Wend.  R.,  355  ;  Russell  v.  Cook,  3  HUl  R.y  504 ; 
Davenpotie  v.  Wheeler,  7  Cimen  R.,  231 ;  Exparte  Lucy,  XXI* 
Eng.  Law.Sf  Eq*  R.,  p.  199.) 

UI.  It  was  paid  voluntarily,  and  therefore  cannot  be 
recovered  back.  {Clark  v.  DtOcfierf  9  Caioen  U.,  674;  Superb- 
visors  of  Onondaga  y,  Briggs,  2  Denio  R.,  39,  40  ;  Fleetwood 
V.  The  Chij  of  New-York,  2  Sand.  R.,  475  j  HaU  v.  ShuUz, 
4  Johis.  R.,  240;  Sprague  v.  Birdscdl,  2  Cou;e»  jR.,  419; 
Wytnan  v.  Famsworth,  3  Bart.  5.  C  fi.,  369 ;  Robinson  v. 
TAe  C%  ^  Charleston,  2  Richardson  R.,  317;  Benson  v. 
Monroe,  7  Gushing  R.,  125.) 

IV.  The  defendants,  being  prevented  by  act  of  God  from 
delivering  the  goods  in  26  days,  were  excused  from  the  penal 
obligation  to  deduct  from  the  freight  bill.  ( The  People  v. 
Manning,  8  Cow.,  297 ;  Carpenter  v.  Stevens,  12  Wend.,  589 ; 
CoZ/ 1;.  McMechen,  6  Johns.,  160 ;  5«c6c  v.  Johnson,  19  Wend., 
600 ;  PoZimZ  v.  5A<#r,  1  2>aZZ.,  210 ;  iTcrr  v.  TA^  Merchants' 
Ex.  Co.,  3  Edwards  V.  C.  R.,  315 ;  Warner  v.  Hitchins,  5 
Barb.,  6&i ;  Browning  v.  Hanford,  5  Denio,  596 ;  Burkle  v. 
Li^ce,  6  iff//,  558 ;  Badlam  v.  Ti£cj»r,  1  Pici.,  285 ;  Baxter 
V.  Taber,  4  Mz««.  ^.,  361 ;  Holme  v.  Guppy,  3  ilfee«.  4^  fFc/f ., 
389;  Parsons  v.  Hardy,  14  Wend.,  215;  JB<n£'ma»  v.  Tea//, 
23  Wend.,  306 ;  Dickey  v.  Linscott,  20  Maine,  453 ;  Fuller  v 
Brown,  11  Metcalf,  440 ;  Graham  v.  Swearing,  9  Fcrg-cr,  276. 

5.  fr.  Bonney,  for  the  respondent. 

I.  The  demurrer  to  defendants'  second  plea  is  well  taken* 
(1  CAiV^ir'*  P/.,  551,  556,  ci.  ^1837.) 

II.  The  payment  of  the  freight  was  not  in  settlement  of 
a  disputed  claim  or  a  voluntary  payment.  It  is  a  case  of 
money  paid  by  duress  of  personal  property.  (Fleettoood  v. 
The  Mayor,  4^.,  of  New-York,  2  iSa»</.  Swp.  Ct.  R.,  475; 
Clinton  V.  Strong,  9  Johns.  R.,  370;  Bip/ey  v.  Gelston,  9 
JI^Atw.  iZ.,  201 ;  Hearsey  v.  Pruyn,  7  JoAn«.  JR.,  179 ;  JS//wtt  v. 
Svjarthout,   10   Peters'  R.,   137-156;  C/wmc  v.    Dtt?f««/,   7 
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Greenleaf  {Me.)  R.f  134 ;  Harmony  v.  Bingham^  1  DtuTj  210. 
228,  229.) 

m.  That  the  defendants  were  prevented  by  the  delay  in 
repairing  the  Pennsylvania  canal  from  transporting  the 
goods  in  time,  is  no  excuse  for  the  breach  of  their  covenant* 
{Chuty  an  Cantrticts  {Perkins*  ed.,  1848),  p.  734,  4^.;  AngelTs 
Law  of  Common  Carriers j  %  294,  p.  292 ;  Flait  on  CovenantSy  581 
{3  Law  Library f  1st  series^  260);  Story  on  Contracts^  ^669, 
p.  406 ;  Shubrick  v.  Sahnond^  3  Burrows'  i2.,  1637 ;  Hadley 
V.  Clarke^  8  Term  R.y  259 ;  Paradine  v  Jane^  Aleyn  jR.,  26 ; 
Hand  V.  BayTheSj  4  Wharton  JR.,  204,  SfC. ;  Beebe  v.  Johnson^ 
19  fF«ufcK,  600.) 

lY*  The  receipt  of  April  1st,  1846,  is  not,  nor  was  it 
intended  to  be,  a  modification  of  the  original  covenant  by 
defendants.  It  was  given  merely  to  show  what  goods  had 
been  delivered  to  defendants  to  be  by  them  transpoiied, 
puisnant  to  their  contract*  Besides,  there  is  nothing  con- 
tained in  the  receipt  which  would  excuse  the  delivery  of  the 
goods  within  the  stipulated  time.  {Chitty  on  ContractSi  p* 
734,  (Jr:.,  and  the  other  authorities  hut  above  cited.) 

Edwabds,  J*  This  suit  was  brought  upon  a  covenant 
made  by  the  defendants,  that  they  would  carry  and  transport 
from  the  city  of  New-York  to  Independence  in  Missouri, 
and  would  safely  deliver  there  within  twentynsix  days  from 
the  first  day  of  April  then  next,  any  and  all  goods  which 
the  plaintiff  might  send  by  their  transportation  lioe  on  or 
before  the  said  first  day  of  April,  at  certain  prices  which 
were  particularly  mentioned.  This  covenant  is  absolute 
and  unqualified. 

It  is  a  well  settled  rule,  that  where  the  law  creates  a  duty  or// 
charge,  and  the  party  is  disabled  from  performing  it  without 
any  default  in  himself,  and  has  na  remedy  over,  th^i  the 
law  will  excuse  him ;  but  where  the  party,  by  his  own 
contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  notwithstanding  any  accident  or  delay  by 
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inevitable  necessity,  because  he  might  have  provided  against 
it  by  contract.  {Aleyn^  26,  Shuhrick  v.  Salmond^  3  Burnt 
1637 ;  Hadley  v.  Clarke,  8  T.  R.,  259 ;  Hand  v.  Baynes,  4 
Whart.,  204 ;  Bcebe  v.  Johmn,  19  FFcn^i.,  500 ;  AngelFs  Lata 
of  Com.  Carriers,  ^294 ;  Chitty  on  Cant.,  737.)  This  rule 
has  been  uniformly  followed,  and  that,  too,  even  in  cases 
in  which  its  application  has  been  considered  by  the  court  as 
attended  with  great  hardship.  The  only  exception  which 
has  ever  been  acknowledged  is  where  a  party  has  contracted 
to  do  a  thing  which  the  law  considers  impossible.  (Co.  Lit., 
206,  b. ;  Sfiep.  Touch.,  164 ;  Beebe  v.  Johnson,  «wp.)  In  this 
case  the  referee  has  not  found  that  the  thing  covenanted  to 
be  done  could  not  by  any  means  be  accomplished,  and 
there  is  no  fact  from  which  we  can  draw  any  such  inference, 
it  is  said,  however,  that  the  carriers'  receipt,  which  was 
given  by  the  defendants  to  the  plaintiff,  qualifies  the 
covenant.  Whether  the  covenant  could,  under  any  circum- 
stances, be  thus  qualified,  it  is  not  necessary  to  inquire.  It 
is  sufficient,  for  the  present  purpose,  that  the  receipt  is  in 
no  respect  inconsistent  with  the  covenant.  The  part  relied 
upon  merely  excepts  damage  to  the  goods  by  unavoidable 
accident,  and  it  makes  no  exception  in  case  of  delay  in  their 
delivery. 

The  covenant  further  provides  that,  in  case  of  failure  to 
deliver  the  property  at  the  time  and  place  agreed  upon,  the 
defendants  "  shall  deduct  ten  cents  per  hundred  pounds 
from  the  freight  bill  for  every  day  that  the  goods  are  delayed." 
It  appears  from  the  case  that  the  goods  were  not  delivered 
until  some  days  after  the  26th  of  April,  and  that  the  agents 
of  the  defendants  refused  to  make  any  deduction  from  the 
freight  by  reason  of  such  delay.  It  further  appears  that 
the  plaintiff  insisted  upon  a  deduction,  and  that  finally,  in 
order  to  obtain  possession  of  his  goods,  he  paid  the  amount 
of  freight  demanded.  The  defendants  now  contend  that 
this  payment  was  voluntary,  and  that  the  plaintiff  is  not 
entitled  to  recover  for  the  non-performance  of  the  covenant* 
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Before  examining  the  queistion  whether  the  payment  made 
by  the  plaintiff  was  voluntary  or  not,  it  is  proper  to  refer 
to  the  cases  upon  this  subject,  ds  there  is  an  apparent, 
although,  I  think,  no  real  discrepancy  in  the  decisions. 

In  the  case  of  Asdey  v.  Reynolds  (2  Strange^  915),  the 
plaintiff  had  pawned  plate  with  the  defendant,  to  secure  the 
payment  of  jC20,  and  at  the  end  of  three  years  came  to 
redeem  it.  The  defendant  insisted  on  the  payment  of  ^10 
for  interest,  which  the  plaintiff  refused  to  pay,  but  finding 
it  impossible  to  obtain  Ms  property  upon  any  other  terms, 
he  paid  the  sum  demanded,  and  brought  his  action  for  tlip 
surplus  beyond  legal  interest.  The  court,  in  giving  their 
opinion,  say ;  *'  the  cases  of  payment  by  mistake  or  deceit 
are  not  to  be  disputed,  but  this  case  is  neither,  for  the 
plaintiff  knew  what  he  did,  and  in  that  lies  the  strength  of 
the  objection.  But  we  think  that  this  is  a  pa}rment  by 
compulsion.  The  plaintiff  might  have  such  an  immediate 
want  of  his  goods  that  the  action  of  trover  would  not  do 
his  business.  When  the  rule  volenti  nonfit  injuria  is  applied, 
it  must  be  where  the  party  had  his  freedom  of  exercising 
his  will,  which  this  man  had  not ;  we  must  take  it  he  paid 
the  money  relying  upon  his  legal  remedy  to  get  it  back 
again."  This  decision  is  referred  to  with  approbation  by 
Ld.  Mansfield  in  the  case  of  Smith  v.  Bromley  (3  Doug.j  695), 
and  I  have  not  found  any  Englisji  case  in  which  it  has  been 
doubted.  In  the  case  of  Hall  v.  Shvltz  (4  Johns.i  240),  the 
defendant  had  agreed  to  buy  the  land  of  the  plaintiff,  which 
was  to  be  sold  under  execution,  and  reconvey  it  to  him,  on 
payment  of  the  money  advanced  and  reasonable  compensa- 
tion for  his  trouble.  The  defendant  having  bought  the  land 
refiised  to  reconvey  it  unless  he  was  paid  three  hundred 
dollars,  in  addition  to  the  principal  and  interest  of  the  sum 
advanced,  and  the  plaintiff,  in  order  to  obtain  his  land,  paid 
the  sum  demanded,  and  then  brought  his  action  to  recover 
back  tlie  sum  paid.  The  learned  justice  who  delivered 
the  opinion  of  the  majority  of  the  court,  in  reviewing  the 
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authorities,  referred  to  Axtley  v.  Reynolds^  and  said,  that  the 
principle  of  that  case  had  been  subsequently  overruled  by 
L.  Kenyon  in  the  case  of  Knihhs  v.  Hall  (1  £«p.,  84)-  In  the 
last  case,  a  tenant  had  paid  a  larger  sum  of  money  for  rent 
than  he  admitted  to  be  due,  upon  a  threat  made  by  his  land- 
lord to  distrain,  and  the  report  says  that  Ld.  Kenyon  was 
of  opinion  that  this  could  not  be  deemed  a  payment  by 
compulsion,  as  the  defendant  might  have,  by  a  replevin, 
defended  himself  against  a  distress.  I  should  rather  say 
that  Ld.  Kenyon,  instead  of  intending  to  overrule  the  prin- 
ciple laid  down  in  Astley  v.  Reynolds.,  placed  his  decision 
upon  the  ground  of  the  peculiar  efficacy  and  appropriateness 
of  the  action  of  replevin  in  a  case  of  illegal  distress.  In 
the  subsequent  case,  of  Cartwrighi  v.  Rowley  (2  Esp.f  722), 
Ld.  Kenyon  says  that  money  may  be  recovered  back  in  an 
action  of  assumpsit  when  it  has  been  paid  in  consequence 
of  coercion,  and  by  way  of  illustration,  he  says ;  "  I  recol- 
lect a  case  of  ■  ■  v.  Piggotty  where  this  action  was  brought 
to  recover  back  money  paid  to  the  steward  of  a  manor  for 
producing  at  a  trial  some  deeds  and  court  rolls,  for  which 
he  had  charged  extravagantly.  The  objection  was  taken 
that  the  money  had  been  paid  voluntarily,  and  so  could  not 
be  recovered  back  again ;  but  it  appearmg  that  the  party 
could  not  do  without  the  deeds,  so  that  the  money  was  paid 
through  necessity  and  the  urgency  of  the  case,  it  was  held 
to  be  recoverable."  In  the  case  of  Smith  v.  Bromley  («(p-), 
money  had  been  advanced  by  a  sister  of  a  bankrupt  to 
induce  a  creditor  to  sign  a  certificate,  whidh  he  refused  to  do 
without  such  advance.  An  action  to  recover  back  the  money 
was  sustained.  In  the  opinion  which  was  delivered  in  the 
case  of  Hail  v.  Skidtz^  above  referred  to,  it  is  said  that  the 
action  was  sustained  as  coming  within  the  letter  and  reason 
of  the  statute  which  prohibited  such  inducements  being 
taken.  I  think  that  an  examination  of  the  report  will  show 
that  the  action  was  not  sustained  solely  upon  that  ground, 
irrespective  of  other  considerations^  for  Ld.  Mansfield  says 
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**  It  is  argaed  that  as  the  plaintiff  founds  her  claim  on  an 
illegal  act,  she  should  not  have  relief  in  a  court  of  justice. 
If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general 
rules  of  public  policy,  then  the  party  paying  shall  not  have 
this  action,  for  when  both  parties  are  equally  criminal 
against  such  general  laws,  the  rule  is  potior  est  conditio  deftU" 
dentis.  But  there  are  other  laws  which  are  calculated  for 
the  protection  of  the  subject  against  oppression,  extortion, 
deceit,  &c.  If  such  laws  are  violated,  and  the  defendant 
takes  advantage  of  the  plaintiff's  condition  or  situation,  then 
the  plaintiff  shall  recover."  And,  he  adds :  **  This  does  not 
depend  on  general  reasoning  only,  but  there  are  analogous 
cases,  as  that  of  Asiley  v.  Reynolds."  But,  notwithstanding 
some  of  the  views  which  were  expressed  by  the  court  in  the 
case  of  Hall  v.  ShvltZj  the  decision  itself  is  not  inconsistent 
with  any  of  the  cases  which  were  made  the  subject  of  com* 
ment,  for  the  opinion  of  the  court  concludes :  '<  On  the 
ground  that  there  existed  no  legal  right  on  the  i^fivt  of  the 
plaintiff  to  demand  or  enforce  a  conveyance,  tnat  he  must 
be  considered  in  the  light  of  any  other  purchaser,  and  that 
the  defendants  might  make  their  own  terms,  and  that  the 
plaintiff  has  voluntarily  and  with  his  eyes  open  fixed  the 
compensation  claimed  by  the  defendants,  and  paid  them  the 
money ;  he  can  have  no  claim  to  call  on  the  court  to  aid 
him  in  getting  rid  of  what  he  conceives  an  unconscientious 
advantage.  But  if  there  did  exist  a  legal  remedy  to  enforce 
a  reconveyance,  as  the  measure  of  the  defendants'  claim  to 
compensation  rested  in  arbitrary  discretion,  the  plaintiff,  by 
voluntarily  acceding  to  the  terms  proposed  by  the  defendants, 
has  lost  any  right  to  call  on  a  jury  to  relieve  him  from  any 
allowance  deliberately  fixed  by  himself."  From  this  opinion 
Thompson,  J.,  dissented.  In  the  case  of  Shaw  v.  Wood-' 
cock  (7  Bar.  Sf  Cres.^  73),  the  general  rule  is  laid  down,  that 
a  payment  made  in  order  to  obtain  possession  of  goods 
or  property  to  which  a  party  is  entitled,  and  of  which  he 
cannot  otherwise  obtain  possession  at  the  time,  is  a  com* 
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pulsory  and  not  a  voluntary  payment,  and  may  be  recovered 
back.  In  that  case  the  property  consisted  of  certain  policies 
of  insurance  belonging  to  the  plaintiff,  and  upon  which  the 
assignees  of  a  bankrupt  claimed  a  lien.  In  the  case  of 
Atlee  V.  Backhouse  (3  Mces.  ^  FF.,  633,  649),  the  same  prin- 
ciple WM  recognized,  and  Baron  Parke  in  giving  his  opinion 
says,  that  there  is  no  doubt  of  the  proposition  that  if  goods 
are  wrongfully  taken,  and  a  sum  of  money  is  paid  simply 
for  the  purpose  of  obtaining  possession  of  the  goods  again, 
without  any  agreement  at  all,  especially  if  it  be  paid  under 
protest,  that  money  can  be  recovered  back.  In  the  case  of 
Chase  V.  Dminal  (7  Grrec»/.,134),  money  was  paid  to  liberate 
a  raft  of  lumber  detained  in  order  to  exact  illegal  toll,  and 
it  was  held  that  the  money  could  be  recovered  back,  on  the 
ground  that  it  was  a  payment  by  compulsion.  And  in  the 
case  of  Fleetioood  v.  The  City  of  New-York  (2  Sandf.y  475), 
Sandford,  J.,  says  that  the  principle,  that  money  paid  where 
there  is  no  mistake  or  fraud  may  be  recovered  back,  has 
been  extended  occasionally  to  cases  where  bailees  or  others, 
who  came  into  the  possession  of  goods  lawfully,  have 
exacted  more  than  was  due  before  they  would  relinquish 
that  possession.  {See  Clinton  v.  Strongs  9  Johns,^  370 ;  Rip* 
ley  V.  Gelston^  ii.,  201.) 

In  the  case  before  us,  according  to  the  provisions  of  the 
agreement  which  had  been  entered  into  between  the  parties, 
the  plaintiff  was  clearly  entitled  to  a  deduction  firom  the 
freight.  The  property  consisted  of  merchandise  of  great 
value,  which  had  been  transported  to  a  remote  part  of  the 
country,  in  reference  to  a  commercial  adventure  in  Mexico. 
Every  precaution  had  been  taken  by  the  plaintiff  to  procure 
its  transportation  in  the  shortest  practicable  period,  and  it 
was  essential  to  his  interest  that  he  should  obtain  possession 
of  it  immediately  on  its  arrival.  The  defendants  refused  to 
deliver  the  property  without  the  payment  of  a  greater  sum 
for  freight  than  they  could  legally  claim.    The  plaintiff 
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protested  against  the  payment  of  what  he  considered  an 
illegal  and  extortionate  charge,  and  finally,  from  the  necessity 
of  the  case,  and  for  the  purpose  of  obtaining  possession  of 
his  property,  he  paid  the  illegal  demand.  I  think  that  a 
payment,  under  such  circunistances,  should  not  be  considered 
as  voluntary. 

The  other  questions  in  the  case  arise  upon  the  demurrer 
to  the  defendants'  second  plea.  The  plea  avers  that  if  the 
plaintiff  has  been  damnified  by  reason  of  anything  in  the 
articles  of  agreement  mentioned,  he  has  been  so  damnified  of 
his  own  wrong  and  through  his  own  act,  and  concludes  with 
a  verification.  This  is  taken  from  a  form  which  is  found 
in  the  books  of  precedents,  and  which  is  applicable  only  to 
a  bond  of  indemnity,  and  it  is  not  a  proper  defence  to  a 
covenant  for  the  performance  of  a  particular  act,  such  as 
the  transportation  of  property.  (1  Saund.^  116,  a.  1 ;  Holmes 
V.  Rhodes^  1  Bos.  and  P.,  638,  640,  (ind  note.) 

But  it  is  contended  that  the  covenant  of  the  defendants 
is  in  the  alternative,  and  that,  as  it  has  not  been  so  counted 
upon,  the  declaration  is  defective.  The  covenant  is  that 
the  defendants  will  transport  the  plaintiff's  goods  to  a 
particular  place,  within  a  particular  time,  for  a  price  or  sum 
agreed  upon,  and  that,  in  case  of  failure,  there  shall^  be  a 
deduction  from  such  price  or  sum.  It  will  be  observed  that 
it  is  not  a  covenant  to  do  a  specific  act,  or  pay  a  sum  of 
money.  The  act  which  is  to  be  perfonhed  by  the  defendants 
is  the  transportation  of  the  property,  and  the  consequence 
of  non-performance  is  that  the  amount  which  the  defendants 
will  be  entitled  to  receive  will  ]^e  reduced,  or,  in  a  certain 
event,  they  will  be  entitled  to  receive  nothing.  The  receipt 
of  a  less  sum  is  not  strictly  an  alternative  aet  to  be  done. 
It  is  rather  in  the  nature  of  liquidated  damages  for  the 
non-performance  ofpthe  act  which  the  defendants  had  cove* 
minted  to  perform. 

I  think  the  judgment  should  be  afiSrmed. 

K£R.--^yoii«  II.  15 
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RuGGLES,  J.  The  defendants'  second  plea  is  bad  on 
demurrer.  In  the  action  of  covenant,  an  excuse  for  the 
non-performance  must  be  specially  pleaded,  and  the  nature 
of  the  excuse  must  be  specially  shown,  as  in  an  action  for 
rent  that  the  defendant  was  evicted,  or  that  the  plaintiff 
omitted  to  perform  a  condition  precedent.  (1  Chktij^  429, 
ed,  of  1828 ;  487  of  ed.  of  1851,  and  see  the  precedeiUs  in 
CovcTiant  in  voL  3.)  The  defendants'  second  plea  in  this  case 
does  not  apprise  the  plaintiff  of  the  nature  of  the  defence, 
by  stating  what  wronger  default  had  been  done  or  committed 
by  the  plaintiff  to  defeat  his  action.  There  is  no  precedent 
for  such  a  plea  in  an  action  of  covenant,  and  it  is  repugnant 
to  the  general  principles  of  pleading,  by  which  a  defendant  is 
bound  to  set  forth  his  defence  in  such  manner  that  the  plaintiff 
may  know  how  to  meet  it.  We  are  referred  to  a  precedent  of 
a  similar  plea  to  be  found  in  3d  Chitty,  page  985  {ed.  of  1828). 
But  that  was  a  plea  in  an  action  of  debt  upon  a  bond  of 
indemnity,  and  I  am  unable  to  perceive  how  it  can  be 
reconciled  in  that  action  with  the  general  rules  of  pleading, 
unless  it  was  in  a  case  in  which  the  acts  against  which  the 
indemnity  was  provided  were  in  themselves  illegal  and 
tortious,  and  the  indemnity  therefore  void  in  law.  The  plea 
in  the  present  case  cannot  be  supported  upon  any  analogy 
to  the  cases  in  which  the  pjaintiff  may  reply,  de  ivjuria 
absque  tali  causa^  to  a  defendant's  plea  in  excuse  of  the  act 
complained  of.  I  think  the  court  below  was  right  in  the 
judgment  on  the  demurrer. 

The  question  between  these  parties  upon  the  merits  of 
the  case,  as  disclosed  by  the  referee's  special  report,  depends 
on  the  defendants'  liability  upon  the  covenant,  and  not  upon 
the  law  applicable  to  the  duty  of  a  common  carrier.  The 
defendants  covenanted  to  transport  the  goods  from  the  city 
of  New- York  to  Independence  in  the  State  of  Missouri. 
But  they  were  not  bound  to  carry  them  there  by  any  particular 
route  or  mode  of  conveyance.  It  appears  from  the  contract 
that  the  parties  expected  the  goods  to  be  carried  by  way 
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of  Pittsburgh,  but  there  was  no  covenant  on  either  side  that 
they  should  go  by  that  route  ;  and  if  tbey  had  been  sent  by 
way  of  New  Orleans,  and  had  arrived  in  season,  it  would 
have  been  a  good  performance  of  the  defendants'  covenant. 

The  delay  in  repairing  the  Pennsylvania  canal  does  not 
excuse  the  defendants  for  not  delivering  the  goods  in  time. 
The  covenant  was  to  deliver  the  goods  within  26  days  from 
the  first  of  April.  No  provision  was  made  by  which  they  were 
to  be  discharged  from  the  obligation  upon  any  contingency 
whatever.  It  is  a  well  settled  rule  of  law,  that  where  a 
party,  by  his  own  contract,  absolutely  engages  to  do  an  act, 
it  is  deemed  to  be  his  own  fault  and  folly  that  he  did  not 
thereby  expressly  provide  against  contingencies,  and  exempt 
himself  from  responsibility  in  certain  events  ;  and  in  such  a 
case,  therefore,  that  is,  in  the  instance  of  an  absolute  and 
general  contract,  the  performance  is  not  excused  by  an 
inevitable  accident  or  other  contingency,  although  not 
foreseen  by  or  within  the  control  of  the  party.  {Chitty  on 
Contracts f  734,  and  cases  cited,  ed.  1842 ;  see  Hadley  v.  Clarkj 
8  T.  J?.,  259 ;  Beebe  v.  Johnson,  19  Wend.,  500 ;  4  Wheaton, 
214  ;  6  T.  R.,  750;  Angell  on  Carriers,  §294,  and  cases  cited.) 

If  the  absolute  impossibility  of  delivering  the  goods  at 
Independence  within  the  time  specified  would  have  excused 
the  defendants,  it  v/as  incumbent  on  them  to  show  it.  This 
they  have  not  done.  For  aught  that  appears  in  the  case, 
the  goods  might  have  been  forwarded  in  time  by  way  of 
New  Orleans.  {Beebe  v.  Johnson^  19  Wedd.,  500.)  We  are 
referred,  by  the  defendants'  counsel,  to  a  great  number  of 
cases  to  prove  that  the  defendants  were  excused  for  the  non- 
delivery of  the  goods  within  the  26  days  mentioned  in  the 
contract,  by  the  fact  that  the  Pennsylvania  canal  was  rendered 
innavigable  by  the  act  of  God.  I  have  examined  them  all, 
but  none  of  them  appear  to  me  to  sustain  his  proposition. 

The  construction  given  in  the  court  below  to  the  bill  of 
lading  was  correct.  It  was  a  contract  to  deliver  the  goods 
at  Pittsburgh  in  good  order,  <<all  unavoidable  accidents 
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excepted."  The  exception  related  to  the  engagement  to 
deliver  in  good  order,  and  not  to  the  covenant  to  deliver 
them  within  the  time  specified  in  the  original  covenant. 
On  any  other  construction  it  would  have  altered  the  original 
covenant  in  its  most  vital  and  important  part,  and  would, 
indeed  have  rendered  it  of  little  or  no  value.  All  the 
circumstances  of  the  case  show  that  this  could  not  have 
been  the  intention  of  the  parties. 

The  declaration  appears  to  me  to  be  sufficient,  and 
the  breaches  well  assigned,  for  the  reasons  stated  in  the 
opinion  delivered  in  the  court  below.  (1  Duer,  230.) 
The  plaintiff  avers  that  the  goods  did  not  reach  Indepen- 
dence until  six  months  after  the  lapse  of  the  26  days  from 
the  first  of  April  when  they  were  to  have  been  delivered 
there  ;  and  that  after  their  arrival  the  defendants  refused  to 
deliver  them  to  the  plaintiff  unless  the  plaintiff  would  pay 
the  freight  thereon,  and  that  he  thereupon  paid  it  under 
protest.  It  is  plain  that,  according  to  this  averment,  the 
deductions  spoken  of  in  the  contract  would  exceed  the 
amount  of  freight ;  and  the  refusal  to  deliver  the  goods 
without  payment  of  the  freight  was  a  refusal  to  make  the 
deductions.  The  averment  of  the  defendants'  refusal  to 
deliver  the  goods,  vfdthout  payment  of  freight,  is,  in  substance 
and  effect,  an  averment  of  a  refusal  by  the  defendants  to 
make  the  deductions. 

The  only  remaining  question  is,  whether  the  payment  of 
the  freight  by  the  plaintiff  at  Independence  is  to  be 
regarded  as  voluntary.  If  it  was  so,  this  action  cannot  be 
maintained ;  but  if  it  is  to  be  regarded  as  compulsory,  it  is 
otherwise. 

When  a  party  is  compelled,  by  duress  of  his  person  or 
goods,  i;o  pay  money  for  which  he  is  not  liable,  it  is  not 
voluntary  but  compulsory.  Where  the  owner's  goods  are 
unjustly  detained  on  pretence  of  a  lien  which  does  not 
exist,  he  may  have  such  an  immediate  want^f  his  goods 
that  an  action  at  law  will  not  answer  his  purpose.    The 
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delay  may  be  more  disadvantageous  than  the  loss  of  the 
sum  demanded.  The  owner,  in  such  case,  ought  not  to  be 
subjected  to  the  one  or  the  other,  and,  to  avoid  the  incon- 
venience or  loss,  he  may  pay  the  money,  relpng  on  his 
legal  remedy  to  get  it  back  again.  {Astley  v.  Reynolds^  2 
Strange,  916.)  What  shall  constitute  such  duress  is  often 
made  a  question.  Where  the  owner  is  in  possession  of  his 
goods,  the  threat  of  a  distress  for  rent,  or  of  any  other  legal 
process,  is  not  such  duress,  for  the  party  may  defend  himself 
agsiinst  such  suit  or  proceeding.  {Preston  v.  Boston^  12 
Pickering,  14.)  But  if  a  party  has  in  his  possession  goods 
or  other  property  belonging  to  another,  and  refuses  to 
deliver  such  property  to  that  other  unless  the  latter  pays 
him  a  sum  of  money  which  he  has  no  right  to  receive, 
and  the  latter,  in  order  to  obtain  possession  of  his 
property,  pays  that  sum,  the  money  so  paid  is  a  pa3rment 
made  by  compulsion.  {Shaw  v.  Woodcock,  7  Bam.  If  Ores., 
73.)  In  Chase  v.  Dvnnal  (7  Maine  Rep.,  134),  the  plaintiff's  raft 
was  stopped  by  a  boom  erected  by  authority  of  the  State 
of  Maine  across  the  Penobscot  river,  for  the  purpose  of 
stopping  drift  timber,  for  which  the  owners  of  the  boom 
were  entitled  to  demand  and  recover  boomage.  The  defen- 
dant demanded  boomage  for  the  plaintiff's  raft,  to  which 
he  was  not  entitled,  and  detained  the  raft  until  it  was 
paid.  The  plaintiff  brought  his  action  to  recover  the  money 
back.  It  was  insisted  that  it  was  a  voluntary  payment ; 
but  the  court  held  that  the  plaintiff  was  entitled  to  recover, 
Weston,  J.,  observing,  "  that  replevin  would  have  restored 
the  property  unlawfully  seized,  but  to  procure  a  writ  and 
an  officer  to  serve  it  would  have  occasioned  delay,  which 
might  have  subjected  the  plaintiff  to  greater  loss  than  the 
payment  of  the  money  demanded.  Besides,  he  must  have 
given  a  bond  to  the  officer  to  prosecute  his  suit,  and  he 
might  meet  with  difficulty  in  obtaining  sureties,  and  that 
the  delay  in  bringing  a  trespass  suit  to  a  Jinale  might  have 
been  attended  vnth  serious  inconvenience.''    To  this  might 
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have  been  added,  that  the  plaintiff  was  not  bound  to  take 
the  risk  of  the  defendant's  ability  to  pay  the  value  of  the 
raft,  if  the  plaintiff  had  recovered  in  trespass. 

In  the  case  under  consideration,  the  property  detained 
was  of  great  value.  It  was  at  a  great  distance  from  the 
plaintiff's  residence  ;  the  necessity  of  obtaining  immediate 
possession  was  evidently  urgent,  and  the  payment  of  the 
freight  demanded  was  clearly  compulsory  within  the  de- 
cisions here  and  in  England. 

The  judgment  below  should  be  affirmed. 

Judgment  accordingly. 


Brown,  survivor,  &c.,  against  Mailleb  and  others. 

The  declarations  of  the  intestate  tonching  the  title  to  personal  property  ore 
evidence  against  his  administrator.    Per  Dsnio,  J» 

But  they  are  not  competent  evidence  against  other  parties  who  claim  title 
under  the  deceased.    Per  Dsnio,  J. 

Where  the  plaintiff,  as  survivor,  sought  to  recover  the  proceeds  of  personal 
property  sold  by  the  defendants  on  commission,  alleging  that  he  and  the 
deceased  owned  it  as  copartners ;  and  the  defendants  denied  that  the  plaintifif 
had  any  interest  in  the  property,  or  that  he  and  the  deceased  were  copartners, 
alleging  that  the  latter  was  the  exclusive  owner  of  the  property,  and  that 
the  proceeds  belonged  to  and  were  claimed  by  his  administrator ;  Held^  that 
the  declarations  of  the  deceased,  that  he  and  the  plaintiff  were  copartners 
and  owned  the  property  as  such,  were  not  evidence  against  the  defendants. 

Appeal  from  a  judgment  of  the  supreme  court,  in  the 

6th  district.    The  plaintiff  claimed  to  recover  about  five 

hundred  dollars,  being  the  proceeds  of    a  quantity  of 

butter  which  he  had  forwarded  to  the  defendants  to  sell 

on  commission.     It  was  alleged  in  the  complaint  that 

he  butter,   or  the  greater  part  of  it,  belonged  to  the 

ilaintiff  Brown  and  Milton  Raney  as  copartners ;  that  Haney 

lied  in  October,  1851,  and  that  shortly  afterwards  the 

plaintiff,  as  surviving  partner,  sent  the  butter  forward  to 
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be  sold ;  that  the  defendants,  as  his  agents,  sold  it,  and  that 
the  proceeds,  after  deducting  the  commissions,  amounted  to 
the  sum  claimed,  which  the  defendants  had  refused  to  pay 
to  the  plaintiff.  The  answer  admitted  that  the  plaintiff 
sent  the  butter  to  the  defendants  to  sell ;  that  they  sold  it 
and  that  the  proceeds  amounted  to  the  sum  stated ;  but  it 
denied  that  the  butter  belonged  to  the  plaintiff  and  Raney 
as  partners,  and  alleged  that  it  belonged  solely  to  Raney  in 
his  lifetime ;  and  that  in  forwarding  it  to  the  defendants  for 
sale,  after  Raney's  death,  the  plaintiff  acted  as  the  agent  of 
the  estate  of  Raney,  no  administrator  having  then  been 
appointed ;  that  S.  Godfrey  had  subsequently  taken  out 
letters  of  administration  on  the  estate  of  Raney,  and 
claimed  the  money  in  the  defendants'  hands,  as  assets 
belonging  to  the  intestate's  estate,  and  the  defendants 
averred  that  it  belonged  to  him  as  administrator,  and  that 
the  plaintiff  had  no  interest  in  it.  There  was  a  reply 
"denying  the  new  matters  set  up  in  the  answer. 

The  cause  was  tried  in  October,  1852,  before  Mr.  Justice 
Mason.  Evidence  was  given  on  both  sides,  touching  the 
existence  of  the  alleged  partnership  between  the  plaintiff 
and  Raney,  which  was  the  principal  point  litigated  on  the 
trial.  It  was  shown  that  Godfrey  had  been  appointed 
administrator  of  Raney.  The  plaintiff  offered  to  show  that 
Raney,  in  his  lifetime,  and  during  the  summer  of  1851,  in 
which  the  butter  was  made,  had  stated  that  he  and  the 
plaintiff  were  in  partnership  in  farming  business,  and  that 
they  owned  the  butter  in  question  as  such  copartners.  The 
defendants'  counsel  objected  to  this  evidence,  and  it  was 
excluded  by  the  judge,  and  the  plaintiff's  counsel  excepted. 
There  was  a  verdict  and  judgment  for  the  defendants,  which 
was  affirmed  at  a  general  term,  and  the  plaintiff  appealed. 
The  case  was  submitted  on  printed  briefs. 


jH.  jR.  Mygattj  for  the  appellant. 
Warren  Newton^  for  the  respondents. 
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Dekio,  J.    If  this  had  been  a  controversy  "between  the 
plaintiff  and  the  administrator  of  Raney,  the  declarations 

of  the  intestate  would  have  been  admissible  in  favor  of  the 

# 

plaintiff,  on  account  of  the  privity  subsisting  between  the 
deceased  and  his  representative.  (1  Crreenl.  on  Ev.^  %  189.) 
So  if  Raney  were  living  and  had  been  joined  in  the  action 
with  the  present  plaintiff,  the  declarations  of  either  would 
have  been  good  evidence  against  themselves  to  show  that 
they  were  partners,  and,  after  the  partnership  had  been 
established,  the  declarations  of  either  of  the  partners  would 
have  been  admissible  against  them  both.  If  the  defendants 
could  be  considered  as  claiming  title  under  Raney,  the  law 
of  evidence,  as  understood  in  some  courts,  would  admit  the 
declarations  of  the  former  to  be  given  in  evidence  to  impeach 
the  defendants'  title.  (1  Greenl.  Ev.j  §190.)  But  the  cases 
in  this  state  are  the  other  way,  and  the  question  has  been 
settled  against  the  competency  of  such  evidence  in  the 
court  of  last  resort.  (Paige  v.  Cagwiuj  7  Hill^  361,  369.) 
But  the  defendants  in  this  action  are  not  in  privity  with 
and  do  not  derive  their  title  from  Raney.  The  partnership 
which  the  plaintiff  alleges  to  have  existed  between  himself 
and  Raney,  and  the  fact  that  the  butter  in  question  was  the 
property  of  that  firm,  were  facts  that  the  plaintiff,  under 
the  issue,  was  bound  to  maintain  against  the  defendants, 
who  were  not  liable  to  account  for  the  proceeds  of  the 
butter,  except  to  the  party  who  could  make  title  to  it  as 
having  been  the  owner  when  it  was  sold.  The  fact 
that  it  was  forwarded  to  the  defendants  by  the  plaintiff  was 
evidence  bearing  upon  that  question  in  his  favor,  but  it 
seems  that  the  defendants  gave  evidence  tending  to  show  the 
contrary,  and  to  prove  that  the  plaintiff  acted  in  that  respect 
on  behalf  of  the  estate  of  the  deceased,  Raney.  Under  this 
state  of  the  controversy,  I  am  clearly  of  opinion  that  it  was 
not  competent  for  the  plaintiff  to  avail  himself  of  the 
declarations  of  Raney.  He  stood  in  the  relation  of  a  stranger 
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to  the  defendants,  and  his  declarations  fall    under   the 
denomination  of  hearsay. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred  except  Ruooles,  J.,  who  took 

no  part. 

Judgment  affirmed* 


NicoLL  against  The  New- York  and  Erie  Railroad       m  'S' 

Company  ,^  ^^ 

12    121 
A  corporation,  althoagh  created  but  for  a  limited  period,  may  acquire  title  in    161    160 

fee  to  lands  necessary  for  its  use. 
A  deed  to  a  railroad  company  which  is  incorporated  for  a  term  of  fifty  years, 

{^ranting  lands  to  it  and  its  successors,  conveys  an  estate  in  fee,  if  the  grantor 

had  snch  an  estate. 
Rren  had  the  deed  been  without  words  of  perpetuity,  the  corporation  would 

have  taken  a  fee.    Per  Parker,  J. 
TPhethcr  a  condition  is  precedent  or  subsequent,  depends  upon  the  intention  of 

the  parties  as  expressed  in  the  deed. 
Where,  by  a  conyeyance  to  a  railroad  corporation,  land  was  granted  upon  the 

condition  that  it  should  construct  its  road  thereon  within  a  limited  time ; 

Held,  that  the  condition  was  subsequent,  and  that  title  to  the  land  rested  iu 

the  corporation  on  the  execution  of  the  deed.  . 

A  mere  Ihiluro  to  perform  such  a  condition  does  not  divest  the  title.    There 

must  be  an  entry,  or  what  is  made  equivalent  thereto  by  the  statute,  by  the 

grantor  or  his  heirs  for  a  broach  of  the  condition  to  forfeit  tiie  estate. 
This  right  of  entry  is  not  a  reversion  or  an  estate  in  land,  and  it  will  not  pass 

by  assignment  or  by  a  conveyance  of  the  premises  held  subject  to  the  condi* 

tion. 
Accordingly,  where  the   grantor   of  premises    on   condition   subsequent, 

afterwards  conveyed  the  same  to  a  third  person  and  there  was  subsequently 

a  breach ;  ffeld^  that  the  latter  could  not  divest  the  title  of  the  grantee  on 

condition. 
Semble,  that  conditions  subsequent  can  only  be  reserved  for  the  benefit  of  the 

grantor  and  his  heirs,  and  that  no  other  person  can  take  advantage  of  a  breach. 

Ejectment  commenced  in  the  supreme  court  in  February, 
1^47,  and  tried  at  the  Orange  county  circuit,  held  by  Mr. 
Justice  Edwards  in  October,  1848.  The  jury  found  a 
iliecial  verdict,  from  which  it  appeared  that  on  the  first  day 

Ker.— Vol.  n.  16 
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of  July,  1836,  Nicholas  A.  Dederer,  being  the  owner  in  fee 
simple  of  a  farm  situate  in  Blooming  Grove,  Orange  county, 
exex;uted  to  the  Hudson  and  Delaware  Railroad  Company  a 
deed,  dated  that  day,  whereby,  in  consideration  of  the  benefits 
and  advantages  to  him  of  the  railroad  proposed  to  be  made 
by  the  company,  and  of  one  dollar  to  him  paid  by  the 
company,  he  granted  to  such  company  the  privilege  of 
surveying  and  laying  out,  by  its  agents  and  engineer, 
through  his  farm  or  tract  of  land,  the  route  and  site  of  its 
road  ;  and  also  granted,  bargained,  sold  and  conveyed  unto 
the  company  and  its  successors,  so  much  of  the  farm  as 
might  be  selected  and  laid  out  by  the  company  for  the  site 
of  its  railroad,  six  rods  in  width  across  the  farm ;  provided  ^^ 
always,  and  such  erant  was  made  upon  the  express  condition, 
that  the  company  should  construct  its  railroad  within  the  time 
prescribed  by  the  act  incorporating  the  same.  That  subse- 
quently,  and  before  the  27th  of  October,  1836,  the  company 
selected  and  laid  out,  for  the  site  of  its  railroad  through  the 
fann,  a  strip  of  land  six  rods  wide  extending  through  the  farm. 
That  on  the  first  of  April,  1844,  the  farm  formerly  owned 
by  Dederer,  by  virtue  of  sundry  mesne  conveyances  became 
the  property  of  the  plaintiff  in  fee  simple,  subject  only  to 
such  right  as  the  Hudson  an^  Delaware  Railroad  Company 
then  had  to  any  portion  thereof  sufficient  for  the  track  of 
its  road.  That  this  company,  on  the  27th  of  October,  1836, 
commenced  the  construction  of  its  railroad,  but  never  com- 
pleted or  put  in  operation  a  double  or  single  track  or  any 
part  thereof.  That  in  pursuance  of  an  act  of  the  legislature, 
entitled  an  act  authorizing  the  New- York  and  Erie  Railroad 
Company  to  construct  a  branch  road,  terminating  at  the 
village  of  Newburgh,  passed  April  8,  1845,  the  Hudscm  and 
Delaware  Railroad  Company  were  authorized  to,  and  on  the 
14th  of  September,  1846,  did  execute  to  the  defendant,  the 
New- York  and  Erie  Railroad  Company,  a  deed,  and  thereby 
for  a  valuable  consideration  granted,  bargained,  'sold  and 
conveyed  to  the  defendant  and  its  successors,  the  maps, 
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charts,  drafls,  siirveys  and  other  personal  property  of  the 
Hudson  and  Delaware  Company,  and  all  its  rights,  privileges, 
immunities  and  improvements,  acquired  under  and  by  virtue 
of  the  original  act  of  incorporation  or  of  any  act  amending 
it,  or  in  any  other  manner ;  and  also  all  the  grants,  lands 
and  real  estate  acquired  by  or  ceded  or  conveyed  to  the 
Hudson  and  Delav^are  Company,  and  all  its  right,  title  and 
interest  to  the  same,  and  particularly  the  right  of  way. 
granted  by  Dederer  to  the  company  and  its  successors,  by  the 
deed  from  him  above  mentioned.  That  when  this  suit  was 
commenced,  on  the  25th  of  Februaiy,  1847,  the  defendant 
had  not  completed  or  put  in  operation  its  branch  road 
tcnninating  at  Newburgh,  or  any  part  of  it,  nor  had  it  done 
80  when  the  cause  was  tried.  That  on  the  2d  of  December, 
1846,  the  defendant  entered  upon  the  strip  of  land  six  rods 
wide,  mentioned  in  the  deed  from  Dederer  and  laid  out  by 
the  Hudson  and  Delaware  Company  through  his  farm  as  the 
sit^  of  its  road,  and  ejected  the  plaintiff  therefrom,  and 
tliat  the  defendant  was  still  in  the  possession  thereof.  The 
suit  was  brought  to  recover  possession  of  this  strip  of  land 
from  the  defendant. 

The  justice  before  whom  this  cause  was  tried  ordered 
judgment  upon  the  special  verdict  in  favor  of  the  plaintiff. 
The  defendant  appealed,  and  the  supreme  court,  sitting  in 
general  term  in  the  3d  district,  reversed  the  judgment  and 
gav6  judgment  in  favor  of  the  defendant.  {See  12  Ba-ii.i 
460.)     The  plaintiff  appealed  to  this  court. 

fJ.  L.  FancheTj  for  appellant. 

I.  The  condition  in  the  deed  from  Dederer  to  the  company 
was  a  part  of  the  contract  between  the  parties,  and  was 
what  is  denominated  ''  condition  in  deed"  (4  Kenfs  Com.^ 
123);  and  it  was. not  competent  for  the  legislature  to 
enlarge  the  estate,  or  annul  the  condition,  without  consent 
of  the  parties.     (1  How.  U.  S.  Rep.,  319 ;  8  Wheau  85.) 
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It  was  a  condition  precedcTit  that  intention  of  the  parties 
is  manifest :  otherwise,  no  effect  can  be  given  to  the  clause 
allowing  the  railroad  to  enter  for  surveying  and  laying  out 
the  road ;  and  because  the  condition  goes  to  the  whole  con- 
sideration.  Even  if  the  qualification  is  called  a  condition 
subsequent,  the  party  who  enters  for  breach  of  the  condition 
becomes  seized  of  his  former  estate  (4  Kent^s  Com,^  126) ; 
or,  if  the  grantor  continued  in  possession,  as  was  the  case 
here,  no  entry  was  necessary  to  restore  the  estate. 

Plaintiff*,  as  Dederer's  grantee,  was  entitled  to  retain  the 
possession,  unless  the  defendant  could  show  he  was  not 
rightfully  in. 

II.  The  condition  contained  in  the  deed  was  not  performed, 
and  was  broken  before  this  action  was  brought. 

in.  Independent  of  the  grounds  stated  in  the  first  point, 
it  is  insisted  that  if  the  qualification  was  a  condition  subse- 
quent, the  right  of  entry  remaining  inDederer,  the  grantor, 
was  assignable  under  the  provisions  of  the  Revised  Statutes, 
as  an  "expectant  estate,"  and  at  the  commencement  of 
tUs  action  was  vested  in  the  plaintiff  by  the  mesne  convey- 
ances. (2  R.  5.,  M  ed.,  p.  9,  §^  8,  9,  10,  12 ;  ibid,,  p.  12, 
§  35 ;  Lawrence  v.  Bayard,  7  Paige,  76  ;  4  Kent^s  Com.,  262, 
1th  ed.,  p.  271,  note  a;  20  Wend.,  220;  22  Wmd.,  405.) 
Rights  of  entry  are  now  alienable  in  England.  (7  and  8 
Vict.,  ch.  76 ;  8  and  9  Viet.,  ch.  106.) 

IV.  The  grantor's  contingent  right  of  entry,  being  "  a 
possibility  coupled  with  an  interest,"  was  assignable  in 
equity,  independently  of  the  Revised  Statutes.  {Jones  v. 
Roe,  3  T.  R.,  88 ;  Whitfield  v.  Fanssart,  1  Ves.  Sen.,  391 ; 
Wright  V.  Wright,  id.,  411 ;  Jackson  v.  Waldron,  13  Wend., 
192.  195.) 

V.  The  grant  of  Dederer  to  the  Hudson  and  Delaware 
Railroad  Company  conveyed  only  an  estate  for  years,  and  not 
in  fee :  (1.)  Because  the  legal  existence  of  that  corporation 
was  limited  by  its  charter  to  fifty  years.    {Laws  of  1835,  p. 
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113,  <^  1.)  (2.)  Because  that  corporation  could  only  iake 
lands  for  the  purposes  specified  in  its  charter,  to  be  used  by 
them  for  their  road,  which  use  was  limited  to  fifty  yeai's. 
It  follows  that  there  was  a  certain  vested  reversion  in  the 
grantor  capable  of  assignment.   (1 R.  &,  747,  %%  23, 24, 25.) 

T.  M.  Kiuockf  for  the  respondent. 

I.  The  Hudson  and  Delaware  Railroad  Company  took  the 
fee  under  the  grant  from  Dederer.  (2  Kentj  281,  282,  283 ; 
Act  of  Incorporation^  Semon  Laws  of  1835,  ^^  9  and  16  ;  1 
R.  S.,  732,  1st  ed.j  600 ;  2  JR.  iS.,  33,  3d  ed.,  %  1 ;  Trustees 
of  the  Presbyterian  Society  in  Waterloo  v.  The  Auburn  and 
Rochester  R.  R.  Co.j  3  HiUy  567 ;  Kyle  v.  The  Auburn  and 
Rochester  R.  R.  Co.,  2  Barchan  jR.,  489.) 

n.  Corporations  are  capable  of  taking  a  fee  simple  for 
the  purpose  of  alienation,  though  they  hold  only  a  deter- 
minable fee  for  the  purpose  of  enjoyment.  (2  Kenfs  Com., 
282 ;  2  Preston  on  Estates j  50  ;  1  Preston  on  Abstracts ,  271, 
273 ;  5  DeniOf  389,  401 ;  AngeU  Sf  Ames  on  Corporations, 
128.) 

III.  The  plaintiff  being  the  assignee  or  grantee  of  Dederer, 
the  grantoi*  of  the  Hudson  and  Delaware  Railroad  Company, 
cannot  take  advantage  of  the  condition  broken,  or  maintain 
this  action :  (1.)  Conditions  in  deeds  conveying  a  freehold 
or  fee  can,  by  the  common  law,  only  be  reserved  for  the 
grantor  or  his  heirs,  and  none  but  they  can  take  advantage 
of  the  breach.  (2  fVendetTs  Blach  Com.,  154,  155,  159 ; 
4  Kent^s  Com.,  122 ;  Co.  Litt.,  vol.  2,  214 ;  1  Smithes  Leading 
|i  Cases;  Hare  Sf  Wallace's  Notes,  80,  96.)     (2.)  The  breach 

of  the  condition  does  not  defeat  the  estate.  There  must  be 
an  entry,  and  this  right  of  entry  can  only  be  reserved  to 
the  grantor  and  his  heirs.  It  is  a  maxim  of  the  common 
law,  that  nothing  that  lies  in  entry  or  re-entry  can  be 
aamgned.  {Greenleafs  Cruise,  vol.  1,  title  13,  ^15 ;  1  Smithes 
Leading   Cases;    Wallace   ^  Hare's  Notes,   100,    96;    Co. 
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LitL,  214,  a  b;  215,  a;  4:  KerUy  122.)  (3.)  Nor  has  the 
common  law  been  altered  in  this  respect  by  statute  giving 
right  of  entry  to  an  assignee  in  any  instance  not  coupled 
with  reversionary  interest,  as  in  the  cas^s  of  estates  for 
years  and  for  life,  except  in  cases  of  leases  in  fee  reserving 
rent.  (2  R.  5.,  3d  ed.,  32,  §§  23,  24,  25 ;  2  Wend.  Black. 
Com.y  155;  Note,  4th  Kent,  122;  Co.  Lilt.,  215,  a; 
1  SmitlCs  Leading  Cases,  4th  Am.  ed.;  Wallace  Sf  Hare's 
Notes,  96.)  (4.)  And  though  an  entry  be  not  now  necessary 
under  the  Revised  Statutes,  still  the  action  can  only  be 
brought  by  a  person  having  the  right  of  entry.  (1  Smith's 
Leading  Cases,  4th  Am.  ed.;  Wallace  Sf  Harems  Notes,  96.) 

IV.  The  plaintiff  took  no  interest  in  the  premises  by  the 
deed  to  him  in  1844,  which  is  the  only  one  under  which  he 
claims.  It  was  given  before  the  pretended  forfeiture,  as  is 
shown  by  a  reservation  of  the  right  of  the  railroad  company. 
At  that  time  Dederer  had  no  assignable  interest.  (1  Smith's 
Leading  Cases,  4ih  Am.  ed. ;  Wallace  If  Harems  Notes,  99 ; 
4th  Kent,  122.)  The  condition  was  not  an  estate  at  all.  It 
was  not  a  present  estate,  nor  an  expectant  estate,  either  future 
or  in  reversion,  and  was  not  assignable  even  under  the 
Revised  Statutes.  (1  R.  S.,  725,  §  35 ;  4rA  Kent,  261, 
262.) 

V.  The  special  verdict  contains  no  fact  from  which  to 
infer  that  the  condition  in  the  deed  from  Dederer  to  the 
Hudson  and  Delaware  Railroad  Company  was  broken. 
There  is  no  finding  by  the  jury  of  the  time  at  which  they 
were  bound  by  their  charter  to  finish  their  road,  and  the 
plaintiff  is  confined  to  the  special  verdict  for  facts  on 
which  to  establish  his  right  of  recovery. 

VI.  The  sale  of  all  their  property  by  the  Hudson  and 
Delaware  Railroad  Company  to  the  New- York  and  Eiie 
Railroad  Company  was  not  such  a  dissolution  of  the  cor- 
poration as  would  cause  a  reverter.  The  legislature  had 
certainly  power  to  authorize  them  to  sell,  especially  for  the 
purpose  of  promoting  the  object  of  their  formation .    {Ben4h 
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diet  V.  Gottj  3  Barb.  S.  C.  JR.,  459.)  The  sale  preceded  the 
dissolution,  and  did,  as  intended  by  the  legislature,  vest  a 
valid  title  in  the  purchaser.  When  the  dissolution  had  taken 
place  there  was  no  property  to  revert.  The  grantor  of  the 
corporation  was  excluded  from  the  reversion  by  an  alienation 
during  its  existence.  (1  l^reston  on  AbstractSj  272,  273  ;  2 
KeiUj  282 ;  2  Preston  on  Estates,  50 ;  5  Dmio,  389,  401 ; 
Angell  Sf  Ames  on  Corporations,  128.) 

VII.  But  if  the  plaintiff  shall  be  permitted  to  prove  the 
time  provided  for  finishing  the  road,  referring  to  the  act  of 
incorporation  it  will  appear  that  the  action  was  commenced 
before  the  time  expired.  The  estate  in  the  premises  was 
vested,  liable  to  be  defeated  by  the  non-performance  of  a 
condition.  It  was  therefore  a  condition  subsequent.  To 
prevent  the  forfeiture,  the  court  will  construe  the  statute,  as 
to  the  time,  strictly  against  the  plaintiff.  (4  KeiU.,  129, 
130.) 

Parker,  J.  The  grant  from  Dederer  to  the  Hudson  and 
Delaware  Railroad  Company,  bearing  date  the  first  day  of 
July,  1836,  was  made  to  that  company  "  and  their  successors." 
Under  that  grant,  there  can  be  no  doubt  the  Hi  dson  and 
Delaware  Railroad  Company  took  a  fee.  The  words  of 
perpetuity  used  would  have  been  sufficient  to  des  .ribe  a  fee, 
even  under  the  most  strict  requirements  of  thn  common 
law. 

The  company  had  ample  power  to  purchase  lands.  It 
was  a  power  incident  at  common  law  to  all  corporations, 
1  unless  they  were  specially  restrained  by  their  charters  or  by 
*  statute.  (2  Kent,  281 ;  Co.  Litt.,  44  a,  300  i ;  1  Kyd  on 
Corp.,  76,  78,  108,  115 ;  3  Pick.,  239.)  And  in  this  case 
the  powe*  was  expressly  conferred  by  the  9th  section  of  the 
charter  {Sess.  Laws  of  1835,  p.  113) ;  and  by  the  16th  section 
there  were  given  to  it  the  general  powers  conftDrred  upon 
corporations  (1  R.  S.,  731),  one  of  which  is  thai  of  holding, 
purchasing  and  conveying  such  real  estate  as  the  purposes 
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of  the  corporation  may  require.  But  if  no  words  of  perpe- 
tuity had  been  used,  the  grantor  owning  a  fee,  the  company 
would  have  taken  a  fee ;  for  the  statute  is.  now  imperative, 
that  every  grant  shall  pass  all  the  estate  or  interest  of  the 
grantor,  unless  the  intent  to  pass  a  less  estate  or  interest 
shall  appear  by  express  terms  ^r  be  necessarily  impUed  in 
the  terms  of  the  grant.     (1  R.  <S.,  748,  <§  1.) 

But  it  is. objected  that  because,  by  the  act  of  incorpora- 
tion, there  was  given  to  it  only  a  term  of  existence  of  fifty 
years  {Laws  of  1835,  p.  110,  §  1),  therefore  the  grant  shall 
be  deemed  to  have  conveyed  an  estate  for  years,  and  not  in 
fee.  The  unsoundness  of  that  position  is  easily  shown.  It  I 
was  never  yet  held,  that  a  grant  of  a  fee  in  express  terms  / 
could  be  restricted  by  the  fact  that  the  grantee  had  but  a 
limited  term  of  existence.  If  it  were  so,  a  grant  could 
never  be  made  to  an  individual  in  fee,  because,  m  his  earthly 
existence,  he  is  not  immortal.  Under  such  a  rule,  a  man 
could  never  buy  a  greater  interest  in  a  farm  than  a  life 
estate.  It  would  follow  that  all  estates  would  be  life 
estates,  except  those  held  by  perpetual  corporations.  The 
intent  of  parties,  fully  expressed  in  a  deed,  would  avail 
nothing,  but  all  grants  would  be  measured  by  the  mortality 
of  the  grantee.  It  is  needless  to  follow  out  the  proposition 
further  to  show  its  absurdity. 

It  is  not  to  the  parties  to  a  grant,  but  to  its  terms,  that 
we  look  to  ascertain  the  character  and  extent  of  the  estate 
conveyed.  Such  was  the  rule  at  common  law,  and  is  still 
by  statute.  (1  jR.  jS.,  748,  %  1.)  The  change  made  by  the 
statute  favors  the  grantee,  where  there  are  no  express  terms 
in  the  grant,  by  presuming  the  grantor  intended  to  convey 
all  his  estate.  ♦ 

At  conunon  law,  it  was  only  where  there  were  no  express 
terms,  defining  the  estate  in  the  conveyance,  that  the  term 
of  legal  existence  of  the  grantee  was  deemed  to  be  the 
measure  of  the  interest  intended  to  be  conveyed.  Thus, 
words  of  perpetuity,  such  as  '<  heirs  or  successors,"  were 
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necessary  to  convey  a  fee.  A  grant  to  an  individual,  without 
such  words,  conveyed  only  a  life  estate*  For  the  same 
reason  a  grant,  without  such  words,  to  a  corporation  aggrt;- 
gate  {Viners  Ab.j  Estate^  L.S),  or  to  a  mayor  or  commonalty 
(ii.,  3),  conveyed  a  fee,  because  the  grantees  were  perpetual. 
The  grantee  named  in  such  case  having  a  perpetual 
existence,  the  estate  could  not  have  been  enlarged  by  words 
of  succession. 

But  this  is  nQW  changed  by  our  Revised  Statutes.  Words 
of  inheritance  or  succession  are  no  longer  necessary,  and.  in 
their  absence,  we  look,  not  to  the  term  of  existence  of  the 
grantee  to  ascertain  the  estate,  but  to  the  amount  of 
interest  owned  by  the  grantor  at  the  time  he  conveyed. 
All  his  estate  is  deemed  to  have  passed  by  the  grant.  (1 R. 
S.,  748,  §  1.) 

All  this  is  applicable  only  to  cases  where  the  grant  is 
silent  as  to  the  extent  of  interest  conveyed.  Where  that 
interest  is  expressly  described,  as  in  this  case,  the  law  never, 
either  before  or  since  our  revision,  did  violence  to  the  intent 
of  the  parties,  by  cutting  down  the  estate  agreed  to  be 
conveyed  to  the  measure  of  the  grantee's  term  of  existence. 
It  has  long  been  one  of  the  maxims  of  the  law,  that  ^'no 
implication  shall  be  allowed  against  an  express  estate 
limited  by  expross  words."  {Vina-^s  Ah.j  Imjylicatmif  A.  5; 
1  Salk.,  236.) 

It  is  erroneous  to  say  that  an  estate  in  fee  cannot  be  fully 
enjoyed  by  a  natural  person,  or  by  a  corporation  of  limited 
duration.  It  is  an  enjojrment  of  the  fee  to  possess  it,  and 
to  have  the  full  control  of  it,  including  the  power  of  aliena- 
tion, by  which  its  full  value  may  at  once  be  realized. 

It  is  well  settled  that  corporations,  though  limited  in 
their  duration,  may  purchase  and  hold  a  fee,  and  they  may 
sell  such  real  estate  whenever  they  shall  find  it  no  longer 
necessary  or  convenient.  (5  Denio,  389 ;  2  Preston  on  EsWies^ 
50.)  Kent  says :  <<  Corporations  have  a  fee  simple  for  thje 
purpose  of  alienation,  but  they  have  only  a  determdnable 
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fee,  for  the  purpose  of  enjoyment.  On  the  dissolution  of 
the  corporation,  the  reverter  is  to  the  original  grantor  or  his 
heirs  ;  but  the  grantor  will  be  excluded  by  the  alienation  in 
fee,  and  in  that  way  the  corporation  may  defeat  the  possi* 
bility  of  a  reverter.  (2  Kent,  282 ;  5  l?(?»io,  389  ;  1  Comst, 
IL,  509.)  Large  sums  of  money  are  accordingly  expended 
by  railroad  companies  in  erecting  extensive  station  houses 
and  depots,  and  by  banking  corporations  in  erecting  banking 
houses,  because,  holding  the  land  in  fee,  they  may  be  able 
to  reimburse  themselves  for  the  outlay  by  selling  the  fee 
before  the  termination  of  their  corporate'existence. 

The  Hudson  and  Delaware  Railroad  Company  then,  by 
their  grant  from  Dederer,  took  a  title  in  fee,  but  it  was  a  fee 
upon  condition,  there  being  in  the  grant  an  express  condi- 
tion that  the  road  should  be  constructed  by  the  company 
witliin  the  time  prescribed  by  the  act  of  incorporation. 
This  was  not  a  condition  precedent,  as  was  argued  by  the 
plaintiiT's  counsel,  but  a  condition  subsequent.  The  fee 
vested  at  once,  subject  to  being  divested  on  a  failure  to 
perform  the  condition.  This  is  apparent  from  the  language 
employed  in  the  grant  and  from  the  character  of  the 
transaction.  There  are  no  technical  words  by  which  to 
distinguish  between  conditions  precedent  and  subsequent. 
Whether  a  condition  be  one  or  the  other  is  matter  of 
construction,  and  depends  upon  the  intention  of  the  party 
creating  the  estate.  (4  Kem,  124 ;  1  Term  jR.,  645  ;  2  Bos. 
^  Pull.,  295 ;  3  Peters'  U.  S.  1?.,  346.)  In  the  latter  case, 
Marshall,  Ch.  J.,  said :  "  If  the  act  (on  which  the  estate 
depends)  does  not  necessarily  precede  the  vesting  of  the 
estate,  but  may  accompany  or  follow  it,  if  this  is  to  be 
collected  from  the  whole  instrument,  the  condition  is  subse- 
quent." In  this  case,  it  was  evidently  the  design  of  the 
parties  that  the  estate  should  vest  at  once,  so  that  the 
grantee  might  proceed  immediately  with  the  construction 
of  the  road ;  otherwise  a  condition  that  it  should  be  com- 
pleted within  a  given  time,  or  ever  completed,  would  be 


ALBANY,  DECEMBER,  1854.  131 


KicoU  against  The  Few-Tork  and  Erie  Railroad  Co. 

impossible.  From  the  character  of  the  condition,  it  could 
not  be  a  condition  precedent*  Possession  and  control  of  the 
land  must  necessarily  accompany  the  construction  and 
precede  the  completion  of  the  road.  The  grant  is  not  made 
to  take  eflect  on  the  happening  of  a  certain  event,  but  in 
jp-esentiy  and  liable  to  be  divested  by  the  grantee's  failure  to 
perform  the  condition.  {See  also  5  Ham.  Ohio  Rep,,  389 ; 
9  East  R.,  170 ;  5  PicJc.  R.,  628 ;  18  Martin's  Louis,  i?., 
221 ;  Co.  Liu.,  246,  b.)  Kent  says  (4  Kent.,  129) :  "  Condi- 
tions subsequent  are  not  favored  in  the  law  and  are  construed 
strictly,  because  they  tend  to  destroy  estates."  They  can 
only  be  reserved  for  the  benefit  of  the  grantor  and  his 
heirs,  and  no  others  can  take  advantage  of  a  breach  of  them. 
(4  Kent  Com.,  ]22,  127 ;  2  Blach  Com.,  154.)  The  plaintiff 
took  his  deed  of  the  farm  on  the  first  of  April,  1844.  This 
was  one  year  before  the  expiration  of  the  time  for  construct- 
ing the  road,  and  two  years  before  the  Hudson  and  Delaware 
Railroad  Company  conveyed  to  the  defendants.  At  that 
time,  therefore,  there  had  been  no  breach  of  the  condition ; 
on  the  contrary,  the  right  of  the  company  was  expressly 
recognized  and  reserved  in  the  deed.  Certainly,  then, 
Dederer,  when  he  conveyed,  had  no  assignable  interest. 

A  mere  failure  to  perform  a  condition  subsequent  does 
not  divest  the  estate.  The  grantor  or  his  heirs  may  not 
choose  to  take  advantage  of  the  breach,  and  until  they  do 
so,  by  entry,  or  by  what  is  now  made  by  statute  its  equiva- 
lent, there  is  no  forfeiture  of  the  estate.  This  was  the 
common  law,  and  it  has  not  been  altered  by  statute  so  as  to 
give  a  right  of  entry  to  an  assignee  in  any  instance  not 
coupled  with  a  reversionary  interest,  as  in  the  cases  of 
estates  for  years  and  for  life,  except  in  cases  of  leases,  or 
rather  of  grants  in  fee,  reserving  rent.  To  that  extent  the 
law  was  changed  in  England  by  32  Henry  VIII,  ch.  34 ;  and 
ginailar  enactments  have  been  made  in  several  of  the  states. 
In  this  state,  these  provisions  will  be  found  at  1  jR.  S.,  748, 
§^  23,  24  and  25,  and  are  limited  to  grants  or  leases  in  fee 
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reserving  rents,  and  to  leases  for  lives  and  for  years.  As  to 
other  grants  upon  condition,  the  common  law  is  unchanged. 
(2  Kent,  123.) 

There  was  a  reason  for  the  statutory  change  in  the 
particular  cases  mentioned ;  for  in  them  the  grantor  had  an 
interest  independent  of  the  possibility  of  reverter.  In  the 
cases  of  a  grant  or  lease  in  fee,  though  the  grantor  has  no 
reversion,  he  has  an  interest  by  way  of  annual  rents 
reserved,  and  in  the  cases  of  leases  for  lives  and  years,  he 
has  an  actual  reversion  of  what  remains  after  the  expiration 
of  tlie  particular  estates.  In  these  cases,  therefore,  he  has 
a  vested  interest,  and  may  well  be  permitted  to  assign  with 
it,  and  his  assignee  to  take  with  such  interest,  his  right  of 
entry  for  non-performance  of  a  condition  subsequent ;  for 
the  right  to  enforce  a  forfeiture  is  necessary  to  the  collection 
of  the  rents  and  to  the  protection  and  enjoyment  of  the 
reversion.  But  where  a  fee  simple,  vrithout  a  reservation 
of  rents,  is  granted  upon  a  condition  subsequent,  as  in  this 
case,  there  is  no  estate  remaining  in  the  grantor.  There  is 
simply  a  possibility  of  reverter^  but  that  is  no  estate.  There 
is  not  even  a  possibility  coupled  with  an  interest,  but  a 
bare  possibility  alone.  It  has  been  said  such  possibilities 
were  assignable  in  equity ;  but  those  were  interests  of  a  very 
different  character,  *  as  I  will  presently  show.  So  far  from 
including  these,  Kent  says  (4  Kent^s  Cornet  130) :  "  A  court  of 
equity  will  never  lend  its  aid  to  divest  an  estate  for  the 
breach  of  a  condition  subsequent,"  and  the  chancellor  acted 
upon  that  rule  in  Livingston  v.  SticMes  (8  Faige,  398). 

All  contingent  and  executory  interests  were  assignable  in 
equity,  and  would  be  enforced  if  made  for  a  valuable 
consideration.  (4  Kenty  269.)  But  these  words  had  an 
ascertained  legal  signification ;  and  it  was  never  claimed 
that  they  were  applicable  to  a  case  like  that  under  conside- 
ration. It  will  hardly  be  pretended  that  Dederer's  possibility 
of  reverter  was  a  contingent  or  an  executory  interesti  in 
the  legal  sense  of  these  words. 
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By  the  Revised  Statutes  (1  R.  S.,  725,  ^  35),  expectant 

estates  are  descendable,  devisable  and  alienable,  in  the  same 

manner  as  estates  in  possession ;  and  it  is  claimed  that 

Dederer  had  an  expectant  estate.    But  we  are  relieved  from 

all  doubt  on  this  point,  by  the  fact  that  the  statute  itself 

has  furnished  the  definition  of  the  term  "expectant  estates." 

They  are  described  (1  R.  S.,  723,  §  9)  as  including  future 

estates  and  reversions  ;  and  these  expressions  are  also  defined 

in  ^^  10  and  12.    A  future  estate  is  one  limited  to  commence 

in  possession  at  a  future  day,  either  without  the  intervention 

of  a  precedent  estate,  or  on  the  determination,  by  lapse  of 

time  or  otherwise,  of  a  precedent  estate  created  at  the  same 

time.     And  by  §  13,  a  future  estate  is  said  to  be  vested^  where 

there  are  persons  in  being  who  would  have  an  immediate 

right  to  the  possession  of  the  lands,  upon  the  ceasing  of  the 

intermediate  or  precedent  estate  ;  and  "  contingerUj^^  whilst 

the  person  to  whom,  or  the  event  upon  which  they  are 

limited  to  take  effect,  remains  uncertain.    A  reversion  is 

defined  as  the  residue  of  an  estate  left  in  the  grantor  or  his 

heirs,  or  in  the  heirs  of  a  testator,  commencing  in  possession 

on  the  determination  of  the  particular  estate  granted  oi 

devised.    I  have  been  thus  particular  in  transcribing  these 

statutoiy  definitions  of  "  expectant  estates,"  to  show,  what 

is  apparent,  that  they  are  not  in  the  least  applicable  to  the 

case  under  consideration.   Though,  as  Chancellor  Walworth 

said  (in  7  Paige,   76) :  "  They  include  every  present  right 

and  interest  either  vested  or  contingent,  which  may  by 

possibility  vest  at  a  future  day,"  yet  they  do  not  include 

the  mere  possibility  of  a  reverter,  which  the  grantor  has 

after  he  has  conveyed  in  fee  on  condition  subsequent.     He 

has  no  present  right  or  interest  whatever,  and  no  more 

control  over  it  than  a  son  has  in  the  estate  of  his  father  who 

is  living.     The  provision  of  the  Revised  Statutes,  by  which 

expectant  estates  are  made  alienable,  no  doubt  covers  the 

same  class  of  interests  which,  before,  were  only  assignjJile 
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in  equity.  They  are  now  assignable  at  law  as  well  as  in 
equity, 

Kent  says  (4  Com.,  370),  that  the  grantor  of  an  estate 
upon  condition  has  only  a  possibility  of  reverter  and  no 
reversion ;  and  in  the  note  to  page  11  of  the  same  volume 
he  says,  "  there  is  only  the  possibility  of  reverter  left  in  the 
grantor  and  not  an  actuftl  estate,"  citing  Martin  v.  Strachany 
5  Term.  R.  107,  {note).  For  examples  illustrating  the  distinc- 
tion  between  a  naked  possibility  and  a  possibility  coupled 
with  an  interest,  see  4  Kent  Com.y  262,  note  i,  and  Jack&on  v. 
Waldron  (13  WendeUj  178),  and  Fortescue  v.  Satterthwritey  1 
Iredell  N.  C.  R.,  570. 

Suppose  A  sell  to  a  banking  coiporation  in  fee,  by 
express  words,  a  lot  of  land  on  which  to  build  a  banking 
house.  If  the  bank  does  not  sell  that  land,  but  retains  it 
till  the  expiration  of  its  charter,  it  will  revert  to  him,  or,  if 
he  be  dead,  to  his  heirs.  Now,  what  estate  had' A  afler  he 
had  conveyed  in  fee  to  the  bank  ?  None  whatever.  He 
had  only  a  possibility  of  a  reverter — a  naked  and  very 
remote  possibility,  but  nothing  that  he  could  convey  to  an 
assignee.  He  had  sold  his  entire  interest  and  received  the 
full  value  of  it.  The  presumption  was  it  would  never  return. 
The  law  would  not  favor  its  return ;  and  the  grantee,  who 
enjoyed  the  entire  estate  and  upon  whose  volition  alone  it 
could  return,  would  not  be  likely  to  so  far  neglect  his  own 
interests  as  to  permit  its  return.  A  voluntary  reconveyance 
would  be  hardly  more  improbable  than  a  reverter.  Just 
such  an  estate  and  no  other  had  Dederer  in  this  land  when 
he  conveyed  to  the  plaintiff.  In  both  cases,  the  estates 
granted  were  upon  condition.  In  the  case  of  the  bank,  the 
condition  was  implied  in  law.  {Angel/  Sf  Ames  on  Corp.i 
128.)    In  this  case,  the  condition  was  expressed. 

What  is  meant  by  possibilities  coupled  with  an  interest 
is  of  a  very  different  character,  as  may  be  seen  by  feierence 
to  4  Kent  Com.,  262,  and  cases  there  citedj  and  13  Wend.^ 
supra,    Jicklings    in  his  treatise  on  the  analogy  between 
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legal  and  equitable  estates,  says,  that  under  the  generic 
term  oi  possibilities  coupled  with  an  interest  may  be 
classed  all  contingent  and  executory  interests  in  land,  as 
springing  and  shifting  uses,  contingent  remainders  and 
executory  devises. 

The  cases  cited  by  the  plaintiff's  counsel,  for  the  purpose 
of  showing  that  the  common  law  rule  has  been  changed  by 
the  Revised  Statutes,  have  no  applicability.  In  Lawrence  v. 
Bayard  (7  Paige^  70),  the  litigation  was  concerning  personal 
property  only,  and  the  general  remarks  of  the  chancellor,  as 
to  the  extent  of  the  change  made  by  the  Revised  Statutes, 
I  have  already  quoted. 

Upon  the  whole,  my  conclusion  in  this  case  is,  that  the  • 
Hudson  and  Delaware  Railroad  Company  took  from  Dederer  - 
a  fee  upon  condition  subsequent ;  that  at  the  time  of  the 
conveyance  by  Dederer  to  the  plaintiff,  there  had  been  no 
forfeiture ;  and  that  Dederer  had,  at  the  time  of  such  con- 
veyance, no  assignable  interest  in  the  premises. 

The  judgment  of  the  supreme  codrt  should  be  affirmed. 

Gasdineb,  C.  J.  By  the  conveyance  from  Dederer,  in 
1836,  the  Hudson  and  Delaware  Railroad  Company  took  a 
fee  in  the  premises  in  question.  Such  is  the  legal  effect  of 
the  language  of  the  deed,  and  there  is  nothing  in  the  objects 
for  which  the  company  was  incorporated  to  restrict  its 
meaning.  As  the  learned  judge,  who  delivered  the  opinion 
of  the  supreme  court,  has  well  remarked,  there  is  no  neces- 
sary connection  between  the  period  of  enjoyment  or  user 
and  the  quantity  of  the  estate.  A  fee  may  be  as  necessary 
to  the  absolute  control  of  their  track,  and  for  the  erection 
of  bridges  and  other  permanent  fixtures,  where  the  corpora- 
tion is  to  continue  for  fifty  years,  as  where  its  charter  is 
perpetual.  The  fee  was  qualified  in  this  case  by  a  condition 
subsequent;  the  grant  was  upon  the  express  condition 
that  the  railroad  should  be  constructed  by  the  corporation 
within  the  time  prescribed  in  the  act  of  incorporaiion. 
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The  construction  of  the  road  implied  a  right  to  enter 
and  appropriate  the  land  granted  for  tha^  purpose  ;  because, 
in  no  other  way  could  the  condition  be  performed.  The 
permission  to  survey  and  lay  out  the  track  amounted  to 
nothiug,  without  the  right  to  construct,  which  implied  not 
merely  a  right  to  enter,  but  to  use  the  necessary  materials 
there  found ;  to  lay  down  the  rails ;  in  a  word,  the  right  to 
the  exclusive  and  permanent  possession  and  ownership  of 
the  soil. 

The  next  question  is,  has  there  been  a  breach  of  the 
condition ;  and  if  so,   can  the  grantees  of  Dederer  claim 
the  benefit  of  it  ?     The  condition  is,  that  the  "  said  road 
should  be  constructed  by  the  Hudson  and  Delaware  Com- 
pany within  the  times  prescribed  in  the  act  of  incorporation.'' 
It  is  claimed  that  this  act  is  private,  and  one  of  which  we 
cannot  take  judicial  notice ;  and  from  aught  that  appears 
on  the  face  of  the  special  verdict,  the   time  limited  for 
the  construction  may  not  yet  have  elapsed.     The  objection 
is  technical,  and  is  answered :  first,  by  the  grant  from 
Dederer,  which  refers  to  and  admits  an  act  of  incorporation. 
Under  this  grant  the  defendants,  the  Erie  Railroad,  claim 
title   exclusively;   secondly,  the  jury  expressly  find  that 
the  conveyance,  by  the  Delaware  and  Hudson  Company 
to  the  defendants,  w^as  under  and  in  pursuance  of  an  act 
authorizing  the  New- York  and  Erie  Bailroad  Company  ta 
construct  a  branch,  terminating  at  the  village  of  Newburgh 
and  authorizing,  among  other  things,  a  conveyance  of  al 
the  rights,  privileges,  immunities  and  improvements  of  th« 
Hudson   and  Delaware   Company,   whether  acquired  b^t 
virtue  of  their  original  act  of  incorporation  or  under  an  v 
act  amending  the  same.     As  the  act  stated  in  the  specu* 
verdict  refers,  by  way  of  recital,  to  and  adopts  the  origirirt* 
act  incorporating  the  Hudson  and  Delaware  Company,  1  ^tr 
existence  of  that  statute,  even  if  a  private  one,  is  sufBcien  '  v 
established,  and  its  provisions  may  be  considered  as  form  .|k 
a  part  of  th^  verdict,  so  far  as  they  may  be  necessary  t«  a 


ALBANY,  DECEMBER,  1864.  137 

Nicoll  against  The  New-York  and  Erie  Railroad  Co. 

determination  of  the  rights  of  these  parties.  The  act  of 
incorporation  thus  referred  to  was  passed  April  21,  1835 
{Laws  of  1835,  110),  and  provides  that  the  corporation 
should,  within  two  years  from  the  date  of  that  act,  com- 
mence, and  in  ten  years  thereafter  finish  and  put  in  operation, 
a  single  or  double  track  of  such  road  from  the  village  of 
Newburgh  to  the  Delaware  river.  The  verdict  states  that* 
"  the  company  commenced  the  construction  of  the  railroad 
on  the  27th  of  October,  1836,  but  never  finished  or  put  in 
operation  their  single  or  double  track,  or  any  part  thereof." 
If  the  company  had  ten  years  from  the  date  of  their 
charter,  or,  if  the  work  should  be  commenced  within  two 
years,  ten  years  from  that  commencement  within  which  to 
complete  the  road,  which  is  the  most  that  can  be  claimed, 
the  longest  period  would  expire  in  October,  1846.  The 
suit  was  commenced  in  February,  1847.  The  condition  in 
the  conveyance  of  Dederer  was  therefore  never  performed  by 
the  Hudson  and  Delaware  Company,  and  we  cannot  assume 
a  performance  by  the  New- York  and  Erie  Railroad  Company, 
because  no  such  fact  is  found  by  the  verdict,  but  the 
contrary.    A  breach,  consequently,  is  established. 

The  gi'antor  and  his  heirs,  therefore,  could  enter  upon 
the  premises  for  the  non-performance  of  the  condition ;  and 
the  remaining  question  is,  did  that  right  enure  to  the  benefit 
of  the  plaintifi",  who  claims,  under  the  original  owner,  by 
deed  subsequent  to  the  conveyance  to  the  corporation  and 
prior  to  the  breach  of  the  condition  ?  The  deed  last  men- 
tioned was  executed  on  the  first  of  April,  1844,  and  conveyed 
the  entire  fann,  of  which  the  premises  in  question  were  a 
part,  in  fee,  "  subject  only  to  such  right  as  the  Hudson  and 
Delaware  Company  then  had  to  any  portion  thereof 
sufficient  for  the  track  of  their  road." 

At  the  time  of  this  conveyance,  Dederer  had  the  mere 
right  to  reclaim  the  premises  for  the  non-performance  of 
the  condition.  That  such  a  right  was  not  the  subject  of 
conveyance  at  the  common  law,  is  fully  established  by  the 

Ker.— Vol.  XL  18 
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authorities  referred  to  by  the  supreme  court,  and  those 
quoted  by  Judge  Ruggles  in  the  case  of  De  Peysfer  v. 
MicJiaelj  2  Seldeuj  506,  507.  But  it  is  urged  that  the  court 
below  overlooked  a  provision  of  the  Revised  Statutes 
defining  estates  in  expectancy,  and  declaring  them  '<  descend- 
ible, devisable  and  alienable,  in  the  same  manner  as  estates 
^n  possession."  (1  R.  S.,  726,  ^  35.)  A  future  estate  is 
defined  to  be  an  estate  limited  to  commence  in  possession 
at  a  future  day,  and  a  reversion  to  be  the  residue  of  an 
estate  left  in  the  grantor  or  his  heirs,  commencing  in 
possession  on  the  determination  of  a  particular  estate 
granted.  (§^  10,  12.)  The  right  of  Dederer  was  not  a 
reversion,  for  he  had  parted  with  the  fee.  No  remainder 
could  have  been  limited  upon  a  conditional  fee  by  the 
common  law,  for  the  very  conclusive  reason  that  the  first 
grantee  took  the  whole  estate,  and  there  was  nothing  that 
was  the  subject  of  limitation.  The  definition  contained  in 
the  10th  section  was  not  intended  to  create  any  new  estate, 
unknown  to  the  law  as  then  existing,  but  to  apply  the 
same  principles  to  all  classes  of  expectant  estates.  Hence, 
the  revisers,  in  their  note  to  the  10th  section,  say :  "  In 
conformity  with  our  plan,  and  with  a  view  to  subsequent 
provisions,  the  definition  in  this  section  is  so  framed  as  to 
comprehend  every  species  of  expectant  estates  created  by 
the  act  of  the  p^rty,  remainders,  strictly  so  called,  future 
uses  and  executory  devises."  The  words  by  "  lapse  of  time 
or  otherwise,"  they  add,  are  necessary  to  provide  for 
contingent  limitations  operating  to  abridge  or  defeat  the 
prior  estate ;  and  the  other  variations  from  the  ordinaiy 
definition  of  a  remainder,  are  introduced  to  embrace  estates 
infiUuroy  as  they  are  technically  termed.  This  is  all  very 
intelligible,  but  is  very  far  from  avowing  a  design  to  declare 
every  contingency,  by  which  an  estate  might  possibly  be 
determined,  a  conditional  limitation ;  or  that  a  right,  to 
arise  upon  a  forfeiture  by  which  an  estate  might  be  avoided, 
was  itself  an  estate,  either  with  or  without  a  condition* 
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A  right  of  this  sort,  depending  upon  the  non-performance 
of  a  condition  by  the  grantee,  waa  not  an  estate  in  the 
lands  to  which  the  condition  pertained,  either  at  the  common 
law  or  by  the  Revised  Statutes.  Accordingly,  in  De  Peijs- 
ter  V.  MicJtaelf  above  referred  to,  we  hold  that  the  right  of 
reentry,  for  the  non-payment  of  rent  or  the  non-performance 
of  other  covenants,  is  not  such  an  interest  in  the  estate  as 
would  uphold  the  condition  in  that  case ;  that  it  was  not 
a  reversion  nor  the  possibility  of  a  reversion,  nor  any 
estate  in  the  land.  It  was  a  mere  right  in  action,  and  if 
enforced,  the  grantor  would  be  in  by  forfeiture  of  a  condition 
and  not  by  a  reverter.  (IJ.,  506^)  The  learned  editor  of 
Kent's  Commentaries,  in  a  note,  after  referring  to  the 
definition  of  future  estates  given  in  the  10th  section  of  the  Re- 
vised Statutes,  and  to  the  35th  section  above  quoted,  remarks, 
that  "  this  sweeping  provision  would  seem  to  embrace  every 
executory  and  contingent  interest."  (4  KerUj  1th  ed.\  271, 7^. 
a.)  If  by  this  is  meant  that  every  executory  and  contingent 
interest,  in  the  language  of  the  'lOth  section  "  limited"  to 
commence  in  possession  at  a  future  day,  is  alienable,  the 
remark  may  be  correct.  The  word  interest  would  merely 
be  substituted  for  **  estate,"  the  term  adopted  in  the  statute. 
If,  however,  it  is  to  be  understood  as  intimating  that  a 
naked  possibility,  not  arising  from  a  limitation  in  a  deed  or 
devise,  as  of  a  son  inheriting  the  estate  of  his  father  living  at 
the  time  of  the  grant,  is  alienable,  the  doctrine  is  not,  I 
apprehend,  supported  by  anything  in  the  statute  upon  which 
he  is  commenting. 

The  distinction  between  a  limitation  and  a  condition  is 
stated  in  the  Commentaries  of  Chancellor  Kent.  The  first 
determines  the  estate  when  the  period  of  limitation  arrives, 
without  entry  or  claim.  A  condition  does  not,  however, 
defeat  the  estate  until  entry  by  the  grantor  or  his  heirs, 
and  upon  entry,  the  grantor  is  in  as  of  his  former  estate. 
{Ke9U'$  Cam.,  131,  vol.  4,  7th  ed.)  When  men  of  the  high 
standing  of  the  revisers  introduced  the  legal  term  "  limita 
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tion"  into  their  definition  of  a  future  estate,  there  is  every 
presumption  that  they  used  it  in  its  ordinary  legal  sense, 
and  in  this  sense  it  certainly  does  not  include  a  condition 
subsequent. 

Upon  the  whole,  I  am  of  opinion  that  the  law  is  not 
changed  by  our  statute  so  as  to  affect  the  rights  of  these 
parties;  that  the  decision  of*  the  supreme  court  was 
correct,  and  that  the  judgment  should  be  affirmed. 

Judgment  accordingly. 


12  140         The  Mayor,  Aldermen,  &c.,  op  New- York  asrainst 

Colgate. 

A  sum  assessed  upon  the  owner  of  a  lot  for  the  purpose  of  widenmg  a  street 
in  tho  city  of  New- York,  by  virtue  of  the  *'  act  to  reduce  several  laws 
relating  particularly  to  the  city  .of  New- York  into  one  act"  (2  R,  L.,  842), 
and  tho  acts  amending  the  same,  is  a  lien  upon  the  lot  in  respect  to  which 
the  assessment  is  made  in  the  nature  of  a  mortgage. 

And  where  proceedings  were  commenced  by  the  corporation  to  collect  the  sum 
assessed  by  a  sale  of  the  lot  according  to  the  provisions  of  the  statutes  in 
relation  to  the  collection  of  assessments  and  taxes  in  the  city  of  New- York, 
and  the  lot  was  sold  for  the  sum  assessed,  and  the  money  paid  to  the 
corporation  by  the  purchaser,  but  owing  to  a  defect  in  the  proceedings  the 
sale  never  became  operative,  nor  was  the  owner  affected  by  it,  and  the  money 
received  from  the  purchaser  was  retured  to  him ;  Held^  that  the  lien  was 
not  discharged,  and  that  such  defective  proceedings  were  not  a  bar  to  an 
action  against  the  owner  of  the  lot  to  enforce  payment  of  the  sum  assessed. 

It  requires  the  same  length  of  time  to  bar  an  action  to  enforce  payment  of 
the  sum  assessed  as  is  required  to  bar  an  action  on  a  mortgage  or  judgment. 

Action  in  the  New-York  superior  court,  commenced  in 
June,  1851.  The  complaint  alleged  that  on  the  12th  of 
November,  1838,  commissioners  of  assessment,  appointed 
in  a  proceeding  pending  in  the  supreme  court,  on  the 
petition  of  the  plaintiffs  to  straighten  and  widen  John- street 
in  the  city  of  New-York,  made  a  report  to  the  court, 
whereby  tbey  reported  that  premises  situate  in  the  city  and 
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owned  by  the  defendant  were  benefited  by  the  improve* 
ment  to  the  amount  of  $265 ;  that  the  report  was  confirmed 
by  the  court  on  the  3d  of  April,  1839 ;  and  that  thereby 
the  defendant,  who  then  and  still  owned  the  premises,  was 
assessed  on  account  thereof,  and  became  liable  to  pay  to 
the  plaintiffs  the  amount  ajpove  mentioned,  and  that  such 
amount  became  and  was  a  lien  upon  the  premises  in  like 
manner  as  though  its  payment  had  been  secured  by  a 
mortgage  thereon  to  the  plaintiffs.  The  answer  denied  the 
making  of  the  assessment,  or  that  thereby  the  defendant 
became  liable  to  the  plaintiffs  for  its  amount,  or  that  such 
amount  was  any  lieu  or  incumbrance  upon  the  premises. 
In  the  answer,  the  sale  of  the  premises  as  hereinafter  stated 
was  alleged,  and  it  was  insisted  that  thereby  any  lien  which 
the  plaintiffs  ever  acquired  was  discharged.  The  defendant 
also  by  his  answer  insisted  that  the  cause  of  action  stated 
in  the  complaint  accrued  more  than  six  years  before  the 
commencement  of  this  suit. 

The  cause  was  tried  before  Justice  Campbell  without  a 
jur}'.  The  following  were  the  facts,  as  found  by  him :  The 
commissioners  of  estimate  and  assessment  in  the  matter  of 
John-street  made  their  report,  which  was  confirmed  on  the 
3d  day  of  April,  1839,  and  the  assessment  made  as  stated  in 
the  complaint.  In  November,  1841,  the  premises  of  the 
defendant  were  sold  by  the  plaintiffs  to  satisfy  the  amount 
of  the  assessment,  under  and  by  virtue  of  the  act  of  the 
legislature,  entitled  **  An  act  for  the  more  effectual  collection 
of  taxes  and  assessments  in  the  city  of  New- York,"  passed 
April  12,  1816,  and  the  acts  amending  the  same.  On  the 
sale,  the  premises  were  purchased  by  one  Robert  Colgate, 
for  the  period  of  ten  years,  at  the  amount  of  the  assessment 
and  expenses,  which  sum  was  paid  to  the  plaintiffs  by  him, 
and  a  certificate  of  sale  and  purchase  issued  to  him  in 
accordance  with  the  statute.  The  redemption  notice 
required  by  the  act  of  1816,  above  mentioned,  as  amended 
by  the  act  of  May  14,  1840,  was  not  published  as  prescribed 
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hj  these  acts ;  but  tlie  same  was  made  and  given  in  the 
same  manner  and  for  tlie  same  length  of  time  as  in  the  case 
of  Doughty  V.  Hopey  reported  in  1st  Comstocky  79.  At  the 
sale  of  the  premises,  notice  was  given  that  should  any  mistake 
or  irregularity  on  the  part  of  the  plaintiffs  be  discovered 
in  the  proceedings  for  the  assessment,  collection  or  sale,  so 
as  to  prevent  them  from  being  effectual,  the  sale  was  to  be 
void  and  the  purchase  money  with  interest  returned  to  the 
purchaser.  In  May,  1849,  the  purchaser  presented  the 
certificate  of  sale  to  the  plaintiffs  and  demanded  the  amount 
paid  by  him  on  the  sale,  and  such  amount  with  interest  was 
then  repaid  to  him  by  the  plaintiffs,  and  the  certificate 
canceled.  The  evidence  tending  to  prove  the  irregularity 
in  the  publication  of  the  notice  to  redeem,  the  notice  given 
at  the  sale,  and  the  repayment  of  the  purchase  money  by 
the  plaintiffs,  was  objected  to  by  the  counsel  for  the  defen- 
dant, and  allowed  by  the  court,  and  the  counsel  for  the 
defendant  excepted.  The  premises  belonged  to  the  defendant 
at  the  time  of  the  assessment  and  subsequently  to  the  time 
the  suit  was  commenced. 

On  the  foregoing  facts  Justice  Campbell  ordered  a  judg- 
ment in  favor  of  the  plaintiffs,  by  which  it  was  adjudged 
and  decreed  that  the  amount  of  the  assessment,  being  $265 
with  interest  from  the  3d  of  April,  1839,  was  a  lien  and 
charge  upon  the  premises  assessed,  in  the  same  manner  as 
though  they  had  been  mortgaged  to  the  plaintifi  therefor ; 
that  the  defendant  pay  such  amount  with  the  costs  of  the 
suit,  and  in  default  thereof,  that  the  premises  be  sold  and 
the  proceeds  applied  to  its  payment,  and,  that  the  plaintiffs 
have  execution  against  the  defendant  for  any  deficiency 
which  might,  exist.  The  judgment  was  affirmed  by  the 
superior  court  at  a  general  term.  The  defendant  appealed 
to  this  court. 

Richard  Mott,  for  the  appellant. 

R.  J.  Dillon^  for  the  respondents. 
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Gardiner,  C.  J.  Neither  the  act  of  1787,  regulating  the 
buildings,  streets,  wharves  and  slips  in  the  city  of  New- York, 
or  that  of  1801,  with  the  same  title,  conferred  the  jwwer  to 
take  lands  for  the  purpose  of  altering  streets;  and  the 
authority  granted  was  consequently  limited  to  those  cases 
which  did  not  require  the  exercise  of  the  right  of  eminent 
domain.  The  assessments  made  by  virtue  of  those  statutes 
for  sums  expended  for  streets,  &c.,  were  to  be  imposed  by 
commissioners,  subject  to  the  approval  of  the  common 
council  by  whom  they  were  appointed,  and  might ''  be  sued 
for  and  recovered,  in  like  manner  as  if  the  houses  and  lots 
assessed  were  mortgaged  for  the  payment."  By  the  act  of 
1812,  §  1,  the  authority  to  take  lands  for  the  purpose  of 
enlarging,  straightening,  altering  or  otherwise  improving 
the  streets  of  the  city  was  granted  to  the  common  council ; 
the  commissioners  of  assessment  to  be  appointed  and 
their  proceedings  to  be  supervised  and  approved  by  the 
supreme  court.  The  laws  above  mentioned  were  in  force 
in  1813,  when  •*  the  act  to  reduce  the  several  laws  relating 
particularly  to  the  city  of  New- York  into  one  act"  was 
enacted.  (2  R.  X.,  342,  433.)  The  provisions  of  the  acts 
of  1787  and  1801,  so  far  as  they  relate  to  streets  uncon- 
nected with  wharves,  were  embodied  .in  the  law  of  1813, 
Tmder  the  head  *' of  paving  and  regulating  streets,  &c;" 
and  the  provisions  of  the  act  of  1812,  upon  the  same 
subject,  under  the  head  *<  of  opening  and  laying  out  streets, 
&c."  The  remedies  given  by  the  act  of  1813,  for  the 
collection  of  the  assessments  for  "  paving,  and  regulating, 
and  the  opening  of  streets,"  by  those  sections  found  under 
those  captions  respectively,  are :  First,  that  the  assessment 
is  declared  a  lien  upon  the  lots  benefited.  Second,  it  may 
be  enforced  by  distress  and  sale  of  the  goods  of  the  owners 
and  occupants,  who  are  made  liable  for  its  payment ;  and 
in  case  of  opening  streets,  an  action  of  debt  or  assumpsit 
eould  be  maintained  for  its  recovery.    (§^  175,  186.) 

With  this  general  reference  to  the  law  of  1813,  and  to 
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some  of  the  statutes  existing  at  the  time  of  its  passage,  we 
proceed  to  the  consideration  of  the  223d  section  of  that  act, 
upon  the  construction  of  which  depends  the  whole  question 
in  controversy*  This  section  is  found  under  the  caption 
"  of  wharves,  piers  and  slips."  (2  R.  i.,  j).  431.)  By 
section  219,  under  the  same  heading,  the  common  council 
are  authorized  to  take  lands  for  wharves  and  slips,  and  to 
assess  the  damages  by  a  jury  to  be  summoned  for  that 
pui-pose  ;  by  section  221,  they  have  power  to  lay  out  streets 
and  wharves,  according  to  the  plan  previously  sanctioned, 
along  the  East  and  Hudson  rivers,  which  are  to  be  made 
by  the  proprietors  of  lands  nearest  and  opposite  to  said 
streets  or  wharves,  and,  in  case  of  their  neglect  or  refusal, 
by  the  corporation  of  the  city,  who  may  levy  the  sums 
expended  (if  not  paid)  with  interest  and  costs  by  distress 
and  sale  of  the  goods  of  the  proprietors,  or  recover  the 
same  by  action  of  debt.  Then  follows  section  223,  which 
provides,  ''that 'the  said  sums  so  to  be  expended,  and 
every  sum  which  hath  heretofore  been  assessed  among  the 
owners  and  occupants  of  any  houses  or  lots  in  said  city,  by 
virtue  of  the  act  for  regulating  the  buildings,  streets, 
wharves  and  slips  in  the  city  of  New- York,  passed  April 
16,  1787,  or  by  virtue  of  the  act  with  the  same  title,  passed 
April  3,  1801,  and  not  refunded,  or  shall  hereafter  be 
assessed  by  virtue  of  this  act,  shall  be  a  lien  or  charge 
upon  the  houses  and  lots  in  respect  to  which  such  assess- 
ments shall  have  been  made,  and  shall  be  on  interest  imtil 
paid ;  and  shall  be  entitled  to  a  preference  before  all  other 
incumbrances  on  the  same ;  and  may  be  sued  for  and 
recovered  with  costs,  in  like  manner  as  if  said  houses  and 
lots  were  mortgaged  to  the  corporation  for  the  payment 
thereof."  The  first  clause  of  the  section,  ''  that  the  said 
sums  so  to  be  expended,"  obviously  refers  to  the  expenses 
which  might  be  incurred  by  virtue  of  the  sections  immedi- 
ately preceding,  and  which  embrace  wharves,  piers,  slips 
and  the  streets  connected  with  them  to  be  constructed,  or 
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extended  upon  the  Hudson  and  East  rivers.  The  second 
clause  relates  to  a  new  subject,  and  includes  "  every  sum" 
theretofore  assessed  by  virtue  of  the  acts  of  1787  and 
1801.  The  third  clause,  ''  or  shall  hereafter  be  assessed  by 
virtue  of  this  act,"  comprehends  in  terms,  and  we  think 
according  to  its  import,  all  assessments  authorized  by  the 
law  of  1813  for  similar  objects.  These  objects,  as  will  be 
seen  by  reference  to  previous  acts,  were  wharves,  piers,  slips 
and  the  streets  of  the  city ;  all  of  which  were  subjects  of 
legislation,  embraced  in  the  statutes  of  1787  and  1801 .  It 
is  true  that  the  act  of  1812  conferred  a  new  power,  which 
was  continued  by  the  law  of  1813,  under  the  head  "  of 
opening  and  laying  out  streets ;"  but  one  purpose  of  the 
grant  was  to  enable  the  corporation  to  effect  the  alterations 
authorized  by  previous  statutes,  by  appropriating  the  lands 
necessary  to  effect  that  object.  These  various  laws  in 
reference  to  a  common  subject  were  in  pari  materia;  and  as 
the  expenses  incurred  under  each  of  them  for  the  particular 
improvement  were  to  be  assessed  and  made  a  lien  upon  the 
real  estate  of  the  owners  benefited,  there  was  no  reason, 
when  they  were  consolidated,  why  the  remedies  for  the 
collection  of  the  sums  thus  assessed  should  not  be  uniform  ; 
and  that  the  charge  by  way  of  mortgage,  given  to  secure 
the  disbursements  for  the  alteration  of  a  street  under  the 
acts  of  '87  and  1801,  should  not,  in  the  law  of  1813,  be 
extended  to  assessments  for  lands  necessarily  appropriated 
to  accomplish  the  same  purpose.  It  is  said  that  the  heading 
is  a  legislative  declaration  of  the  subject  to  which  the 
sections  that  immediately  follow  must  be  considered  to 
relate.  The  answer  to  this  suggestion  has  been  anticipated. 
The  second  clause  of  the  223d  section,  in  terms  as  distinct 
as  our  language  affords,  refers  to  '*  every  sum  which  had 
been  assessed  by  virtue  of  the  acts  of  1787  and  1801."  The 
laws  last  mentioned  embraced  not  only  wharves,  piers,  slips 
and  the  streets  formed  by  them,  subjects  to  which  the  pre* 
ceding  caption  refers,  but  also  the  paving,  altering  and 
Keb.— Vol.  IL  19 
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amending  streets,  particulars  included  in  the  act  of  1813» 
under  a  distinct  heading.  And  yet  provision  for  past  assess- 
ments, for  all  these  various  purposes  indiscriminately,  is 
made  in  the  second  clause ;  while  prospective  assessments, 
on  account  of  the  subjects  included  under  the  particular 
caption,  are  specifically  provided  for  in  the  first  clause  of 
the  same  section.  If,  therefore,  the  hypothesis  under  con- 
sideration is  correct,  since  all  assessments,  past  and  future, 
for  purposes  mentioned  in  the*  heading,  are  provided  for  in 
the  first  and  second  clauses,  it  follows  that  the  language 
of  the  third  clause,  including  '^  all  sums  hereafter  to  be 
assessed  by  virtue  of  this  act,"  would  be  mere  surplusage. 
It  may  be  conceded  that  regard  should  be  had  to  the 
headings  in  this  act,  which  were  adopted  as  a  matter  of 
convenience  in  the  compilation.  But  they  can  claim  no 
more  respect  than  we  are  accustomed  to  yield  to  the  formal 
title  of  a  statute.  Now,  it  is  notorious  that  the  discrepancy 
between  the  headings  and  subjects  of  our  laws  was  so 
frequent,  that  a  constitutional  provision  was  deemed  neces- 
sary to  guard  against  imposition  upon  a  class  of  legislators 
v'hose  knowledge  of  bills  was  supposed  to  bo  gathered 
J  rincipally  from  the  title.  Again,  it  was  not  the  design  of 
the  legislature  that  the  provisions  under  the  respective 
captions  should  each  form  a  complete  system.  *For 
example,  the  authority  to  sell  lands  for  assessments,  which 
the  appellant  insists  was  the  appropriate  remedy  ia  this 
case,  is  not  found  under  the  head  "  of  paving  and  regulating 
streets,"  or  that  of  opening  and  laying  them  out,  but  in 
section  459,  under  a  distinct  caption.  In  a  word,  the  act 
of  1813,  though  compiled  from  a  large  number  of  statutes 
relative  to  the  city  of  New- York,  was  intended  to  supersede 
them,  and  to  form  a  system  of  regulations  capable  of  being 
interpreted  and  administered  in  most  instances  without 
reference  to  previous  enactments.  In  efiecting  this  object, 
it  was  natural  that  subjects  between  which  there  was 
only  a  specific  difierence  should  be  grouped  under  appro- 
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priate  headings,  while  provisions  which,  in  the  existing 
laws  appertained  to  a  particular  species,  should,  in  the 
revision  and  compilation,  be  made  applicable  to  a  class 
embracing  them  all,  for  the  purpose  of  securing  uniformity. 
This  I  think  has  been  done ;  and  we  are  to  construe  the 
223d  section  of  the  act  of  1813,  in  reference  to  the  case 
before  us,  as  though  the  laws  of  1787  and  1801  as  to  the 
regulation  and  alteration  of  streets,  and  that  of  1812  in 
reference  to  their  opening  and  alteration,  had  been  included 
in  a  single  statute.  If  in  the  case  supposed  the  legislature 
had  declared  in  the  language  of  that  section,  <*  that  all 
sums  that  shall  hereafter  be  assessed  by  virtue  of  this  act'' 
shall  be  a  lien  and  incumbrance,  in  like  manner  as  if  the 
houses  and  lots  had  been  mortgaged  to  the  corporation,"  no 
doubt  would  be  entertained  that  all  assessments  for  the 
alteration  of  a  street,  whatever  the  mode  in  which  they 
wQre  effected,  would  be  included.  The  superior  court  was, 
therefore,  correct  in  adjudging  that  the  corporation  had  a 
right  to  this  remedy. 

(2d.)  There  is  no  force  in  the  suggestion,  that  by  the 
sale  of  the  assessed  premises,  and  the  payment  of  the  money 
by  the  purchaser,  the  debt  was  satisfied.  The  sale  was 
one  step  in  a  series  of  proceedings,  all  of  which  were 
necessary  to  divest  the  appellant  of  the  absolute  ownership 
and  control  of  his  property,  and  to  furnish  the  only  con- 
sideration for  which  the  purchaser  advanced  his  money. 
In  consequence  of  a  misapprehension  of  the  law,  those 
proceedings  were  defective  in  an  essential  particular,  and 
the  sale,  in  consequence,  became  utterly  void.  The  owner 
lost  nothing,  the  purchaser  gained  nothing,  and  the  corpo- 
ration received  nothing  which  they  could  legally  retain. 
Such  a  result  is  anything  but  a  satisfaction  of  a  preexisting 
debt.  If  the  corporation  have  lost  their  claim,  it  is  a  for- 
feiture incurred  for  misconstruing  the  law.  But  I  do  nt)t 
understand  that  this  penalty  is  inflicted  in  any  case  of  a 
judicial  or  quan  judicial  sale,  where  the  creditor  has  acted 
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in  good  faith,  and  the  debtor  has  sustained  no  injury. 
{People  V.  HopsoUi  1  Denioy  574 ;  Peck  v.  Tiffany ^  2  Comst.9 
451.) 

And  finally,  if  the  lien  continued,  and  it  has  not  as  I 
think  been  discharged,  it  was  in  the  nature  of  a  judgment. 
The  assessment  and  its  confirmation  were  judicial  acts,  and 
the  statute  makes  the  sum  thus  found  a  lien  upon  the 
premises  assessed,  when  the  report  is  filed.  The  analogy 
.  is  certainly  strong  between  the  two  ;  and  as  the  legislature 
have  not  fixed  the  time  when  this  incumbrance  shall  cease 
to  bind  the  lands  charged,  it  will  work  no  injustice  to  the 
appellant,  who  has  continued  to  be  and  is  now  the  owner  of 
the  premises,  to  apply  the  limitation  prescribed  by  the  law 
to  judgments  to  this  lien  also.  The  judgment  of  the 
superior  court  must  be  affirmed. 

Denio,  J.  The  court  below  considered  the  sum  assessed 
upon  the  defendant  by  the  commissioners  of  estimate  and 
assessment,  whose  report  was  confirmed  on  the  3d  day  of 
April,  1839,  as  a  lien  in  the  nature  of  a  mortgage  upon  the 
lot  of  land  in  respect  to  which  it  was  assessed ;  and  the 
judgment  appealed  from  consequently  contains  the  usual 
provisions  in  a  decree  of  foreclosure  of  a  mortgage.  The 
defendant  maintains  that  the  provision  of  law,  giving  to 
certain  assessments  in  the  city  of  New -York  the  efiect 
of  a  mortgage  lien,  does  not  embrace  this  assessment ;  that 
if  it  should  be  held  to  embrace  it,  then  that  the  lien  was 
extinguished  by  the  sale  of  the  lot  and  the  payment  of  the 
purchase  money  to  the  corporation  in  October,  1841 ;  and 
finally,  if  there  were  no  other  defence,  that  the  plaintifis 
are  bound  by  the  limitation  of  six  years,  which  it  is  insisted 
is  applicable  to  this  demand. 

(1.)  The  two  hundred  and  twenty-third  section  of  the  statute 
entitled  "  An  act  to  reduce  several  laws  relating  particularly 
to  the  city  of  New -York  into  one  act,"  passed  April  9, 1813 
(2  R.  i.,  433),  contains  the  provision  relied  upon  by  the  plain- 
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txtb.  The  four  sections  of  the  statute,  which  immediately 
precede  this  one,  relate  to  the  subject  of  wharves,  piers  and 
slips,  and  to  certain  exterior  streets  or  wharves  which  the  cor-* 
poration  was  authorized  to  construct  in  front  of  the  navigable 
waters  by  which  the  city  is  in  part  surrounded.  As  to 
wharves  and  slips,  it  is  provided  that  the  common  council 
may  take  the  ground  of  the  individual  citizens,  for  the 
purpose  of  constructing  them ;  and  if  they  cannot  agree 
with  the  owner  as  to  the  compensation,  the  damage  and 
recompense  to  which  he  is  entitled  are  to  be  assessed  by 
a  jury*to  be  impanneled  in  the  mayor's  court.  This 
money  is  not  directed  to  be  assessed  upon  any  one,  but» 
so  far  as  it  appears,  is  to  be  paid  out  of  the  city  treasury. 
(§  219.)  The  exterior  streets  or  wharves  referred  to  are 
to  be  constructed  by  and  at  the  expense  of  the  proprietors 
of  the  land  opposite  such  streets,  and  where  the  lots  of 
such  proprietors  do  not  extend  quite  to  the  streets,  they 
are  to  fill  up  and  level  the  intermediate  spaces ;  and  in 
default  of  their  doing  it,  the  corporation  is  to  do  it  for  them 
and  charge  them  with  the  expense,  which,  if  not  paid  by 
the  proprietors  in  a  given  time,  may  be  levied  by  distress 
and  sale  of  the  goods  of  the  proprietors  or  occupants,  or 
recovered  against  the  proprietors  in  an  action  of  debt. 
(§§  220,  221,  222.)  Then  follows  the  section,  the  con- 
struction of  which  is  the  subject  of  dispute.  It  declares 
*'  that  the  said  sums  so  to  be  expended  on  behalf  of  the 
proprietors,  and  every  sum  which  hath  heretofore  been 
assessed  among  the  owners  or  occupants  of  any  houses  and 
lots  in  the  said  city,  by  virtue  of  the  act  entitled  '  An  act 
for  regulating  the  buildings,  streets,  wharves  and  slips  in 
the  city  of  New -York,'  passed  the  16th  of  April,  1787,  or 
by  virtue  of  an  act  with  the  same  title,  passed  the  3d  day 
of  April,  1801,  and  not  repealed,  or  shall  hereafter  be 
assessed  by  virtue  of  this  actj  shall  be  a  lien  or  charge  upon 
the  houses  and  lots  in  respect  to  which  such  assessments 
shall  have  been  made,  and  shall  bear  lawful  interest  w^ij] 
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paid,  and  shall  be  entitled  to  a  preference  before  all  other 
incumbrances  upon  the  same,  and  may  be  sued  for  and 
recovered  with  costs,  in  like  manner  as  if  the  said  houses 
and  lots  were  mortgaged  to  the  mayor ^  aldermen  and  commonaltif 
for  the  payment  thereof;  provided  always,  that  nothing 
herein  contained  shall  extend  to  charge  any  such  houses 
or  lots  which  may  have  been  Jowa  ^(fe  sold  and  disposed 
of  after  the  making  of  such  assessment  thereon,  and 
before  the  3d  day  of  April,  1798."  (§  223.)  Immediately 
following  this  section  are  several  provisions,  extending 
through  many  sections,  relating  to  piers,  wharves  and  docks ; 
but  none  of  them  authorize  an  assessment  upon  the  lands 
of  individuals.  The  directions  of  the  common  council  upon 
these  subjects  are  enforced  by  providing  for  the  forfeiture 
of  wharfage  by  the  proprietors  who  shall  neglect  to  comply 
with  the  orders  of  the  corporation  for  the  constructing  of 
wharves  and  piers.  (^§  224  to  236.)  The  whole  of  the 
several  sections  to  which  I  have  referred  have  prefixed  to 
thetn,  in  the  printed  act,  the  words  "  wharves,  piers 
and  slips ;"  and  throughout  the  act,  the  subjects  of  the 
various  provisions  are  indicated  by  a  similar  running  title, 
inserted  in  the  body  of  the  page  immediately  preceding 
the  sections  which  treat  upon  the  subjects  indicated. 
The  provisions  of  the  statute,  under  which  the  assessment 
in  question  was  imposed  upon  the  defendant,  are  contained 
in  an  earlier  part  of  the  act,  and  are  preceded  by  the 
words  "  opening  and  laying  out  streets,  &c."  (§§  177  to 
192.)  Sections  259  and  260  are  under  the  heading,  <'  col- 
lection of  assessments."  They  provide  that  assessments 
already  made,  or  which  shall  thereafter  be  made,  and 
which  are  liens  upon  lots  belonging  to  individuals,  may,  if 
not  paid  on  demand,  be  collected  by  a  sale  of  the  lots,  to 
be  made  pursuant  to  an  advertisement,  for  the  shortest 
term  of  years  at  which  any  person  shall  ofier  to  take  the 
same  and  advance  the  amount  of  the  assessment,  with 
interest  and  costs.    The  defendant's  counsel  insists  th^jl  the 
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expression  in  the  223d  section,  declaring  that  the  sums  which 
Ahall  thereafter  be  assessed  by  virtue  of  that  act  shall  be 
equivalent  to  liens  by  mortgage,  is  limited  t  /  such  as  shall 
be  made  under  that  portion  of  the  act  to  '  Hich  the  section 
belongs,  and  which  relates  to  ^oharvcs^  :  ^ers  and  slipsy  and 
that  assessments,  such  as  the  one  in  coi^tYoversy,  which  are 
reported  by  the  commissioners  of  estimate  and  assessment, 
and  confirmed  by  the  supreme  court,  under  the  earlier 
sections  referred  to,  are  not  within  the  purview  of  that 
provision,  but  are  to  be  enforced  by  means  of  other 
provisions  contained  in  the  act,  as  altered  and  modified  by 
subsequent  statutes*  {Laws  1816,  j7*  114,  ^  2 ;  1840,  p. 
273,  %%  9,  10 ;  1841,  p.  211,  %%  3,  4,  5,  6,  9.)  I  am  unable 
to  assent  to  this  position.  In  the  first  place,  the  language 
is  broad  enough  to  reach  the  class  of  assessments  to  which 
the  one  under  consideration  belongs.  It  is  a  sum  assessed 
by  virtue  of  that  act,  and  the  expression  is  not  limited  to 
any  particular  part  of  the  act.  The  entitling  of  the  different 
portions,  if  it  was  really  a  part  of  the  act  as  it  passed  the 
l^lature.  and  not,  like  the  words  in  the  margin,  inserted 
by  the  printer  for  purposes  of  easy  reference,  is  still  of  no 
weight  in  construing  the  statute.  The  title  is  not  legally 
any  part  of  the  act,  being  usually  appended  after  it  has 
passed.  It  is  not  of  any  legislative  import.  {Dwairis  on 
Statutes^  pp.  322,  659,  ed.  1848.)  It  is,  therefore,  impossible 
to  maintain  that  when  the  provision  referred  to  speaks  of 
sums  to  be  assessed  "  by  virtue  of  this  act,''  it  refers  to  the 
portion  of  the  act  under  the  heading  which  speaks  of 
wharves,  &c.  But  there  are  other  insurmountable  objections 
to  thus  restricting  these  words  of  reference.  No  assessments 
are  to  be  made  under  that  division  of  the  act  (if  it  may  be 
so  called)  to  which  section  223  belongs.  The  expenses  of 
constructing  the  exterior  wharves  and  filling  up  the  inter- 
mediate spaces,  which  the  statute  requires  shall  be  collected 
of  the  proprietors  of  lots,  are  not  called  assessments,  and 
there  is  no  method  prescribed  for  apportioning  them  which 
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can  be  properly  termed  an  assessment.  Besides,  these 
expenses,  which  are  the  only  charges  upon  the  lands  of  ind>- 
viduals  which  are  contained  in  this  division  of  the  act,  are 
provided  for  in  terms  and  by  their  proper  designation  in  the 
223d  section.  The  '<  sums  sd  to  be  expended  on  behalf  of  the 
said  proprietors,"  form  one  class  of  the  burthens  which  are 
to  become  liens  in  the  nature  of  the  mortgage,  and  are  quite 
distinct  from  the  sums  to  be  <<  hereafter  assessed  by  virtue 
of  this  act."  It  may  be  admitted  that  the  assessments 
which  have  already  been  made  by  virtue  of  the  statutes 
referred  to  in  the  223d  section,  and  which  remained  unpaid^ 
were  of  a  different  kind  and  for  somewhat  different  purposes 
from  those  to  be  made  through  the  instrumentality  of  the 
commissioners  and  the  supreme  court,  as  provided  by  that 
act ;  but  this  only  proves  that  the  legislature  intended  to 
embrace  different  classes  of  public  exactions  in  one  provision, 
and  to  clothe  them  all  with  a  common  attribute.  If  the 
sum  ^'  to  be  assessed  by  virtue  of  this  act"  does  not  embrace 
the  assessment  in  question,  it  would  be  dii&cult  to  maintain 
that  it  has  any  effect,  for  if  it  does  not  refer  to  this  class  of 
assessments  there  is  none  upon  which  it  can  have  any 
operation.  I  do  not  feel  any  difficulty  from  the  circumstance 
that  other  remedies  for  the  collection  of  these  assessments 
are  given  by  the  act  of  1813  and  by  subsequent  legislation. 
It  was  of  great  public  importance  that  efficient  means 
should  be  provided  by  which  the  public  might  realize  the 
sums  assessed.  Thus,  the  assessments  had  been  made  a 
lien  upon  the  lots,  and  the  remedy  by  distresia  and  sale  and 
by  action  of  debt  had  been  provided  by  a  prior  section 
(187),  and  subsequent  provisions,  as  before  remarked,  provi- 
ded for  a  sale  for  a  term  of  years.  But  a  case  might  exist 
where  none  of  these  remedies  would  be  exactly  adapted  to 
the  case.  Both  the  owner  and  occupant  might  be  without 
personal  property,  and  purchasers  under  an  ex  parte  sale  are 
proverbially  unsafe.  By  providing  a  lien  in  the  nature  of 
a  mortgage,  the  party  assessed  might  be  called  into  court 
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to  show,  if  he  could,  that  the  proceedings  were  irregular, 
and  the  f  urchaser,  under  a  bill  of  foreclosure,   would 
have  the  protectioxi  o^  h  judgment  of  the  court  affirming 
the  legality  of  the  lien.    It  is  urged  on  behalf  of  the 
defendant,  that  the  words  houses  and  loU^  which  occur  in 
the  223d  section,  are  used  to  denote  a  class  of  assessments 
in  which  the  burthen  is  in  terms  thrown  upon  property 
thus  designated,  and  that  the  assessment  in  question  being 
imposed  nominally  upon  property  described  as  land^  tener 
ments  and  hereditaments   {see  ^^  175  and  186),  is  not  em 
braced  in  the  provision  in  which  houses  and  lots  are 
alone  spoken  of  as  the  subject  of  the  mortgage  lien.     It 
was  clearly  unnecessary  to  use  the  term  houses^  in  order  to 
embrace  all  the  dwellings  upon  •a  lot;  and  besides,   thcr 
terms  houses  and  lots  would  be  taken  distributively,  if  the 
subjects  represented  by  the  words  were  separable.     The 
revised  act  of  1813  was  a  consolidation  of  a  great  number 
of  separate  statutes  passed  at  different  times,  and  necessarily 
the  work  of  different  draftsmen,  who  had,  at  times,  used 
different  words  to  express  the  ^ame  idea.    For  instance,  the 
assessments  for  paving  and  regulating  streets,  which  are 
authorized  by  several  separate  acts  and  parts  of  acts,  and 
which  are  consolidated  in  sections  175  and  176  of  the  act 
of  1813,  are  to  be  made  among  the  owners  or  occupants  of 
all  the  houses  and  lots  intended  to  be  benefited  thereby  {see 
Laws  1801,  ch.  129,  §  11 ;  Laws  1798,  ch.  80,  pp.  459, 462) ; 
but  the  acts  authorizing  the  taking  of  land  for  streets  and 
assessing  the  benefit  upon  the  proprietors  of  adjacent  lands, 
use  the  phraseology  laridsy   tenements  and  hereditaments,  as 
in  those  parts  of  the  act  of  1813  already  referred  to.    {See 
Laws  of  1807,  ch.  115,  p.  275 ;  Laws  1812,  p.  350,  %2,  10.) 
It  is  obvious  to  my  mind  that  no  difference  was  supposed  to 
exist  between  the  subjects  to  be  assessed  in  both  cases,  and 
that  the  diversity  of  language  is  accidental  merely,  arsing 
out  of  the  circumstances  which  I  have  mentioned.     It  ip 
t^y  no  means  certain  that  the  qualification  intended  hi  thf 
Keb.— Vol.  IL  20 
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words  "  among  the  houses  or  occupants  of  any  houses  .r 
lots,"  as  used  in  the  223d  section,  applies  to  the  sums 
"  hereafter  to  be  assessed  by  virtue  of  this  act,"  subsequently 
occurring.  The  more  natural  construction  would  be  to 
consider  the  first  mentioned  words  as  applying  only  to  the 
assessments  made  by  virtue  of  the  two  acts  referred  to  in 
the  section.  I  am  satisfied,  for  these  reasons,  that  the 
remedy  referred  to  is  a  cumulative  provision  provided  for 
this  case,  in  addition  to  the  other  modes  of  collecting  the 
assessment  furnished  by  the  statute. 

(2.)  I  am  of  opinion  that  the  lien  was  not  extinguished  by 
Ihe  sale  of  the  premises  for  a  term  of  years,  which  took  place 
in  1841 .  Should  it  be  admitted  that  the  statement  in  the  con- 
ditions of  sale,  to  the  efiect  that  if  irregularities  were  dis- 
covered which  should  prevent  the  sale  from  being  efiectual 
the  purchase  money  and  interest  should  be  returned,  was 
unauthorized  by  law,  it  would  not  aid  the  defendant.  It 
would  perhaps  prove  that  the  sale  was  illegal.  But  having 
made  such  a  proposal  to  the  purchaser,  and  it  tuming  out 
that  by  reason  of  a  formal  defect  the  sale  had  become 
inoperative,  returning  the  money  was  only  fulfilling  the 
bargain  which  had  been  made.  The  whole  proceeding  author- 
ized by  the  acts  of  1813, 1816,  1840  and  1841  was  necessary 
to  be  gone  through  with,  in  order  to  divest  the  title  of  the 
person  assessed  and  to  confer  title  upon  the  purchaser. 
Until  the  last  step  had  been  taken,  nothing  had  been  done 
to  disturb  the  owner  in  his  possession  or  his  title,  and  before 
that  step  was  had  the  inchoate  proceeding  was  abandoned 
with  the  consent  of  the  purchaser,  and  pursuant  lo  one  of 
the  tenns  upon  which  the  property  was  ofiered  for  sale. 
The  proceeding  thus  became  void  from  the  beginning. 
Although  the  corporation  at  one  time  had  the  purchaser's 
money  in  their  hands  to  the  amount  of  the  assessment,  it 
was  a  conditional  and  not  an  absolute  payment ;  and  though, 
until  default  was  made  in  perfecting  the  title,  the  remedy 
for  the  assessment  was  probably  suspended,  it  was  never 
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extinguished.  It  was  urged  that  it  was  the  fault  of  the 
corporation  that  the  sale  was  not  made  effectual,  and  that 
by  insisting  on  the  continuance  of  the  lien  it  is  seeking  an 
advantage  growing  out  of  its  own  fault.  It  should  be 
remembered,  however,  that  the  functionaries,  whose  duty  it 
was  to  have  published  the  notice  of  redemption,  acted  upon 
this  subject  as  public  officers,  and  that  their  delinquency  in 
this  particular  is  of  the  same  character  as  the  neglect  of  a 
sheriff  or  other  executive  officer  in  enforcing  process  at  the  suit 
of  an  individual.  Such  a  neglect,  where  there  is  no  question 
of  jurisdiction,  and  where  the  party  proceeded  against  has 
not  suffered  any  injury,  does  not  ordinarily  prejudice  the 
right  of  the  creditor  or  prevent  his  proceeding  anew  ag3inst 
the  debtor.  A  levy  of  personal  property  under  an  execution, 
of  sufficient  amount  to  satisfy  the  judgment,  is  imma  facie 
an  extinguishment  of  it ;  but  if  through  the  fault  of  the 
sheriff  the  levy  is  abandoned  and  the  debtor  is  suffered  to 
remain  in  possession,  a  further  execution  may  be  levied. 
{Peck  V.  Tiffany^  2  ComsLj  451.).  To  amount  to  a  satisfaction, 
the  debtor  must  have  been  deprived  of  his  property.  In 
this  case,  the  defendant  has  not  been  deprived  of  any 
Taluable  thing  even  for  a  moment,  and  the  city  has  not 
received  any  beneficial  payment.  The  lien  created  by  the 
assessment  remained  in  force  •  therefore  when  this  suit  was 
commenced. 

(3.)  The  statute  of  limitations  relied  on,  is  that  contained 
in  the  Revised  Statutes,  by  which  it  is  declared  that  "  all 
actions  of  debt  founded  upon  any  contract,  obligation  or  lia- 
bility, not  under  seal,  excepting  such  as  are  brought  upon  the 
judgments  or.  decrees  of  some  court  of  record  of  the  United 
States,  or  of  this  or  some  other  state,"  shall  be  commenced 
within  six  years  next  after  the  cause  of  such  action  accrued, 
and  not  afl«r.  (2  JR.  S.,  296,  §  18,  subd.  1.)  There  is  a  diffi- 
culty in  holding  this  assessment  to  be  a  judgment  of  a  court 
of  record ;  for,  although  the  supreme  court  acted  in  the  matter 
by  making  an  order  confirming  the  report  of  the  commit 
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Bioners,  it  was  not,  I  conceive,  by  virtue  of  its  general  powers 
as  a  court  of  record,  but  in  the  execution  of  a  special 
and  limited  jurisdiction  conferred  by  the  statute.  It  cer- 
tainly was  not  a  judgment  in  the  popular  or  in  the  legal  sense 
of  that  term.  No  process  of  the  court  could  be  awarded 
for  its  enforcement.  It  is  rather  a  statutory  method  of 
creating  a  lien  upon  property  than  a  judgment.  But  I  am 
of  opinion  that  the  assessment  is  to  be  considered  as,  in 
effect,  a  mortgage,  as  well  in  regard  to  the  time  of  com- 
mencing an  action  upon  it  as  in  other  respects.  The 
statute  declares  that  the  sum  assessed  may  be  sued  for  and 
recovered  with  costs,  '*  in  like  manner  as  if  the  said  houses 
and  lots  were  mortgaged"  to  the  corporation  for  the  payment 
thereof.  If  the  premises  had  been  mortgaged  in  the  ordinary 
manner  for  this  assessment,  there  would  be  no  law  of 
limitation  applicable  to  it,  except  the  presumption  of  payment, 
which  would  not  attach  until  after  the  expiration  of  twenty 
years.  (2  jR.  S.j  301,  §  48 ;  Heyer  v.  Pruynf  7  Paigc^ 
465.) 

The  result  of  the  foregoing  positions,  if  they  are  correctly 
laid  down,  is,  that  the  judgment  of  the  superior  court  was 
right  and  should  be  affirmed. 

Judgment  affirmed. 
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12    166  .  6  . 


A  coart  of  equity  has  power  to  grant  relief  against  a  Judgment  procured  by 
fraud. 

Under  the  Code  of  Procedure,  a  defendant  in  an  action  upon  a  Judgment  may 
allege  and  prove  as  a  defence  that  it  was  obtained  by  fVaud. 

A  duly  authenticated  copy  of  a  Judgment  record  of  a  court  of  a  sister  state, 
in  a  suit  where  it  had  Jurisdiction  of  the  parties  and  the  subject  matter, 
Is  conclusive  evidence  in  a  suit  in  the  courts  of  this  state  between  the  parties 
or  their  privies  concerning  the  same  subject  matter,  on  all  questions 
litigated  and  decided  in  the  foreign  court. 
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Accordingly,  where  tho  plaintiff  in  a  judgment  recovered  in  this  state  brought 
an  action  npon  it  in  the  superior  court  of  Ck>nnecticut,  and  thereupon  the 
defendant  in  the  judgment  filed  a  bill  against  the  plaintiff  on  the  equity 
side  of  the  saiue  court,  alleging  that  the  judgment  was  procured  by  fraud 
and  praying  relief;  and  the  plaintiff  in  the  judgment  appeared  in  and, 
litigated  the  equity  suit,  and  the  court  adjudged  that  the  allegations  of 
fitiud  in  obtaining  the  judgment  were  true,  and  ei\joincd  the  plaintiff  from 
prosecuting  tho  action  upon  it ;  Ucldj  in  a  suit  in  the  court  of  this  state  by 
the  assignee  of  tho  plaintiff  on  the  judgment,  that  a  duly  authenticated  copy 
of  the  record  of  the  proceedings  and  judgment  in  the  Connecticut  court  . 
was  conclusive  evidence  that  the  judgment  was  obtained  by  fraud. 

The  action  was  commenced  in  the  New -York  superior 
court,  on  the  26th  of  September,  1850.  The  complaint 
was  upon  a  judgment  for  $612.93,  recovered  in  that  court 
m  April,  1846,  in  favor  of  one  Olney  against  Pearce,  the 
defendant  in  this  suit,  alleging  an  assignment  thereof 
from  Olney  to  Dobson,  the  plaintiff,  just  previous  to  the 
commencement  of  the  action. 

The  defendant  by  his  answer  alleged  that  the  judgment 
was  entered  in  a  suit  commenced  against  him,  in  favor  of 
Olney,  by  the  service  of  a  capias  upon  him  in  Febmary, 
1846,  when  he  was  casually  in  New -York,  he  then  and 
ever  after  being  a  resident  of  Connecticut ;  that  Olnej  had 
no  just  or  legal  demand  against  him,  when  the  capias  was 
served,  and  that  he  was  induced  by  fraudulent  represen- 
tations and  assurances  of  Olney,  made  to  him  after  the 
capias  was  served,  and  upon  which  he  relied,  to  the  effect 
that  no  further  proceedings  would  be  taken  in  the  suit, 
not  to  appear  therein ;  and  that  afterwards  Olney  fraudu- 
lently and  without  the  knowledge  of  the  defendant  procured 
the  judgment  mentioned  in  the  complaint  to  be  entered  iu 
the  suit  upon  a  false  and  unfounded  claim,  and  known  so 
to  be  by  Olney  at  the  time;  that  in  1848  Olney  com- 
menced an  action  of  debt  on  the  judgment,  against  the 
defendant,  in  the  superior  court  of  the  State  of  Connecticut. 
Thereupon  the  defendant  commenced  a  suit  in  chancery 
a^ijainst    Olney,    before  the  same  court  in  Connecticut. 
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alleging  that  the  judgment  "was  procured  to  be  entered 
by  fraud  on  the  part  of  Olney,  and  prajring  the  court  to 
perpetually  enjoin  him  from  further  prosecuting  it.  Olney 
appeared  in  and  defended  the  chancery  suit  by  attorney ; 
and  on  the  10th  of  September,  1850,  a  decree  was  made 
therein,  declaring  the  judgment  fraudulent  and  perpetually 
enjoining  Olney  from  further  prosecuting  the  action  upon 
it ;  that  in  submission  to  this  decree  the  action  upon  the 
judgment  in  the  superior  court  of  Connecticut  was  discon- 
tinued ;  and  that  the  pretended  assignment  to  the  plaintiff 
was  made  after  the  decree  and  with  full  knowledge  of  it* 
and  of  the  fraud  in  procuring  the  judgment.  The  plaintiff 
replied,  denying  the  allegations  in  the  answer. 

This  suit  was  tried  first  in  1851,  when  a  verdict  was 
rendered  in  favor  of  the  plaintiff;  this  was  set  aside  and  a 
new  trial  ordered.  {See  1  Duer^  142.)  On  a  second  trial,  in 
1853,  the  court  directed  the  complaint  to  be  dismissed ;  this 
was  set  aside  and  a  third  trial  ordered.  The  third  trial 
was  had  before  Justice  Duer  and  a  jury,  in  1853.  On  this 
trial  tlie  plaintiff  proved  the  judgment  described  in  the 
complaint,  and  the  assignment  thereof  by  Olney  to  the 
plaintiff,  on  the  11th  of  September,  1850,  and  rested. 

The  defendant  offered  in  evidence  a  duly  authenticated 
copy  of  the  record  of  the  proceedings  in  the  suit  in  chancery 
in  the  superior  court  of  Connecticut,  mentioned  in  the 
answer.  The  counsel  for  the  plaintiff  objected  to  it  as 
evidence;  the  objection  was  overruled  and  the  same  re- 
ceived and  read  in  evidence,  and  plaintiff's  counsel  excepteu. 
From  this  record  it  appeared  that  Pearce  commenced  a  suit 
in  chancery  against  Olney  in  the  superior  court  of  Connec- 
ticut, in  1849,  and  in  the  bill  or  petition  for  relief  he  stated 
the  entry  of  the  judgment  against  him  in  the  superior  court 
of  New -York,  and  alleged  that  there  was  no  just  or  legal 
demand  against  him  in  the  suit  in  which  it  was  entered , 
that  he  was  prevented  from  appearing  in  that  suit  by  the 
fraudulent  representations  and  assurances  of  Olney,  detailing 
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tbem,  and  that  the  judgment  was  procured  to  be  entered 
by  fraud  on  the  part  of  Olney;  that  Olney  had  com*, 
menced  an  action  of  debt  against  him  on  the  judgment  in 
the  superior  court  of  Connecticut,  which  was  pending ;  and 
prayed  relief.  Olney  appeared  in  and  defended  the  chancery 
suit,  by  George  Perkins,  Esq.,  an  attorney.  It  was  referred 
to  a  committee  to  hear  evidence  and  report  the  facts.  At 
the  March  term  of  the  court,  in  1850,  the  cause  was  heard 
on  the  report  of  the  committee  and  objections  made  thereto 
by  the  counsel  of  Olney,  and  thereupon  the  court  at  that 
term  found,  from  the  facts  stated  in  the  report  of  the  com- 
mittee, that  the  material  allegations  in  the  bill  were  true ; 
and  afterwards,  at  a  term  of  the  court  held  on  the  second 
Tuesday  of  September,  1850,  a  decree  was  made  by  which 
the  material  facts  stated  in  the  bill  were  declared  to  be 
true,  and  Olney  was  enjoined  from  prosecuting  his  action 
of  debt  upon  the  judgment  under  a  penalty  of  one  thousand 
dollars,  and  adjudged  to  pay  the  costs  of  the  chancery  suit. 
The  counsel  for  the  defendant  read  in  evidence  a  duly 
authenticated  copy  of  the  record  of  the  proceedings  in  the 
action  of  debt  on  the  judgment  rendered  in  the  New -York 
superior  court,  commenced  by  Olney  in  the  superior  court 
of  Connecticut.  To  the  admission  of  this  record  in  evidence 
the  counsel  for  the  plaintiff  duly  objecjied;  the  objection 
was  overruled  and  he  excepted.  By  this  record  it  appeared 
that  the  action  was  commenced  in  November,  1848,  and 
prosecuted  by  George  Perkins,  Esq.,  as  attorney  for  Olney ; 
that  Pearce  appeared  therein,  and  that  on  the  8th  of  April, 
1850,  the  suit  was  discontinued  with  the  leave  of  the  court. 
The  counsel  for  the  defendant  further  proved  that  the 
judgment  mentioned  in  the  records  of  the  proceedings  in 
the  suit  at  law,  and  the  chancery  suit  prosecuted,  in  the 
superior  court  of  Connecticut,  was  the  same  judgment 
mentioned  in  the  complaint  herein;  and  that  the  suit  at 
law  was  discontinued  after  the  committee  appointed  in  the 
chancery  suit  had  reported  the  iacts  to  the  court  and  notice 
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thereof  had  been  served  oa  the  attorney  of  Olney.  It  was 
further  proved  that  the  assignment  of  the  judgment  to  the 
plaintiff  was  after  the  final  decree  in  the  chancery  suit  had 
been  made,  and  after  notice  of  it  to  Olney  and  the  plaintiff. 
The  justice  before  whom  the' cause  was  tried  instructed  the 
jury  that  the  record  of  the  proceedings,  finding  and  decree  of 
the^  superior  court  of  Connecticut  in  the  chancery  suit,  was 
conclusive  evidence  against  the  plaintiff  to  sustain  the 
allegations  in  the  defendant's  answer,  if  the  jury  found  that 
Olney  appeared  in  that  suit  by  an  attorney  who  was  autho- 
rized by  him  to  do  so  ;  that  if  the  jury  did  not  so  find,  then 
this  record  did  not  affect  the  plaintiff.  The  counsel  for  the 
plaintiff  excepted  to  such  instructions.  The  jury  rendered 
a  verdict  in  favor  of  the  defendant.  The  judgment  rendered 
on  this  verdict  was  affirmed  at  a  general  term  of  the  superior 
court.    The  plaintiff  appealed  to  this  court. 

jB.  Terry j  for  the  appellant* 

The  justice  improperly  admitted  in  evidence  the  record 
of  the  proceedings  in  the  petition  in  equity  or  chancery  in 
Connecticut:  1.  The  decree  in  Connecticut,  offered  and 
admitted  in  evidence*,  was,  by  its  terms,  only  intended  to 
operate  upon  a  suit  then  pending  in  the  State  of  Con- 
necticut. 2.  The  decree  was  not  intended  to  operate  upon 
any  .other  suit  then  pending,  or  upon  any  suit  to  be 
thereafter  commenced  in  any  other  state  of  the  Union,  or 
even  in  Connecticut.  3.  It  would  be  incompetent  for  fhe 
court  of  equity  of  another  state  to  enjoin  against  the 
enforcement  in  this  state  of  a  judgment  regularly  rendered 
by  a  court  of  competent  jurisdiction  of  this  state,  on  the 
verdict  of  a  jury,  where  the  defendant'  was  personally 
served  with  process.  {Miils  v.  Duryee^  7  Cranch^  481; 
Greenl.  JEr.,  §  649.)  4.  It  does  not  appear  by  the  record 
introduced  from  Connecticut  whether  the  finding  of  the 
facts  by  the  special  committee  was  upon  competent  evidence. 


ALBANY,  DECEMBER,  1854.  161 

Dobfloii  agadnrt  Pearoe. 

It  may  be  that  it  was  upon  no  other  evidence  than  the 
testimony  of  the  defendant  himself,  and  iii  fact  such  was 
the  case.  {Bill  of  Rights^  Cons*  N.  F.,  1846,  art.  1,  sec*  2 ; 
1  GU.  Ev.,  p.  32;  1  Greenl.  Ev.,  ^^  548,  551-)  5.  The 
decree  in  Connecticut  has  no  force,  per  se,  except  to  restrain 
the  prosecution  of  the  action  of  debt  in  the  perpetual 
injunction  specified.  {See  Dondly  v.  Corbettf  Cu  of  Appeals^ 
Dec.  30,  1852.)  G.  There  was  no  decision  in  Connecticut 
upon  the  merits  of  the  judgment  rendered  in  this  state, 
and  there  could  be  none.  The  decision  in  Connecticut  was 
only  in  a  special  proceeding  for  special  relief.  7.  A  party 
who  is  sued  upon  a  judgment  cannot  set  up  as  a  defence 
that  it  was  fraudulently  obtained.  He  must  bring  a  distinct 
original  suit  as  plaintiff  to  get  rid  of  and  set  aside  the 
judgment.  As  long  as  it  stands  as  a  judgment,  no  averment 
in  pais  can  be  received  of  its  invalidity.  {McRae  v.  Mattoouj 
13  Pichy  53.)  8.  The  court  in  Connecticut  should  not, 
under  the  constitution  of  the  United  States,  have  inquired 
into  the  question  whether  the  judgment  rendered  in  this 
tate  was  fraudulent.  By  the  common  law  the  judgment 
recoid  was  prima  fa^Ae  evidence.  By  the  constitution  it 
was  conclusive.  {Cons.  U.  5.,  art.  4,  §  1 ;  Mills  v.  Duryee^ 
7  Cranchj  481 ;  McRae  v.  Mattoon^  13  Pick,  if.,  53 ;  3  Cow. 
^  HilPs  Notes,  898,  et  seq. ;  Homer  v.  Fish,  1  Pick.,  435 ; 
3  Doug.  R.,  313 ;  Smith  v.  Lewis,  3  Johns.  R.,  157 ;  Aldrick 
V.  Kinney,  4  Conn.  R.,  380 ;  Wood  v.  Watkinson,  17  Conn.  R., 
500 ;  Bissell  v.  Briggs,  9  Mass.  R.,  462 ;  Jacobs  v.  Hull,  12 
Mass.  R.,  25;  KUbum  v.  Wooiworth,  5  J.  R.,  41 ;  Robinson 
V.  Ward,  8  J.  R.,  86 ;  Davison  v.  Hyde,  6  Conn.  R.,  508 ; 
Moren  v.  Killibrew,  2  Terg.  R.,  376;  Qleason  v.  Dodd,  4 
MetcalfR.,  333 ;  Hall  v.  WUliams,  6  Pick.  R.,  239 ;  Read  v. 
Pratt,  2  HUl  R.,  64;  Starbuck  v.  Murray,  5  Wend.  R.,  158; 
Shumway  v.  Stillman,  6  Wend.  JR.,  447.)  9.  The  decree  of 
the  Connecticut  court  of  equity  could  not  have  any  effect 
beyond  giving  the  special  relief  sought ;  because  if  it  should 
Keb.— Vol.  II.  21 
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have,  that  court  would  be  chargeable  with  violating  the 
mtimat-e  international  comity  which  exists  between  the 
independent  states  of  the  Union,  in  allowing  the  validity 
of  a  judgment  in  New -York  to  be  questioned.  The  object 
of  that  decree  was  to  allow  a  stay  of  proceedings  and  to 
give  the  defendant  time  to  move  in  the  court  in  New -York 
to  set  aside  the  judgment,  or  to  be  relieved  against  it  if  he 
should  show  sufficient  grounds.  {See  Ch.  Walworth^  2d 
Pointy  Beckwell  v.  Fidd^  8  Paige^  440 ;  Mead  v.  Merriu^  2 
PaigBy  404 ;  Burgess  v.  Smithy  2  Barb.  Ch.  JR.,  280.) 

Asa  Child  J  for  the  respondent. 

I.  Since  the  enactment  of  the  Code^  the  defendant  in  an 
action  on  a  judgment  may  have  affirmative  relief  against  it 
on  facts,  which  formerly  would  authorize  relief  on  a  bill  in 
equity.  {Code,  §§  69,  150,  152.) 

II.  Judgments  may  always  be  impeached,  and  shown  to 
be  void  upon  two  fundamental  principles  in  the  adminis- 
tration of  justice;  one,  that  no  man  can  be  condemned 
before  he  has  had  an  opportunity  to  be  heard  in  his  defence; 
the  other,  that  fraud  vitiates  every  species  and  form  of 
obligation.  {Oakley  v.  Aspinwall,  4  ComsUj  514 ;  Opinion  of 
Bronson,  Ch.  J.y  518 ;  do.  Mtdletty  /.,  p.  625 ;  Shumway  v. 
Stillman,  4  Cow.,  292 ;  same  case,  6  Wend.,  447 ;  Andrews  v. 
Montgomery,  19  John.,  162 ;  Harrod  v.  Baretto,  1  Hall,  155 ; 
Borden^.  Fitch,  \bJohn.,  145;  Starhuckv.  Murray,  5  Wend., 
148 ;  Story  Con.  of  Laws,  p.  508,  ^  609 ;  Beckwell  v.  Fidd^ 
8  Paige,  440.) 

III.  The  judgments  of  a  court  in  this  state,  and  those  of 
the  court  of  any  other  state,  as  to  the  right  of  a  party  to 
impeach  them  and  the  power  of  the  court  to  grant  relief, 
rest  upon  the  same  ground,  so  far  as  the  question  of  juia- 
diction  is  concerned.  {Hampton  v.  McConncll,  3  fVheat^n 
234.) 
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lY.  The  numerous  class  of  cases  where,  to  an  action  or. 
the  judgment  of  a  court  of  another  state,  a  plea  of  facts, 
not  only  aliunde  the  record,  but  in  contradiction  of  the 
record,  has  been  admitted,  all  recognize  and  rest  upon  the 
principle  in  the  answer  in  the  case  at  bar.  {Shurbuck  v. 
Murray^  5  Wend,j  148 ;  Holbrooi  v.  Murray^  5  Wetid*^  161 ; 
Harrod  v.  BarettOy  2  Hallj  302;  Wood  v.  WcUkinsim^  17 
Conn^j  500 ;  Eicer  v.  Coffin^  1  Cush.f  23 ;  Gleason  v.  Dodd,  4 
MctCj  333 ;  Wilson  v.  The  Bank,  (Jt:.,  6  Leigh,  670 ;  Steele  v. 
Smith,  7  Watts  Sf  Serg.,  447 ;  Aldrich  v.  Kinney,  4  Cbn7»., 
380;  Harmony.  Taylor,  20  Vermont,  65.) 

y  •  The  authority  exercised  by  the  courts  of  this  state  to 
relieve,  on  motion,  against  iniquitous  judgments,  upon  the 
allegation  of  facts  not  only  beyond  the  record  but  in  con- 
tradiction to  it,  recognizes  the  principle  of  the  impeachability 
of  such  judgments*  The  principle  which  will  allow  a 
defendant  on  motion  to  impeach  a  judgment  upon  affidavit, 
most  certainly  will  allow  him  to  impeach  it  by  action,  and 
if  sued  on  it  to  answer  it.  (Mecchum  v.  Dudley,  6  Wend., 
614 ;  Campbell  v.  Bristol,  19  Wend.,  101 ;  Dedcrick  v.  Richley, 
19  Wend.,  108 ;  Floyd  v.  Jayne,  6  John.  Ch.,  479.) 

VI.  The  rule  as  to  the  impeachability  of  a  judgment  of 
another  state,  within  the  limits  named,  is  not  only  upon 
principle  applicable  to  judgments  of  this  state,  but  is  fully 
recognized  by  our  courts.  {Bruen  v.  Bokee,  4  Dcnto,  66 , 
Carman  v.  Tovmsend,  6  Cow.,  596  ;  same  case,  6  Wend.,  206 ; 
Oakley  v.  Aspinwall,  4  Comst.,  614.) 

VII.  A  court  of  equity  has  always,  in  the  exercise  of  its 
admitted  jurisdiction,  had  power  to  grant  relief  against 
judgments  obtained  by  fraud  or  misrepresentation.  The 
facts  set  up  in  defence  of  this  action  would  have  given  a 
court  of  chancery  here  jurisdiction  to  relieve  against  this 
judgment.  {McDonald  v.  Neilson,  2  Cow.,  139,  193 ;  Reigal 
V.  Wood  et  al.,  1  John.  Ch.,  402 ;  Dilly  v.  Hechrott,  8  QUI. 
If  John.,  170;  Carrington  v.  Hollihaird,  17  Conn.,  630, 
Dum^an  v.  Lyon,  3  John  Ch.,  362 ;  Marine  Ins.  Co.  v.  Hodgson^ 
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7  Crcmch^y  333;  Hmdcy  v.  Mancius^  7  Jokn.t  174,  182; 
Shottenkirk  v.  Wheeler,  3  Ja&n.  CA.,  275 ;  J?'o*/er  v,  JTood,  6 
John.  Ch.f  87 ;  Lee  v.  Baird,  4  Henning  Sf  Mumford^  452 ; 
Winthrop  v.  Xan^,  3  Desmscux,  310.) 

VIII.  The  record  of  the  judgment  of  the  superior  court 
of  Connecticut  being  duly  authenticated,  was  properly 
admitted  in  evidence  to  prove  the  allegations  in  the  answer ; 
and,  -as  it  showed  the  matter  in  controversy  to  have  been 
there  tried  and  decided,  was  conclusive  upon  the  parties : 
1.  That  court  had  jurisdiction,  being  a  court  of  chancery, 
of  the  subject  matter  and  of  the  parties,  by  Olney  going 
into  that  state  and  suing  on  this  judgment,  and,  when  sued 
in  chancery  for  relief  against  it,  by  his  employing  counsel, 
appearing  and  defending  in  the  suit.  {Maykew  v.  FletcJwrj 
6  Wheat.,  129 ;  Rcid  v.  Pratt  and  Taylor,  2  fleZ/,  64 ;  Whcchr 
V.  Raijmond,  4  Cow.,  311.)  2.  The  matter  involved  in  this 
action  was  in  that  suit  tried  and  determined,  and  is  res 
adjvdicata.  {Hopkins  v.  Lee,  6  Wheat.,  109 ;  Denison  v. 
Hyde,  6  Conn.,  508 ;  Betts  v.  Starr,  5  Conn.,  550 ;  Coit  v. 
Tracy,  8  Conn.,  208;  Simson  v.  Hart,  1  John.  Ch.,  91 ;  Burt  v« 
Stemburg, 4 Cow., 559;  Gard?ierv.Bugbee,3Cow.,i20;  Youjig 
V.  Rummell,  2  Hill,  478 ;  Bouchaud  v.  Bias,  3  Denio,  238 ; 
Doty  V.  Brovm,  4  Comst.,  71 ;  Bangs  v.  Strong,  4  Comst.,  315 ; 
Bccbe  V.  Ellicott,  4  BarJ.  iS.  C,  457 ;  Kingsland  v.  Spalding, 
3  Ba7-6.  CA.,  343 ;  Cm^  v.  Zeigler,  16  5c7gt.  SfRawle,  283.) 

W.  F.  Allen,  J.  A  judgment  rendered  by  a  court  of 
competent  jurisdiction  cannot  be  impeached  collaterally  for 
error  or  irregularity,  but  is  conclusive  until  set  aside  or 
reversed  by  the  same  court  or  some  other  court  having  appel- 
late jurisdiction.  {Smith  v.  Lewis,  3  J.  R.,  3^7;  Homer  v. 
Field,  1  Pick.,  435.)  The  jurisdiction  of  the  court  in  which  a 
judgment  has  been  recovered  is,  however,  always  open  to 
inquiry ;  and  if  it  has*  exceeded  its  jurisdiction,  or  has  not 
acquired  jurisdiction  of  the  parties  by  the  due  service  of 
process  or  by  a  voluntary  appearance,  the  proceedings 
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are  coram  fo^-^judicc  and  the  judgment  void.  The  M^unt  of 
jarisdiction  has  always  been  held  to  be  a  valid  defence  to 
an  action  upon  the  judgment,  and  a  good  answer  to  it  when 
set  up  fo^  any  purpose. 

So,  fraud  and  imposition  invalidate  a  judgment  as  they  do 
all  acts ;  and  it  is  not  without  semblance  of  authority  that 
it  has  been  suggested  that  at  law  the  fraud  may  be  alleged, 
whenever  the  party  seeks  to  avail  himself  of  the  results  of 
his  own  fraudulent  conduct  by  setting  up  the  judgment, 
the  fruits  of  his  fraud.  {See  per  ThompMoUf  C.  J.,  in  Borden 
V.  Fitchf  15  J.  jR.,  121,  and  coies  cited.)  fSut  whether  this 
be  so  or  not,  it  is  unquestionable  that  a  court  of  chancery 
has  power  to  grant  relief  against  judgments  when  obtained 
by  fraud.  Any  fact  which  clearly  proves  it  to  be  against 
conscience  to  execute  a  judgment,  and  of  which  the  injured 
party  could  not  avail  himself  at  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents,  will  justify  an  interference  by  a 
court  of  equityj  {Reigai  v.  Wood^  1  J.  C  Jl.,  402 ;  Mc 
Donald  v.  NeiUon^  2  Cow*  Rep*f  139;  Duncan  v.  Lyon^  3 
J.  C  R.J  351 ;  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson^  6 
Cranck,  206 ;  ShoUenkirk  y.  Wheeler,  3  J.  C.  R.,  275.) 

Under  our  present  judiciary  system,  the  functions  of  the 
courts  of  common  law  and  of  chancery  are  united  in  the' 
same  court,  and  the  distinctions  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  and  suits, 
are  abolished,  and  the  defendant  may  set  forth  by  answer 
as  many  defences  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or 
both.  (Code,  %%  69, 150.)  The  Code  also  authorizes  affirma- 
tive relief  to  be  given  to  a  defendant  in  an  action  by  the 
judgment.  {%  274.)  The  intent  of  the  legislature  is  very 
clear,  that  all  controversies  respecting  the  subject  matter  of 
the  litigation  should  be  determined  in  one  action,  and 
the  provisions  are  adapted  to  give  effect  to  that  intent. 
Whether,  therefore,  fraud  or  imposition  in  the  recovery  of 
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a  judgment  could  heretofore  have  been  alleged  against  it 
collaterally  at  law  or  not,  it  may  now  be  set  up  as  an 
equitable  defence  to  defeat  a  recovery  upon  it.  Under  the 
head  of  equitable  defences  are  included  all  matteVs  which 
would  before  have  authorized  air  application  to  the  court 
of  chancery  for  relief  against  a  legal  liability,  but  which, 
at  law,  could  not  have  been  pleaded  in  bar.  The  facts 
alleged  by  way  of  defence  in  this  action  would  have  been 
good  cause  for  relief  against  the  judgment  in  a  court  of 
chancery,  and  under  our  present  system  are,  therefore, 
proper  matters  of  defence ;  and  there  was  no  necessity 
or  propriety  for  a  resort  to  a  separate  action  to  vacate 
the  judgment.  In  Connecticut,  although  law  and  equity 
are  administered  by  the  same  judges,  still  the  distinction 
between  these  systems  is  preserved,  and  justice  is  adminis- 
tered under  the  head  of  common  law  and  chancery 
jurisdiction  by  distinct  and  appropriate  forms  of  procedure ; 
.and  hence,  as  it  was  at  least  doubtful  whether  at  law  the 
fraud  alleged  would  bar  a  recovery  upon  the  judgment,  a 
resort  to  the  chancery  powers  of  the  court  of  that  state 
was  proper  if  not  necessary. 

The  right  of  the  plaintiff  in  the  judgment  was  a  personal 
right  and  followed  his  person ;  ^nd,  aside  from  the  fact  that 
lie  had  resorted  to  the  courts  of  Connecticut  to  enforce  his 
claim  under  the  judgment,  the  courts  of  that  state,  having 
obtained  jurisdiction  of  his  person  by  the  due  service  of 
process  within  the  state,  had  full  power  to  pronounce  upon 
the  rights  of  the  parties  in  respect  to  the  judgment  and  to 
decree  concerning  it.  It  necessarily  follows  that  the  decree 
of  the  superior  court  of  Connecticut,  sitting  as  a  court  of 
chancery,  directly  upon  the  que^on  of  fraud,  is  conclusive 
upon  the  parties  to  that  litigation  and  all  persons  claiming 
under  them  with  notice  of  the  adjudication.  The  judgment 
of  a  court  of  competent  jurisdiction  upon  a  point  litigated 
between  the  parties,  is  conclusive  in  all  subsequent  contro- 
versies where  the  same  point  comes  again  in  question 
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between  the  same  parties.  {fVIdte  v.  CoaUworth^  2  Seld.f 
137 ;  Embury  v.  Conner^  3  Comst.j  522.)  In  the  State  of 
Connecticut,  it  is  quite  clear  the  question  of  fraud  would 
not  be  an  open  question  between  the  parties,  but  would  be 
considered  entirely  settled  by  the  decree  of  the  court  of 
that  state ;  and  as  full  faith  and  credit  are  to  be  given  by  each 
state  to  the  judicial  proceedings  of  every  other  state,  that 
is,  the  same  credit,  validity  and  efiect  as  they  would  have 
in  the  state  in  which  they  were  had,  the  parties  are 
concluded  in  the  courts  of  this  state  by  the  judgment  of 
the  court  in  Connecticut  directly  upon  the  question  in 
issue.  {Hampton  v.  McConnelj  3  TVheat.j  234.)  The  decree 
of  the  court  of  chancery  of  the  State  of  Connecticut  as  an 
operative  decree,  so  far  as  it  enjoined  and  restrained  the 
parties,  had  and  has  no  extra-territorial  efRcacy,  as  an 
injunction  does  not  affect  the  courts  of  this  state  ;^  but  the^ 
judgment  of  the  court  upon  the  matters  litigated  is 
conclusive  upon  the  parties  everywhere  and  in  eveiy  forum 
where  the  same  matters  are  drawn  in  question.  It  is  not 
the  particular  relief  which  was  granted  which  affects 
the  parties  litigating  in  the  courts  of  this  state ;  but  Jt_ 
is  tlie  adjudication  and  determination  of  the  facts  by  that 
coi^  the  final  decidpn^that.  the^QdgiQfiiit^waa  procured  by^ 
frauds  which_is  operative  here  and  necessarily  prevents  the 

jEMB^I^-^^-^??  5:???_^I?S  .¥^7  claim  under  _iL  The  court 
acquired  jurisdiction  of  the  parties  by  the  commencement 
of  the  action,  and  the  service  of  process  upon  the  defendant 
therein,  and  his  appearance  by  an  authorized  attorney ;  and 
the  withdrawal  of  the  action  of  debt  upon  the  judgment 
did  not  deprive  it  of  jurisdiction  thus  acquired. 

The  judgment  of  the  superior  court  must  be  affinned, 
^ith  costs. 

Johnson,  J.  The  questions  in  this  cause  arise  upon  two 
exceptions  taken  at  the  trial.  The  first  was  taken  to  the 
decision  admitting  fjx  evidence  the  record  of  a  decree  m 
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equity,  made  by  the  superior  court  of  judicature  of  the 
State  of  Connecticut,  between  the  defendant  in  this  suit 
and  one  Olney,  the  immediate  assignor  to  the  plaintiff  of 
the  judgment  now  sued  upon.  The  second  was  to  the 
instruction  of  the  court  to  the  jury,  that  the  record  of  the 
proceedings,  finding  and  decree  aforesaid,  given  in  evidence 
by  the  defendant  to  support  the  allegations  in  his  answer, 
was,  for  the  purposes  of  this  suit,  conclusive  evidence  upon 
the  plaintiff,  if  the  jury  found  that  Olney  appeared  in  that 
cause  by  his  authorized  attorney* 

The  plaintiff  is  in  the  same  position  which  Olney  would 
have  occupied  had  he  been  plaintiff;  he  is  the  immediate 
assignee  of  Olney,  against  whom,  before  the  assignment,  the 
decree  was  pronounced ;  and  if  it  be  material,  he  had 
actual  notice  of  the  decree  when  the  assignment  was  made 
to  him.  Giving  to  the  plaintiff's  objection  to  the  admission 
of  the  record  the  broadest  effect,  the  first  question  is 
whether  the  defence  set  up  by  the  answer  was  available. 
That  defence  is,  in  substance,  that  the  judgment  sued  upon 
was  fraudulently  entered  up  after  assurances  on  behalf  of 
the  plaintiff  in  that  suit  to  the  defendant,  that  no  further 
proceedings  should  be  taken  in  it  without  notice  to 
him,  whereby  he  was  induced  not  to  take  steps  to  interpose 
a  defence,  which  in  point  of  fact  he  could  successfully 
have  maintained. 

Relief  against  such  a  judgment,  upon  these  facts,  would 
have  been  within  the  power  of  a  court  of  equity  in  this 
state,  upon  a  bill  filed  for  that  purpose.  (2  Ston/s  Eq.  Jur,<, 
%%  887,  896 ;  Huggins  v.  Kingy  3  Barh.,  6ia)  The  Code, 
%  69,  having  abolished  the  distinction  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
as  theretofore  existing,  an  equitable  defence  to  a  civil 
action  is  now  as  available  as  a  legal  defence.  The  question 
now  is,  ought  the  plaintiff  to  recover ;  and  anything  which 
shows  that  he  ought  not  is  available  to  the  defendant, 
whether  it  was  formerly  of  equitable  or  legal  cognizance. 
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The  next  question  is  whether  the  record  of  the  decree 
of  the  superior  court  of  Connecticut  was  competent 
evidence  upon  that  issue.  Olney  actually  appeared  by  his 
attorney  in  that  suit  and  was  heard  upon  its  merits.  He 
was,  therefore,  before  that  court,  and  it  had  jurisdiction  of 
his  person  if  it  had  jurisdiction  of  the  subject  matter  of  the 
suit.  The  object  of  the  suit  was  to  restrain  Olney  from 
prosecuting  a  suit  at  law  in  the  same  court  upon  the  judg- 
ment in  suit  here,  and  the  grounds  on  which  that  relief 
was  sought  were  the  same  which  are  set  up  as  a  defence 
here.  The  jurisdiction  to  restrain  suits  at  law  being  one 
of  the  firmly  established  parts  of  the  authority  of  courts 
of  equity,  and  the  plaintiff,  in  the  suit  which  was  enjoined, 
having  undertaken  to  prosecute  that  suit  in  a  court  of  law 
of  the  State  of  Connecticut,  the  only  conceivable  grounds 
for  denying  the  equitable  jurisdiction  which  was  exercised 
in  the  case  are,  either  that  no  court  of  equity  anywhere 
had  power  to  restrain  a  suit  upon  a  judgment  at  law  upon 
such  grounds,  or  that  a  court  of  equity  in  one  state  has  no 
jurisdiction  to  restrain  such  a  suit  upon  a  judgment  of  a 
court  of  law  of  another  state.  J^The  first  of  these  grounds 
has  been  already  considered  and  found  unsound.  The  other 
rests  either  upon  some  ground  of  comity  between  states,  or 
upon  the  force  of  the  constitution  and  laws  of  the  United 
States.  The  objection,  so  far  as  it  is  founded  upon  an 
assumed  violation  of  the  comity  which  exists  between  the 
several  states  of  the  United  States,  does  not  reach  to  the 
jurisdiction  of  the  court.  The  rules  of  comity  may  be  a 
restraint  upon  a  court  in  the  exercise  "of  an  authority  which 
it  actually  possesses,  but  it  is  self-imposed.  (Bank  of 
^  Augusta  v.  Earhj  13  Pet^  519.)  The  courts  of  each  state 
must  judge  for  themselves  exclusively  how  far  they  will  bo 
restrained,  and  in  what  cases  they  will  exercise  their  power, 
except  where  the  constitution  of  the  United  States  and  the 
laws  made  in  pursuance  of  it  prescribe  a  rule.    Where  that 
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is  the  case,  the  question  ceases  to  be  one  of  comity  and 
becomes  one  of  right. 

The  question  then  remains  to  be  considered  upon  the 
constitution  and  laws  of  the  United  States,  and  here  the 
decisions  permit  of  no  doubt.  Full  faith  and  credit  are 
given  to  the  judgments  of  a  state  court,  when  in  the  courts 
of  another  state  it  ireceives  the  same  faith  and  credit  to 
which  it  was  entitled  in  the  state  where  it  was  pronounced. 
{Hampton  v.  McCoiinell^  3  Wheat, ^  234.) 

We  have  then  a  decree  of  the  superior  court  of  Con- 
necticut in  a  cause  where  they  had  jurisdiction  of  the 
subject  matter  and  of  the  parties,  and  it  is  duly  authenticated 
and  relevant  to  the  issue  on  trial.  Its  admissibility  in 
evidence  follows  of  course. 

By  the  record  of  that  decree  it  appears  that  the  very 
matters  in  issue  here  weire  litigated  there,  and  were  decided 
adversely  to  Olney,  whom  the  plaintiff  represents.  The 
determination  is  necessarily  conclusive  upon  him  as  to  all 
the  material  facts  there  litigated  and  determined. 

The  judgment  should  be  affirmed  with  costs. 

Judgment/  accordingly. 


SxEDEKEB  and  another  against  Warring. 

Permanent  erections  and  fixtures,  made  by  the  mortgagor  after  the  exccntion 
of  the  mortgage  upon  the  land  conveyedr  by  it,  become  a  part  of  the  mort- 
gaged premises. 

In  determining  between  mortgagor  and  mortgagee  whether  such  erections  and 
fixtures  are  real  or  personal  property,  the  rules  prevail  which  are  applicable 
between  grantor  and  grantee. 

A  statue  erected  as  an  ornament  to  grounds  may  be  a  part  of  the  realty, 
although  it  is  not  fastened  to  the  base  on  which  it  rests  and  can  be  removed 
without  fracture. 
/A  sculptor  placed  a  statue  of  Washington,  made  by  himself,  and  weighing  with 
its  pedcsUl,  cut  Arom  the  same  block  of  stone,  about  three  tons,  in  the 
grounds  in  front  of  his  house,  on  a  base  three  feet  high ;  the  base  rested  upoa 
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a  permanent  artificial  mound,  raised  for  that  purpose,  and  uras  constructod 

of  cut  stone  laid  up  without  mortar  or  cement,  although  tlie  seams  were 

pointed  with  the  latter ;  the  statue,  the  base  and  the  house  were  of  similar 

stone,  and  the  top  of  the  base  was  made  to  match  in  appearance  tlio 

pedestal ;  the  statue  was  not  fastened  to  the  base,  nor  was  the  latter  ailixed 

to  the  Toundalion  upon  which  it  rested ;  ffeld,  that  the  statue  was  a  part  of 

the  realty ;  Held  also  that  a  sun  dial,  constructed  on  a  block  of  similar 

stone  weighing  two  hundred  pounds,   appropriately  located  in  the  same 

grounds  and  erected  on  f  permanent  foundation  of  stone,  was  a  part  of  the 

real  estate. 

Johnson  and  Denio,  Js.,  dissented. 

Appeal  from  a  judgment  of  the  supreme  court. 

James  Thorn,  the  sculptor,  being  the  owner  of  a  farm 
situate  in  the  county  of  Rockland,  in  the  year  1842  executed 
a  mortgage  upon  it  to  one  Crum.  Subsequently  he  erected 
upon  it  a  dwelling-house  of  red  stone,  in  the  Gothic  style, 
and  at  the  same  time  erected  a  sun-dial,  and  prepared  a 
base  in  the  lawn  in  front  of  the  house  and  placed  upon 
the  latter  a  colossal  statue  of  Washington.  In  1849  the 
defendant  purchased  the  farm  and  its  appurtenances,  on  a 
sale  thereof  by  virtue  of  the  mortgage,  and  took  possession 
of  the  premises,  the  dial  and  statue  then  being  where  they 
were  originally  erected.  Thom  executed  a  second  mortgage 
on  the  farm  after  the  erection  of  th6  dial  and  statue,  and 
the  defendant  became  the  owner  of  this  mortgage  by 
assignment  at  the  time  he  purchased  the  premises  at  the 
sale  by  virtue  of  the  first  mortgage.  In  1847  the  sheriff 
of  Rockland  county,  by  virtue  of  an  execution  issued  to 
him  on  a  judgment  recovered  during  that  year  against 
Thom,  sold  the  dial  and  statue  as  personal  property  and 
they  were  purchased  by  the  plaintiff.  The  defendant 
having  refused  to  allow  the  plaintiff  to  remove  the  dial  and 
statue,  this  suit  was  brought  to  recover  their  value. 

On  the  trial  before  Justice  S.  B.  Strong  at  the  Rockland 
county  circuit,  in  Decenber,  1849,  the  above  mentioned 
facts  appeared.  It  was  also  proved  that  the  dial  was 
three  or  four  feet  high,  supported  or  constructed  upon  a 
block  of  red  stone,  square  at  the  top  and  in  the  form  of  a 
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{Pedestal  at  the  bottom,  and  the  intermediate  pi«rt  shaped 
to  resemble  a  colmnn,  eighteen  inches  in  diameter  in  the 
middle  and  eight  inches  in  diameter  at  each  end.  The 
pedestal  rested  upon  a  flag  which  covered  the  mouth  of  a 
well,  from  which  water  was  conducted  through  pipes  under 
ground  into  the  house.  This  block  of  stone  on  which  the 
dial  was  constructed  was  not  fastened  to  the  flag  on  which 
it  rested,  and  was  retained  in  its  position  merely  by  its 
weight,  which  was  about  two  hundred  pounds.  The  dial 
was  in  front  of  the  house  and  between  the  latter  and  the 
statue. 

It  was  proved  that  the  statue  with  its  pedestal  was  made 
from  a  single  block  of  red  stone,  similar  in  color  to 
the  block  on  which  the  dial  was  made  and  the  stone  of 
which  the  house  was  erected,  and  that  it  weighed  between 
three  and  four  tons.  A  mound  had  been  raised  about  three 
feet  above  the  natural  surface  of  the  ground,  in  the  centre 
of  which  a  foundation  for  the  base  of  the  statue  was  con- 
structed of  rough  stone,  laid  up  without  mortar ;  upon  this 
foundation,  which  did  not  rise  to  the  surface  of  the  moimd, 
a  base  for  the  statue  was  erected  of  square  blocks  of  stone, 
similar  in  color  to  that  of  which  the  statue  and  its  pedestal 
were  made ;  this  base  was  square  in  form,  and  hollow,  but 
the  stones  composing  it  were  not  laid  in  mortar  or  cement 
or  in  any  way  fastened  together,  although  the  joints  were 
pointed  with  cement.  The  base  rose  some  three  feet  above 
the  surface  of  tjie  mound,  and  corresponded  with  the  pedes- 
tal of  the  statue  which  rested  upon  it.  The  statue  and 
base  were  about  12  feet  high.  This  base  was  constructed 
expressly  for  the  statue  to  rest  upon,  but  the  latter  was  not 
in  any  way  fastened  to  it ;  the  only  impediment  to  its 
removal  was  its  weight.  It  had  never  been  removed  from 
its  position  after  it  was  first  placed  upon  the  pedestal,  which 
was  six  or  seven  yearn  prior  to  the  trial,  nor  had  the  foun- 
dation or  base  settled  or  given  way.  Mr.  Thom  was 
"examined  on  the  part  of  the  plaintiff,  and  gave  evidence 
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tending  to  prove  that  he  intended  to  sell  the  statue,  and 
that  it  was  placed  upon  the  base  to  remain  there  only  until 
ho  should  be  able  to  make  sale  of  it.  This  last  evidence 
was  objected  to  by  the  counsel  for  the  defendant,  and  he 
excepted  to  the  ruling  allowing  it  to  be  given. 

The  counsel  for  the  defendant  requested  the  court  J;o 
nonsuit  the  plaintiff  on  the  ground  that  the  statue  and  dial 
were  a  part  of  the  real  estate.  The  motion  was  denied 
defendant's  counsel  excepted.  The  counsel  for  the  defendant 
also  requested  the  court  to  rule  and  decide,  as  to  each  of 
the  articles,  that  it  was  a  part  of  the  freehold  and  not 
personal  property ;  the  court  declined  to  so  rule  and 
defendant's  counsel  excepted.  The  cause  was  submitted 
to  the  jury  under  instructions  from  the  court,  which  were 
excepted  to  by  the  defendant's  counsel;  but  in  the  ^aew 
taken  of  the  case  by  this  court  the  charge  and  exceptions 
thereto  need  not  be  stated.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  value  of  the  dial  and  the 
statue,  assessing  the  value  of  the  former  at  $25  and  the 
latter  at  $1650.  The  judgment  entered  upon  the  verdict 
was  affirmed  by  the  supreme  court  in  the  second  district. 
The  defendant  appealed  to  this  court. 

Chas.  H.  Smithy  for  the  appellant 

A.  TaheTj  for  the  respondent. 

Pabkeb,  J.  The  facts  in  this  case  are  undisputed,  and 
it  is  a  question  of  law  whether  the  statue  and  suu-dial 
were  real  or  personal  property.  The  plaintiffi  claim  they 
are  personal  property,  having  purchased  them  as  such  under 
an  execution  against  Thom.  The  defendant  claims  they  are 
real  property,  having  bought  the  farm  on  which  they  were 
erected  at  a  foreclosure  sale  under  a  mortgage,  executed  by 
Thom  before  the  erection  of  the  statue  and  sun-dial,  and 
also  as  mortgagee   in  possession  of  another   mortgage, 
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executed  by  Thom  after  their  erection.  The  claim  of  the 
defendant  under  the  mortgage  sale  is  not  impaired  by  the 
fact  that  the  property  in  controversy  was  put  on  the  place 
after  the  execution  of  the  mortgage.  {Corliss  v.  Fan  Sagm^ 
29  Maine  iJ.,  115 ;  Winslow  v.  Merchants^  Ins.  Co.,  4  Mete. 
J2.,  306.)  Pgmianent  erections  andother  unprovements, 
made  by  the  m^gagoron  the  lanT^oortgaged,  become^ 


part  of  the  realty  and  are  covered  by  the  mortgage. 

In  deciding  whether  the  property  in  controversy  was 
real  or  personal,  it  is  not  to  be  considered  as  if  it  were  a 
question  arising  between  landlord  and  tenant,  but  it  is 
governed  by  the  rules  applicable  between  grantor  and 
grantee.  The  doubt  thrown  upon  this  point  by  the  case 
of  Taylor  v.  Toumsend  (8  Mass.  U.,  411)  is  entirely  removed 
by  the  later  authorities,  which  hold  that,  as  to  fixtures,  the 
same  rule  prevails  between  mortgagor  and  mortgagee  as 
between  grantor  and  grantee.  (15  Mass.^  159 ;  4  Mete.  i2., 
306-;  3  Edw.  Ch.  JJ.,  246 ;  1  Uilliard  on  Mortgages,  294, 
note  fi  and  cases  there  cited;  and  see  Bishop  v.  Bishop,  1 
Kern.,  123,  126.) 

Governed,  then,  by  the  rule  prevailing  between  grantor 
and  grantee*,  if  the  statue  and  dial  were  fixtures,  actual  or 
constructive,  they  passed  to  the  defendant  as  part  of  the  realty. 

No  case  has  been  found  in  cither  the  English  or  American 
courts,  deciding  in  what  cases  statuary  placed  in  a  house  or 
in  grounds  shall  be  deemed  real  and  in  what  cases  personal 
property.  This  question  must  therefore  be  determined 
upon  principle.  All  will  agree  that  statuary  exposed  for 
sale  in  a  workshop,  or  wherever  it  may  be  before  it  shall 
be  permanently  placed,  is  personal  property ;  nor  will  it  be 
controverted  that  where  statuary  is  placed  upon  a  building, 
or  so  connected  with  it  as  to  be  considered  part  of  it,  it 
will  be  deemed  real  property  and  pass  with  a  deed  of  the 
land.  But  the  doubt  in  this  case  arises  from  the  peculiar 
position  and  character  of  this  statue,  it  being  placed  in  a 
court  yard  before  the  housci  on  a  base  erected  on  an  artificial 
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mound  raised  for  the  purpose  of  supporting  it.  The  statue 
was  not  fastened  to  the  base  by  either  clamps  or  cement, 
but  it  rested  as  firmly  on  it  by  its  own  weight,  which  was 
three  or  four  tons,  as  if  otherwise  affixed  to  it.  The  base 
was  of  masonry,  the  seams  being  pointed  with  cement, 
though  the  stones  were  not  laid  in  either  cement  or  mortar ; 
and  the  mound  was  an  artificial  and  permanent  erection, 
raised  some  two  or  three  feet  above  the  surrounding  land, 
with  a  substantial  stone  foundation. 

If  the  statue  had  been  actually  affixed  to  the  base  by 
cement  or  clamps  or  in  any  other  manner,  it  would  be 
conceded  to  be  a  fixture  and  to  belong  to  the  realty.  But 
as  it  was,  it  could  have  been  removed  without  fracture  to 
the  base  on  which  it  rested.  But  is  that  circumstance  con« 
trolling?  A  building  of  wood,  weighing  even  less  than 
this  statue,  but  resting  on  a  substantial  foundation  of 
masonry,  would  have  belonged  to  the  realty.  A  thing  may 
be  as  firmly  affixed  to  the  land  by  gravitation  as  by  clamps 
or  cement.  Its  character  may  depend  much  upon  the  object 
of  its  erection.  Its  destination,  the  intention  of  the  person 
making  the  erection,  often  exercise  a  controlling  influence, 
and  its  connection  with  the  land  is  looked  at  principally  for 
the  purpose  of  ascertaining  whether  that  intent  was  that 
the  thing  in  question  should  retain  its  original  chattel 
character,  or  whether  it  was  designed  to  make  it  a  permanent 
accession  to  the  lands. 

By  the  civil  law,  columns,  figures  and  statues,  used  to 
spout  water  at  fountains,  were  regarded  as  immovable,  or 
real  {Pandects,  lib.  19,  tit*  1,  ^  17,  voL  7,  ly  PothicTy  107)  • 
though  it  was  inferred  that  statues  resting  on  a  base  of 
masonry  were  not  immovable,  because  they  werc  there,  not 
as  part  of  the  construction,  but  as  ornaments.  {Corp.  Juris 
Civ.,  by  Kreigelj  lib.  19,  tit.  1,  §  17 ;  Poth.  Pand.,  109 ; 
BurritTs  Law  Die.,  ^^AffixusJ^)  But  Labeo  held  the  rule  to 
be  **ea  qv4B  perpetui  ustis  causa  iii  isdi/iciis  sunt,  adificii  esse; 
qua  vero  ad  prasensj  non  esse  adificii;  thus  making  the  kind 
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of  property  depend  upon  the  question  whether  it  was 
designed  by  ^the  proprietor  to  be  permanent  or  temporary, 
or,  as  it  was  generally  called  by  civilians,  ''its  destination.'* 
{Corp.  Jur,  Civ. J  by  Kretgdj  lib*  19,  tit.  1,  §  17.) 

And  Pothier  says  that  when,  in  the  construction  of  alarge 
vestibule  or  hall,  niches  are  made,  the  statues  attached 
(''  attach^es")  to  those  niches  make  part  of  the  house,  for 
they  are  placed  there  cul  integrandam  domum.  They  serve  to 
complete  that  pdrt  of  the  house.  Indeed,  the  niches  being 
made  only  to  receive  the  statues,  there  will  fail  to  be 
anything  in  the  vestibule  without  the  statues ;  and  he  says, 
it  is  of  such  statues  that  we  must  understand  what 
Papimanus  says :  ''  SigUla  et  stattta  affixa^  imtrvmento  damns 
non  continentUTi  sed  domus  partio  sunt.  {Pothier  de  Commtmavte^ 
%  56.) 

By  the  French  law,  statues  placed  in  a  niche  made 
expressly  to  receive  them,  though  they  could  be  removed 
without  fracture  or  deterioration,  are  immovable,  or  part  of 
the  realty.  {Code  JVop.,  ^  525.)  But  statues  standing  on 
pedestals  in  houses,  court-yards  and  gardens  retain  their 
character  of  ''movable"  or  personal.  (3  Touillierl  Droit 
Civil  de  Franccj  12.)  This  has  reference  to  statues  only 
which  do  not  stand  on  a  substantial  and  permanent  base  or 
separate  pedestal  made  expressly  for  them.  For  when  a 
statue  is  placed  on  a  pedestal  or  base  of  masonry  constructed 
expressly  for  it,  it  is  governed  by  the  same  rule  as  when 
placed  in  a  niche  made  expressly  to  receive  it,  and  is  im- 
movable. (2  Repertoire  Generale^  Journal'  du  Palais,  by  Ledf^u 
Rolliuj  518,  ^  139.)  The  statue  in  suck  case  is  regarded  as 
making  part  of  the  same  thing  with  the  permanent  base 
upon  which  it  rests.  The  reasons  for  the  French  law  upon 
this  subject  are  stated  by  the  same  author  in  the  same 
work,  page  517,  ^  129,  where  the  rule  is  laid  down  with 
regard  to  such  ornaments  as  mirrors,  pictures  and  statues, 
that  the  law  will  presume  the  proprietor  intended  them  as 
immovable,  when  they  cannot  be  taken  away  without 
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fracture  or  deterioration,  or  leaving  a  gap  or  vacancy.  A 
tftatne  is  regarded  as  integral  with  the  permanent  base  on 
which  it  rests  and  which  was  erected  expressly  for  it,  when 
the  removal  of  the  statue  will  offend  the  eye  by  presenting 
before  it  a  distasteful  gap  (''  tnde  choqtiant^^)^  a  foundation 
and  base  no  longer  appropriate  or  useful.  {Id*,  ^  139.) 
Things  immovable  by  destination  are  said  to  be  those  objects 
movable  in  their  nature,  which,  without  being  actually  held 
to  the  ground,  are  destined  to  remain  there  perpetually 
attached  for  use,  improvement  or  ornament.  (2  Ledru 
RoUin,  Repertoire  Generale,  514,  ^  30.) 

I  think  the  French  law,  as  applicable  to  statuary,  is  in 
accordance  with  reason  and  justice.  It  effectuates  the 
intention  of  the  proprietor.  No  evidence  could  be  received 
more  satisfactory  of  the  intent  of  the  proprietor  to  make  a 
statue  a  part  of  his  realty,  than  the  fact  of  his  having 
prepared  a  niche  or  erected  a  permanent  base  of  masonry 
expressly  to  receive  it;  and  to  remove  a  statue  from  its 
place,  under  such  circumstances,  would  produce  as  great 
an  injury  and  do  as  much  violence  to  the  freehold,  by 
leaving  an  unseemly  and  uncovered  base,  as  it  would  have 
done  if  torn  rudely  from  a  fastening  by  which  it  had  been 
connected  with  the  land.  The  mound  and  base  in  this 
case,  though  designed  in  connexion  with  the  statue  as  an 
ornament  to  the  grounds,  would,  when  deprived  of  the 
statue,  become  a  most  objectionable  deformity. 

There  are  circumstances  in  this  case,  not  necessary  under 
the  French  law,  to  indicate  the  intention  to  make  the  statue 
a  permanent  erection,  but  greatly  strengthening  the  pre- 
sumption of  such  intent.  The  base  was  made  of  red  sand 
stone,  the  same  material  as  the  statue,  giving  to  both  the 
*  statue  and  base  the  appearance  of  being  but  a  single  block, 
and  both  were  also  of  the  same  material  as  the  house.  The 
statue  was  thus  peculiarly  fitted  as  an  ornament  for  the 
grounds  in  front  of  that  particular  house.  It  was  also  of 
colossal  size,  and  was  not  adapted  to  any  other  destination 
.     Keb^Vol.  II.         23 
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than  a  permanent  ornament  to  the  realty.  The  design  and 
location  of  the  statue  were  in  every  respect  appropriate, 
in  good  taste,  and  in  harmony  with  the  surrounding  objects 
and  circumstances. 

I  lay  entirely  out  of  view  in  this  case  the  fact  that  Thorn 
testified  that  he  intended  to  sell  the  statue  when  an  oppor- 
tunity should  offer.  His  secret  intention  in  that  respect 
can  have  no  legitimate  bearing  on  the  question.  He  clearly 
intended  to  make  use  of  the  statue  to  ornament  his  grounds, 
when  he  erected  for  it  a  permanent  mound  and  base ;  and 
a  purchaser  had  a  right  so  to  infer  and  to  be  governed  by 
the  manifest  and  immistakable  evidences  of  intention.  It 
was  decided  by  the  court  of  cassation  in  France,  in  HorneUc 
V.  E?iregistr.  (2  Ledru  Rollin,  Journal  du  PcUais^  Repertoire^ 
4t.,  214),  that  the  destination  which  gives  to  movable 
objects  an  immovable  character  results  from  facts  and 
circuitstances  determined  by  the  law  itself,  and  could 
neither  be  established  or  taken  away  by  the  simple  decla- 
rations of  the  proprietor,  whether  oral  or  written.  There 
is  as  much  reason  in  this  rule  as  in  that  of  the  common  law 
which  deems  every  person  to  have  intended  the  natural 
consequences  of  his  own  acts. 

There  is  no  good  reason  for  calling  the  statue  personal 
because  it  was  erected  for  ornament  only,  if  it  was  clearly 
designed  to  be  permanent.  If  Thom  had  erected  a  bower 
or  summer-house  of  wicker  work,  and  had  placed  it  on  a 
peimanent  foundation  in  an  appropriate  place  in  front  of 
his  house,  no  one  would  doubt  it  belonged  to  the  realty ; 
and  I  think  this  statue  as  clearly  belongs  to  the  realty  as 
a  statue  would,  placed  on  the  house,  or  as  one  of  two  statues 
placed  on  the  gate  posts  at  the  entrance  to  the  grounds. 

An  ornamental  monument  in  a  cemetery  is  none  the  less  ^ 
real  property  because  it  is  attached  by  its  own  weight 
alone  to  the  foundation   designed   to  give  it  perpetual 
support. 
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*It  is  said  the  statues  and  sphinxes  of  colossal  size,  which 
adorn  the  avenue  leading  to  the  temple  of  Earnak  at 
Thebes,  are  secured  on  their  solid  foundations  only  by  their 
own  weight.  Yet  that  has  been  found  sufficient  to  preserve 
many  of  them  undisturbed  for  four  thousand  years  ( Taylor^ s 
Africa,  113  et  seq.) ;  and  if  a  traveler  should  purchase  from 
Mehemet  Ali  the  land  on  which  these  interesting  ruins  rest, 
it  would  seem  quite  absurd  to  hold  that  the  deed  did  not 
cover  the  statues  still  standing,  and  to  claim  that  they  were 
the  still  unadministered  personal  assets  of  the  Ptolemies, 
after  an  annexation  of  such  long  duration.  Ko  legal  dis- 
tinction can  be  made  between  the  sphinxes  of  Thebes  and 
the  statue  of  Thom.  Both  were  erected  for  ornament,  and 
the  latter  was  as  colossal  in  size  and  as  firmly  annexed  to 
0,0  W  «  fte  fonner,  .nd  bjr  the  »n,e  m»ns' 

I  apprehend  the  question,  whether  the  pyramids  of  Egypt 
or  Cleopatra's  Needle  are  real  or  personal  property,  does  not 
depend  on  the  result  of  an  inquiry  by  the  antiquarian 
whether  they  were  originally  made  to  adhere  to  their 
foundations  with  wafers,  or  sealing  wax  or  a  handful  of 
cement.  It  seems  to  me  puerile  to  make  the  title  to  depend 
upon  the  use  of  such  or  of  any  other  adhesive  substances, 
when  the  great  weight  of  the  erection  is  a  much  stronger 
guaranty  of  permanence. 

The  sun-dial  stands  on  a  somewhat  different  footing.  It 
was  made  for  use  as  well  as  for  ornament,  and  could  not  be 
useful  except  when  firmly  placed  in  the  open  air  and  in  the 
light  of  the  sun.  Though  it  does  not  appear  that  the  stone 
on  which  it  was  placed  was  made  expressly  for  it,  it  was 
appropriately  located  on  a  solid  and  durable  foundation. 
There  is  good  reason  to  believe  it  was  designed  to  be  a 
permanent  fixture,  because  the  material  of  which  it  was 
made  was  the  same  as  that  of  the  house  and  the  statue,  and 
because  it  was  in  every  respect  adapted  to  the  place. 

My  conclusion  is,  that  the  facts  in  the  case  called  on  the 
judge  of  the  circuit  to  decidci  as  a  matter  of  law,  that  the 


180     CASES  m  THE  COURi  OF  APPEALS. 

Sneddur  eigaitut  Warring. 

property  was  real,  and  to  nonsuit  the  plaintiff;  and  if  I  am 
right  in  this  conclusion,  the  judgment  of  the  supreme  court 
should  be  reversed. 

Gardiner,  C.  J.,  and  BuoaLES,  S£ij>en,  Allen  and 
Edwards,  Js.,  concurred  in  the  conclusions  of  the  foregoing 
opinion. 

Johnson,  J.  (Dissenting.)  If  upon  the  facts,  which  are 
undisputed,  the  plaintiffl  were  entitled  to  an  absolute 
direction  in  their  favor,  it  will  be  unnecessary  to  look 
further  into  the  case,  for  the  other  alleged  errors  could 
not  have  prejudiced  the  defendant.  The  statue  and 
sun-dial  were  originally  personal  property.  To  lose  that 
character  they  must  ^  have  been  annexed  or  attached  in 
some  sufficient  manner  to  the  freehold.  If  they  have 
never  been  so  annexed  or  attached,  then  they  retain 
their  chattel  character,  and  were  subject  to  sale  on 
execution  as  personal  properly.  The  question,  then,  isi 
whether  their  resting  by  their  own  mere  weight  upon 
substructures  prepared  for  their  support,  but  to  which  they 
were  not  in  any  manner  fastened  or  attached,  is  in  the  sense 
of  the  law  an  annexation  or  affixing  to  the  freehold.  The 
law,  in  respect  to  fixtures,  was  so  completely  examined  in 
WdUccr  V.  Sherman  (20  Wend*,  636),  that  it  is  unnecessary 
again  to  go  over  the  cases  there  considered.  {See  also  Elwes 
V.  MatoCf  in  2  SmitVs  Lead*  Cos.,  99,  and  cases  there  cited.) 
The  general  rule  requires  physical  annexation  to  the  freehold. 
To  this  rule  there  are  some  exceptions  under  the  head  of 
constructive  annexation,  as  the  deeds  of  an  estate,  the  chest 
containing  them,  deer  in  a  park,  fish  in  a  pond,  doves  in  a 
dovecote ;  so  also  the  keys  of  doors,  locks,  windows  and 
articles  of  the  like  nature,  which  form  as  much  a  part  of  the 
structure  of  a  house  as  the  walls,  although  not  annexed  to  it  at 
all ,  or  not  in  such  a  manner  as  to  be  incapable  of  reinoval  with- 
out injury  to  the  house.    These  are  incidents  lo  the  house. 
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and  from  the  nature  of  their  use  can  be  no  otherwise  annexeii 
to  it  without  the  entire  subversion  of  the  purpose  for 
which  they  are  intended.  But  this  class  of  exceptions  does 
not,  in  the  reason  of  the  rule,  nor  according  to  the  decided 
cases,  extend  to  articles  merely  of  ornament  not  physically 
annexed  to  the  soil.  I  have  been  unable  to  find  any  case 
at  common  law,  or  any  statement  in  any  text-book,  upon 
the  precise  case  of  a  statue ;  though  it  would  seem  that 
the  question  must,  in  England,  frequently  have  arisen  in 
practice,  and  if  ii  forms  an  exception  to  the  general  rule, 
it  is  not  a  little  singular  that  no  mention  is  anywhere  made 
of  the  fact. 

It  seems  clear  that  a  statue  of  ordinary  size,  standing 
upon  a  movable  pedestal  in  a  house,  would  not  pass  by  a 
conveyance  of  the  house,  any  more  than  a  porcelain  vase  or 
any  other  ornamental  article  of  furniture.  Nor  do  I  think 
if  the  same  statue  were  set  out  of  doors  it  wbuld  thereby 
lose  its  character  of  personalty.  The  mere  difference  m 
weight  between  such  a  statue  and  that  in  question  does  not 
seem  to  me  a  sufficient  ground  on  which  to  establish  a 
different  rule.  It  stands  for  ornament  alone,  and  is  not 
fastened  to  the  freehold,  and  its  character  must  depend  upon 
the  general  rule. 

The  principles  of  the  common  law  and  the  cases  respect- 
ing fixtures  have  been  lately  considered  in  the  Queens  Bench, 
in  WUuhcar  v.  Cottrell  (18  Eng.  L.  and  E.  Rep.y  142).  The 
action  was  trover  by  the  purchaser  against  the  vendor  of 
certain  lands,  to  whom  they  had  come  by  devise,  for  certain 
stoddles,  a  threshing  machine  and  a  granary,  all  which  had 
been  put  upon  the  land  in  the  time  of  the  devisor.  The 
staddles  were  erections  for  the  purpose  of  supporting  ricks, 
and  were  stone  pillars,  mortared  to  a  foundation  of  brick 
and  mortar  let  into  the  earth,  with  stone  caps  mortared  on 
the  pillars.  As  to  these  the  court  said,  "  it  is  clear  that  luch 
erections  would  pass  under  the  conveyance,  either  ae  part 
of  the  land  or  as  fixtures."    The  threshing  machine  v«ci 
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fixed  by  bolts  and  screws  to  posts  which  were  let  into  the 
ground,  and  the  machine  could  not  be  got  out  without 
disturbing  some  of  the  soil.  Of  this  the  court  said,  ''  being 
so  attached  to  the  land  it  would  clearly  pass  under  the 
conveyance."  The  granary  was  laid  on  a  wooden  founda- 
tion, supported  by  staddles,  and  it  lay  upon  them  in  the 
same  manner  that  the  ricks  lay  upon  the  rick  staddles. 
The  part  above  the  stone  caps  was  wood  with  a  tile  roof. 
In  removing  this  granary,  the  caps  of  the  staddles  and  the 
upright  stones  were  taken  away ;  but  it  appeared  that  it 
was  not  attached,  except  by  its  weight,  to  the  staddles,  and 
it  was  proved  that  by  sufficient  power  it  might  have  been 
lifted  from  the  staddles  without  disturbing  them.  The 
court  said :  ''  We  think  that  we  are  bound  by  the  authorities 
to  consider  such  an  erection  as  a  mere  chattel,  and  neither 
as  part  of  the  land  nor  affixed  to  the  freehold.  In  CuUing 
v.  Tuffnal  {Bull.  N.  P.,  34),  a  bam  erected  on  pattens  or 
blocks  of  wood,  but  not  itself  affixed  in  or  near  to  the 
ground,  was  held  to  be  removable.  The  custom  of  the 
country  was  relied  on  in  that  case,  as  making  such  erections 
removable  by  an  outgoing  tenant ;  but  Lord  EUenborough 
in  the  great  case  of  Eliocs  v.  Mawe^  in  referring  to  Culling 
v.  Tuffnaly  treats  the  bam  as  having  been  clearly  removable 
without  any  custom,  because  it  was  not  a  fixture  at  all,  as 
not  being  fixed  in  or  to  the  ground.  In  Wansbormigh  v. 
Maton  (4  Ad.  and  El.^  884),  it  was  decided  that  a  bam 
resting  by  its  mere  weight  on  a  brick  foundation  was  not  a 
fixture,  but  was  a  mere  chattel  for  which  trover  might  be 
brought.  Patteson,  J.,  referred  in  that  case  to  The  Kingx. 
Otlcy  (1  B.  and  Ad.y  161),  where  it  was  held  that  a  windmill 
resting  by  mere  weight  on  a  foundation  of  brick  was  not  a 
part  of  the  freehold  so  as  to  contribute  to  the  value  of  the 
tenement.  In  The  King  v.  Inh.  of  Londonthorpe  (6  T. 
/{.,  377),  it  was  held  that  a  windmill  not  attached  to  the 
ground,  but  constructed  on  cross-'trees  laid  upon  brick  pillars, 
but  not  attached  thereto,  was  a  mere  chattel.    On  these 
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authorities  we  think  that  the  granary  in  question  must  be 
treated  as  a  mere  chattel  and  not  as  a  part  of  the  land.'* 
I  think  if  we  break  down  the  general  rule  that  requires 
actual  annexation  to  the  land  as  the  first  requisite  to  the 
establishment  of  the  proposition  that  a  particular  chattel 
has  become  a  part  of  the  freehold,  and  allow  the  necessary 
exceptions  which  now  exist  under  the  name  of  constructive 
annexations  to  be  enlarged  upon  an  actual  or  presumed 
intent  in  the  owner,  that  a  chattel  shall  be  a  part  of  and 
go  with  the  freehold,  we  shall  much  increase  the  uncertainty 
which  even  now  exists  in  respect  to  the  question  of  fixture 
or  not,  and  shall  be  more  likely  to  defeat  the  real  intentions 
of  parties,  than  we  shall  be  by  adhering  firmly  to  the 
established  general  rule*  The  rule  of  the  civil  law  was 
substantially  the  same :  **  Statues  placed  on  bases  of 
masonry,  pictures  fixed  to  the  walls,  and  lamps  attached  to 
the  ceiling,  are  not  parts  of  the  house,  because  they  are 
there  not  as  parts  of  its  structure,  but  as  ornaments."  (7 
Potkier's  PandcctSy  110.)  It  is  true  the  text  speaks  specifically 
of  objects  in  houses ;  but  that  it  extends  to  similar  objects 
out  of  doors,  is  shown  by  the  special  provision  which  is 
elsewhere  stated  as  to  statues  from  which  streams  of  water 
are  discharged,  which  are  held  to  be  parts  of  the  house. 
{Same  boolc^  107.)  So  also,  under  the  provisions  of  the  Code 
Napoleon,  the  articles  in  question  would  be  regarded  as 
personalty  :  ''All  movables  which  the  owner  of  an  estate 
has  annexed  to  it  permanently  are  immovables  by  destina- 
tion." The  owner  is  deemed  to  have  attached  permanently 
to  his  estate  movable  efiects,  where  they  are  fastened  to  it 
by  plaster,  lime  or  cement,  or  when  they  cannot  be  detached 
without  being  broken  and  injured  or  without  breaking  or 
injuring  that  to  which  they  are  attached.  As  to  statues, 
they  are  inmiovables  when  they  are  placed  in  a  niche  made 
expressly  to  receive  them,  although  they  may  be  removed 
without  fracture  or  injury.  (§§  524,  525.)  Commenting 
upon  these  provisions,  TouUier  says  (1  Droit  Civil  Francais* 
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12) :  <<  Whence  it  follows  that  those  which  have  been  placed 
npon  pedestals  m  houses,  courts  and  gardens,  preserve  the 
qualities  pf  movables." 

The  judgment  of  the  supreme  court  should,  I  think,  be 
affirmed. 

Denio,  J.,  was  also  in  favor  of  affirming  the  judgment  of 
the  supreme  cou^t. 

Judgment  reversed. 


Davis  and  another  against  Tallcot  and  another. 

A  recorery  in  a  salt  upon  an  agreement,  wherein  the  right  to  recoTer  depended 
by  the  pleadings  upon  the  truth  of  the  allegation  made  in  the  complaint, 
and  denied  by  the  answer,  that  the  plaintiff  had  fully  performed  the 
agreement,  is  a  bar  to  an  action  brought  subsequently  by  the  defendant  in 
tho  first  si^t  against  the  plaintiff  therein  to  reooyer  damages  for  the  alleged 
non-performanoe  of  the  same  agreement. 

The  record  of  the  recovery  estops  the  defendant  from  oontroverting  that  the 
plaintiff  therein  fully  performed  the  contract. 

The  rule  is  not  otherwise,  although  in  the  first  suit  the  defendant,  in  addition 
to  denying  the  allegation  of  performance,  alleged  breaches  by  the  plaintiff 
and  claimed  to  recoup  damages,  and  at  the  trial  expressly  withdrew  the 
claim  for  damages,  gave  no  evidence  touching  the  alleged  breaches,  and 
the  second  suit  was  to  recover  damages  for  such  breaches. 

Action  in  the  supreme  court  by  Pavis  and  Clarke  to 
recover  damages  of  Tallcot  and  Canfield.  The  complaint 
alleged  that  on  the  27th  of  March,  1850,  an  agreement  in 
writing  was  made  between  the  parties,  whereby  the  de* 
fendants  agreed  to  manufacture  and  put  up  in  th^  plaintifis' 
mill,  machinery  of  a  specified  kind  and  quality  for  the  price 
of  $900,  to  be  paid  by  tiie  latter.  The  complaint  averred 
a  breach  of  the  agreement  on  the  part  of  the  defendants 
and  that  the  plaintiffs  sustained  damages  thereby.  The 
defendants  in  their  answer  denied  the  breach  stated  in 
the  complaint  and  alleged  that  they  fully  performed  tlie 
agreement    on  their  part.     For  a  further   defence  they 
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allied  that,  soon  after  the  performance  of  the  contract  by 
them,  they  commenced  an  action  in  the  supreme  court 
against  the  plaintifli,  to  recover  the  amount  of  the  purchase 
price  of  the  machinery  due  on  the  agreement;  that  the 
plaintiffs  in  this  action  appeared  in  the  former  one  and  set  up 
by  way  of  defence  the  same  matters  alleged  in  the  com- 
plaint in  this  suit,  and  that  after  a  trial  of  that  action 
a  judgment  was  rendered  therein  in  favor  of  the  defendants 
in  this  suit  against  the  plaintiffs  herein  for  S610.88,  damages 
and  costs.  The  plaintiffs  replied,  denying  the  allegation  of 
performance  contained  in  the  answer,  and  alleging  that  on 
the  trial  of  the  former  action  the  defendants  therein  with* 
drew  from  the  consideration  of  the  referee  before  whom  it 
was  tried  the  matters  alleged  in  the  complaint  in  the 
second  suit,  and  that  the  same  did  not  pass  into  or  form 
any  part  of  the  judgment  rendered  in  that  action. 

On  the  trial  of  this  cause  before  Justice  Taggart  at  the 
Niagara  county  circuit,  in  March,  1852,  the  record  of  the 
former  suit  was  given  in  evidence.  That  suit  was  com- 
menced in  October,  1850.  In  the  complaint  therein  the 
plaintiffs,  who  are  defendants  in  this  suit,  set  forth  the 
agreement  between  the  parties,  being  the  same  one  on 
which  this  suit  is  brought,  and  alleged  that  they  ^*  faithfully 
performed  said  agreement  on  their  part  in  every  respect  on 
or  before  the  7th  d|iy  of  June,  1850,"  but  that  the  de- 
fendants therein,  being  the  plaintiffs  in  this  suit,  neglected 
and  refused  to  pay  the  sum  of  $900,  pursuant  to  said 
agreement.  The  defendants  in  that  suit  by  their  answer 
admitted  the  making  of  the  agreement,  but  denied  **  that 
tLe  plaintiffs  therein  faithfully  performed  said  agreement  on 
or  before  the  said  7th  day  of  June,  or  at  any  time,''  and 
alleged  that  they  failed  to  perform  it  in  any  particular; 
and  set  up  in  substance  the  same  facts  alleged  in  the 
complaint  in  this  suit,  claiming  to  recoup  the  damajfcs 
sustained  by  them.  The  record  of  the  former  suit  contained 
a  reply  to  this  answeri  taking  issue  upon  the  allegationr  "f 
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uew  matter  therein.  The  record  also  contained  an  order 
referring  the  cause  and  the  report  of  the  referre.  The  latter 
stated  that  the  parties  appeared  before  the  referee  by  their 
respective  counsel,  and  that  the  defendants  in  that  suit 
^*'  admitted  that  they  were  indebted  to  the  plaintiffs  therein 
for  the  cause  of  action  mentioned  in  the  complaint  (in  that 
action)  to  the  amount  of  five  hundred  and  ninety-three 
dollars  and  sixty-two  cents,"  unless  the  referee  should  be 
of  opinion  on  the  evidence  to  be  given  that  $27.78  should 
be  deducted  from  the  sum  above  mentioned;  that  there- 
upon evidence  was  given  as  to  said  claimed  deduction,  upon 
which  the  referee  was  of  opinion  that  the  deduction  should 
be  made,  and  certified  and  reported  that  there  was  due  from 
the  def<r«ndants  to  the  plaintiffs  in  that  suit  the  sum  of 
$  564.84 .  For  this  amount  with  costs  j  udgment  was  entered 
in  the  former  suit. 

The  counsel -for  the  plaintiffs  offered  to  prove  that  on  the 
trial  of  the  former  suit  before  the  referee  no  evidence  was 
offered  or  introduced  on  the  part  of  the  defendants  in  that 
action  to  prove  or  establish  the  claim  for  damages  set  up 
by  way  of  recoupment  in  the  answer  therein,  but  that  on 
the  contrary  the  counsel  for  the  defendants  in  that  suit 
on  the  trial  thereof  expressly  withdrew  from  the  conside- 
ration of  the  referee  the  whole  and  every  part  of  such  claim ; 
that  the  only  matters  which  were  before  the  referee  to  be 
passed  upon  by  him  were  the  claim  of  the  plaintiffs  in  that 
suit  for  the  contract  price  of  the  machinery,  and  the  claim 
of  the  defendants  for  payments  made  upon  and  set-offs 
against  the  same,  which  were  adjusted  by  the  parties 
without  the  giving  of  any  evidence  except  as  to  the  single 
item  mentioned  in  the  referee's  report*  To  this  evidence 
the  counsel  for  the  defendants  herein  objected  on  the  ground 
that  the  same  or  a  part  of  it  tended  to  impeach  the  record 
of  the  former  suit,  and  also  on  the  ground  that  the  de- 
fendants in  that  suit  had  no  right  to  withdraw  the  defence  ^ 
interposed  therein  in  the  manner  proposed  to  be  showrv 
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The  objectionci  were  overruled  and  the  evidence  admitted, 
and  the  counsel  for  the  defendants  excepted.  Thereupon 
the  plaintiffs  proved  the  facts  above  stated  to  have  been 
offered.  Evidence  was  given  tending  to  prove  that  the 
defendants  had  not  performed  the  agreement  and  as  to  the 
damages  sustained  by  the  plaintiffs. 

The  justice  among  other  things  charged  the  jury  that  the 
former  action  between  the  parties  was  not  a  bar  to  this 
suit,  in  case  the  claim  for  damages  set  up  in  the  answer  in 
that  action  was  withdrawn  from  the  consideration  of  the 
referee  on  the  trial  before  him ;  to  which  the  counsel  for 
the  defendants  excepted.  The  counsel  for  the  defendants 
requested  the  justice  to  charge  the  jury  among  other 
matters :  (1)  That  the  record  of  the  'former  judgment  was 
conclusive  evidence  that  the  same  matters  on  which  the 
plaintiffs  sought  a  recovery  herein  had  been  litigated  and 
adjudicated  between  the  parties ;  (2)  That  such  record  was 
conclusive  evidence  that  the  defendants  performed  the 
agreement  for  a  breach  of  which  the  plaintiffs  seek  to 
recover ;  (3)  That  the  parol  evidence  received  during  the 
trial  was  not  competent  to  contradict  or  explain  the  efiect 
of  the  record  and  should  be  disregarded  by  the  jury.  The 
court  refused  so  to  charge,  and  the  counsel  for  the  defendants 
in  due  form  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs 
lor  $910  damages,  for  which  sum  with  costs  judgment 
was  entered  against  the  defendants.  On  appeal  this 
judgment  was  affirmed  by  the  supreme  court,  sitting  in 
the  8th  district.  {See  14  Barb.f  611.)  The  cause  was 
submitted  on  printed  points. 

B.  B.  Burtj  for  the  appellants. 

S.  CavemOf  for  the  respondents. 

Gabdikeb,  C.  J.  The  learned  judge  who  tried  this  cause 
erred  in  determining  that  the  judgment  in  the  first  suit 
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between  these  parties  was  not  a  bar  to  the  present  action ; 
and  in  permitting  the  legal  effect  of  the  record  to  be 
explained  or  qualified  by  parol  evidence  of  what  then 
occurred  before  the  referee. 

The  defendants  in  that  action,  the  present  plaintiffs, 
insisted  upon  the  non-performance  of  the  agreement  upon 
the  part  of  Tallcot  and  Canfield,  the  manufacturers  of  the 
machinery,  for  two  purposes  entirely  distinct  in  their  nature 
and  object.  First,  as  a  complete  defence  to  the  action,  by 
a  denial  of  that  which  the  makers  of  the  machinery  had 
averred  and  must  prove  before  they  could  recover  anjrthing. 
Second,  as  a  foundation  for  a  claim  in  the  nature  of  a  cross 
action  for  damages  to  be  deducted  from  the  amount  which 
the  then  plaintiffs  noight  otherwise  recover. 

It  is  obvious  that,  by  withdrawing  their  claim  to  damages, 
the  then  defendants  did  not  waive  their  right  to  insist  upon 
their  defence.  The  plaintiffs,  notwithstanding,  must  have 
established  their  title  to  the  price  stipulated,  by  proof  that 
the  machinery  was  made  within  the  time  and  in  the  mimner 
called  for  by  the  agreement;  and  the  vendees  were  at 
liberty  to  meet  and  combat  these  proofs  by  counter  evidence 
on  their  part.  Now,  this  is  precisely  what  was  done,  or 
rather  the  necessity  for  introducing  evidence  to  sustain  the 
action  was  superseded  by  the  admission  of  the  then  defendants 
iQ.  open  court,  '*  that  they  were  indebted  to  the  manufac- 
turers for  the  causes  of  actum  mentioned  in  their  complaint." 
As  the  cause  of  action  and  the  indebtedness  of  the  defen- 
dants were,  by  the  complaint,  made  dependent  on  a  full 
performance  of  the  contract  by  the  parties  who  instituted 
the  suit,  the  concession  of  the  defendants  was  equivalent  to 
an  admission  on  the  record  to  that  effect ;  and  the  report 
of  the  referee,  followed  by  the  judgment  of  the  coiurt, 
consequently  estops  the  parties  to  that  suit  from  ever  after 
questioning  that  fact  in  any  controvfersy  arising  upon  the 
same  agreement.  (2  Cow.  Sf  HUl  N.j  843 :  10  Wend.^  80 ; 
3  ComU^f  173.)    In  the  suit  now  pending,  however,  the 
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vendees  bring  their  suit  upon  the  same  contract  against  the 
manufacturers,  and  aver  a  non*perfonnancei  by  the  defen- 
dants as  their  sole  cause  of  action*  They  have  succeeded 
in  the  court  below,  notwithstanding  the  objection  we  have 
considered ;  and  there  are,  consequently,  two  records  in  the 
same  court  between  the  same  parties,  each  importing  absolute  • 
verity,  one  of  which  affirms  that  the  manufacturers  ^'faithfully 
performed  said  agreement  in  every  respect  on  or  before  the 
7th  of  June,  1850 ;"  the  other,  that  **  they  did  not  perform  it 
in  any  respect,  at  any  time.'*  This  flat  contradiction  is 
attempted  to  be  reconciled  by  the  assertion,  that  the  record  in 
the  first  suit  only  shows  that  this  point  might  have  been,  not 
that  it  was  litigated.  The  answer  is,  that  the  record  in  that 
case  proves  that  the  question  of  performance  was  directly  in 
issue,  and  must  have  been  litigated;  that  a  recovery, 
without  establishing  the  fact  of  performance,  was  a  legal 
impossibility.  Again,  the  parol  evidence,  if  admissible, 
only  proves  that  the  vendees  did  not  rely  upon  a  breach  of 
the  contract  upon  the  part  of  the  makers  of  the  machinery 
to  support  their  claim  to  recoup.  This  is  the  course  they 
would  naturally  adopt,  if  their  damages  in  their  opinion 
exceeded  the  sum  to  be  paid  for  the  nmchinery.  Their 
only  remedy  for  the  excess  would  depend  upon  defeating 
the  action  then  pending,  and  subsequently  suing  on  the 
agreement.  That  this  was  really  the  object  of  their  legal  ' 
adviser,  is  evidenced  by  the  fact  that  while  the  manufac- 
turers recovered  in  their  suit  less  than  six  hundred  and  fifty 
dollars,  the  present  plaintiffs  have  obtained  judgment  in  the 
case  under  review  for  upwards  of  nine  hundred  dollars. 
The  withdravnil  of  their  claim  to  recoup  was,  therefore,  not 
only  consistent  with  the  determination  to  insist  upon  a 
breach  of  the  contract  on  the  part  of  the  manufacturers,  in  < 
order  to  defeat  the  suit  then  pending,  but  this  was  indis- 
pensable to  the  ultimate  recovery  of  their  full  damages  in  a 
subsequent  action.  If  they  have  been  badly  advised,  and  in 
consequence  were  induced  to  admit  what  they  should  havtf 
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contested,  it  is  no  reason  why  they  should  now  be  permitted 
to  impeach  the*record,  or  that  a  salutary  rule  of  law  should 
be  bent  to  meet  the  supposed  equity  of  their  case. 

If  the  above  view  is  correct,  the  judge  erred  in  admitting 
the  parol  evidence  which  forms  the  subject  of  the  second 
exception.  It  was  inadmissible  for  the  purpose  of  contra- 
dicting the  record  {Campbell  v.  Butts^  3  Comst.j  173,  and  case» 
there  cited)  *y  and  in  any  other  view,  it  was,  as  I  have 
attempted  to  show,  entirely  immaterial. 

The  judgment  of  the  supreme  court  should  be  reversed. 

Johnson,  Denio,  Selden,  Allen  and  Edwards,  Js., 
concurred.    Ruggles  and  Parker,  Js.,  dissented. 


Judgment  reversed. 


Cruoeb  against  The  Hudson  Biver  Railroad  Co. 

The  act  amending  the  charter  of  the  Hudson  River  Railroad  Company  {chapter 
dl  of  the  Laws  of  1847)  does  not  require  that  all  the  persons  composing 
the  jury  of  appraisers  thereby  anthorized  shall  concur  in  the  assessment 
and  appraisal  of  the  damages ;  an  assessment  and  appraisal,  made  by  a 
majority  upon  a  meeting  of  all,  is  in  accordance  with  the  act.  P«r  Johnson,  J. 

Such  appraisers  are  a  jury  within  the  meaning  of  that  term,  as  used  In  section  7 
of  article  I  of  the  constitution.    Per  Jobnson,  J. 

Where  the  act  authorizing  a  railroad  company  to  take  land  for  its  use  pre* 
scribed  that  reasonable  notice,  of  not  less  than  ten  da3rs,  should  be  given  to  the 
owner,  of  the  time  when  the  jury  to  appraise  the  damages  would  be  drawn; 
and  a  plea  setting  up  title  by  virtue  of  proceedings  under  the  act  alleged  that 
reasonable  notice  of  such  time  was  given ;  SM,  on  demurrer  to  the  plea, 
that  a  previous  notice  of  not  less  than  ton  days  was  necessary  to  give  the 
officer  jurisdiction,  and  that  the  plea  was  bad ;  and  farther  Jleld^  that 
averments  in  the  plea,  that  the  owner  appeared  before  the  officer  at  the  time 
'  appointed  for  drawing  the  Jury  and  objected  to  the  regularity  of  the  pro- 
ceedings, without  averring  upon  what  ground,  and  that  on  the  day  when  the 
jury  met  to  appraise  the  damages  he  again  appeared  and  elected  to  the 
competency  of  one  of  them  who  was  set  aside,  did  not  cure  the  defect  as  to 
notice  and  render  the  proceedings  valid. 
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The  action  was  trespass,  for  breaking  and  entering  the 
plaintiffs  close,  situate  in  Westchester  county.     The  defen- 
dants' third  plea  averred  that  before  the  trespasses  complained 
of,  to  wit,  on  the  21st  of  September,  1847,  they,  pursuant 
to  the  provisions  of  chapter  31   of  the  Laws  of  1847, 
presented  to  the  county  judge  of  the  county  of  Westchester 
a  petition,  stating  that  it  was  necessary  to  take  certain  lands 
owned  by  the  defendant,  which  were  particularly  described, 
for  the  purpose  of  making  and  maintaining  their  road,  and 
in  which  the  other  facts  required  by  the  act  above  mentioned 
to  be  stated  in  such  petitions  were  set  forth,  and  wherein  the 
defendants  prayed  that  a  jury  of  appraisers  s^iould  be 
appointed.     The  plea  proceeded  as  follows  :  "  and    the 
defendants  further  in  fact  say,  that  they  did  thereupon,  to 
wit,  on  the  day  and  year  heretofore,  and  pursuant  to  the 
said  act  and  the  directions  of  the  said  judge,  then  and  there 
for  that  purpose  made,  give  to  the  plaintiff  reasonable 
notice  that  such  jury  would  be  drawn  at  the  office  of  the 
clerk  of  the  county  of  Westchester,  in  White  Plains,  on  the 
4th  of  October,  1847,  at  ten  o'clock  A.  M."     It  was  further 
averred  that,  at  the  time  and  place  named  in  the  notice,  the 
plaintiff  and  the  defendants  appeared  before  the  judge,  *'  and 
upon  due  proof,  by  affidavit  on  that  behalf,  then  and  there 
made  to  the  said  judge  of  such  notice,  and  after  hearing  the 
plaintiff,  who  then  and  there  objected  to  the  regularity  of 
the  said  proceedings  on  the  part  of  the  defendants,  the 
judge,  with  the  clerk  of  the  county,  did  then  and  there 
draw  from  the  grand  jury  box  of  the  county  the  names  of 
twelve  competent  and    disinterested  jurors,"   who    were 
named,  and  who,  as  it  was  averred,  by  an  order  then  and 
there  made  by  the  judge  and  entered  in  the  common  rule 
book  of  the  county  court,  were  appointed  ajjpraisers  of  the 
damages  to  be  sustained  by  the  plaintiff  by  reason  of 
the  taking  of  his  land.   The  plea  further  averred  that,  at  the 
time  and  place  last  mentioned,  the  county  judge  appointed 
the  20th  of  October,  at  ten  o'clock  A.  M.,  at  the  house  of 
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one  Dykeman,  for  the  appraisers  to  meet,  and  caused  **  at 
least  ten  days'  notice,  in  writing,  to  be  given  to  the  plaintiff 

•  personally,  setting  forth  the  time  and  place  of  such  meeting 
of  the  appraisers,  for  the  purpose  of  completing  the  appraise- 
ment ;"  that  at  the  time  and  place  appointed  for  the  appraisers 
to  meet,  the  plaintiff  and  the  defendants  appeared  before 
the  county  judge;  that  three  of  the  appraisers  appointed 
did  not  attend,  and  a  fourth  '*  was  objected  to  by  the  plaintiff 
as  incompetent  to  serve,  and  was  decided  to  be  incompetent 
by  the  judge,"  and  that,  thereupon,  the  judge  nominated 
four  persons  competent  to  serve  as  jurors  in  place  of  the 
three  who  omitted  to  attend  and  the  one  rejected,  who, 
with  the  eight  originally  selected,  after  taking  the  oath 
prescribed  by  law,  did  then  and  there  assess  the  value  of  the 
land  to  be  taken  and  the  damages  of  the  plaintiff  at  a  sum 
named ;  the  plea  then  stated  that  in  the  said  appraisement 
eleven  of  the  appraisers  concurred  and  one  dissented ;"  and 
thai  afterwards,  to  wit,  on  the  20th  of  November,  1847, 
the  eleven  appraisers  who  concurred  *^  did  make  and  sign  an 
inquisition,  in  writing,  of  their  said  appraisement,  specifying 
the  items  appraised,  and  contdning  a  minute  and  accurate 
description  of  the  land  appraised,"  which  was  the  same 
described  in  the  declaration.  The  plea  averred  the  subse- 
quent proceedings  prescribed  by  the  act  to  vest  in  the 
defendants  the  land  appraised,  and  that  thereupon,  in 
constructing  and  maintaining  their  road,  they  entered  upon 
and  did  the  acts  complained  of. 

To  this  plea  the  plaintiff  demurred,  specifying  as  causes 
of  demurrer :  1.  That  the  matters  in  the  plea  set  forth 
were  not  a  justification  of  the  trespasses  complained  of;  2. 

.That  the  plea  did  not  show  that  reasonable  notice  of  not 
less  than  ten  days  was  given  to  the  plaintiff  of  the  time 
and  place  of  drawing  the  jury,  and  that  it  did  not  show 
that  the  county  judge  acquired  jurisdiction  to  draw  the 
jury ;  3.  That  it  appeared  by  the  plea  that  only  eleven  of 
the  jurors  agreed  to  the  appraisal  and  that  one  dissented 
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from  it ;  4.  That  the  proceedings  stated  in  the  plea  were 
not  in  conformity  with  the  act,  and  that  the  defendants  did 
not,  by  means  thereof,  acquire  title  to  the  land  or  a  right  to 
enter  thereon.  The  plaintiff  joined  in  demurrer,  and  the 
supreme  court,  sitting  in  the  second  district,  gave  judgment 
thereon  in  favor  of  the  defendants.  The  plaintiff  appealed 
to  this  court. 

John  Van  BureUf  for  the  appellant. 

I.  The  plea  does  not  show  that  the  judge  caused  a 
written  or  printed  notice  of  at  least  ten  days  to  be  given 
the  appellant  of  the  drawing  of  the  jury,  or  that  any  proof 
of  such  notice  was  furnished  tho  county  judge.  This 
proceeding  being  one  in  rem^  and  not  personal,  the  judge 
failed  to  acquire  jurisdiction,  and  the  subsequent  pro- 
ceedings were  void.  {Denning  v.  Corwinj  11  Wend.y  647 ; 
Bloom  V.  Burdicky  1  HiU,  140 ;  Graves  v.  Otis,  2  Hilly  468, 
and  note  (a);  Sharp  v.  Speir,  4  HiUf  76;  Sharp  v.  Johnsoriy 
4  HiUy  96 ;  Striker  v.  KeUij,  7  Hilly  21 ;  Corwin  v.  Merritty 
3  Barb.  S.  C.y  341.) 

II.  The  constitution  of  1846  having  gone  into  effect 
prior  to  any  proceedings  for  the  taking  of  appellant's  land, 
he  was  entitled  to  the  benefit  of  its  provisions,  and  to  have 
the  compensation  to  be  made  for  the  land  ascertained  by 
a  jury,  or  by  not  less  than  three  commissioners,  to  be 
appointed  by  a  court  of  record  in  a  manner  to  be  prescribed 
by  law.  As  neither  the  act  of  1846  nor  its  amendment  in 
1847  provided  for  the  appointment  of  commissioners  by 
any  court  of  record,  the  persons  drawn  as  jurymen,  though 
named  appraisers,  could  only  act  as  a  jury.  1.  The  act  of 
1847  {Laws  1847,  p.  23),  although  it  allows  the  certificate 
or  inquisition  of  the  appraisement  to  be  signed  by  a  ma- 
jority of  the  appraisers,  does  not  necessarily  contemplate 
that  the  jury  who  are  required  to  '^  assess  the  value  of  the 
lands  taken"  should  act  in  makhig  tfuch  assessment  other* 
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wise  than  as  a  common  law  jury,  or  that  the  decision  of 
but  seven  (a  majority)  should  be  final.  2.  If  the  act 
admits  of  the  construction,  that  the  decision  of  a  majority 
of  the  twelve  jurymen  should  decide  the  question  of  value 
of  the  land  taken  and  damages  sustained  by  the  owners,  it 
is  unconstitutional.  The  provision  in  the  constitution  of 
1846,  for  the  trial  or  determination  by  a  jury  of  the  question 
of  compensation  'to  be  made  the  owner  of  the  land  taken, 
was  intended  to  supply  a  defect  or  omission  which  existed 
in  the  previous  constitution.  {Livingston  v.  Mayor^  ^t;.,  of 
New'Yorki  8  Wend.j  85;  Beekman  v.  Saratoga  R.  R,  Co.^ 
3  PaigCy  45.)  The  provision  for  the  trial  of  this  question 
"  by  a  jury,"  in  the  7th  section  of  the  1st  article  of  the 
constitution  of  1846,  contemplates  no  other  jury  than  a 
common  law  jury,  with  its  incidents  of  trial  and  verdict, 
which  is  secured  to  the  citizen  by  the  2d,  8th  and  17th 
sections  of  the  1st  article.  {Debates  in  Convention  {Atkis  ecZ.), 
pp.  118,  125,  544-547.)  The  legislature,  in  cases  where  it 
has  prescribed  by  law  that  this  question  of  compensation 
shall  be  ascertained  "by  a  jury,"  has  no  more  right  to 
reduce  the  number  below  twelve,  or  to  give  effect  to  a 
decision  or  verdict  which  was  not  unanimous,  than  to 
designate  a  jury  of  three  and  give  effect  to  a  decision  of 
but  two  of  them.  {De  Lolme  on  Cons.,  121,  124,  250; 
3  BL  Com.,  358,  365,  375,  376 ;  2  Hale's  His.  Com.  i.,  137, 
141,  149,  150  ;  1  Reeve's  Hist.  Eng.  L.,  83-85.)  Although 
our  statutes  prescribe  the  manner  of  drawing  and  selecting 
jurors  in  cases  where  a  trial  by  jury  is  agnatter  of  consti- 
tutional right,  they  act  merely  in  aid  of  the  common  law, 
and  would  undoubtedly  be  void  if  they  deprived  a  party  of 
the  right  to  the  number  of  twelve,  known  to  the  common 
law,  or  to  the  benefit  of  their  unanimous  verdict  (2  jR.  5., 
423,  §  61 ;  2  iJ.  S.,  735,  §  14;  1  H.  i.,  331 ;  Lam  1847, 
p  25 ;  Dotiling  v.  The  Stale,  5  Smedes  SfM.,  664.) 

Ch.  O' Conor i  for  the  respondents. 
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I.  After  appearing  and  contesting  the  case  before  the 
judge,  the  plaintiff  must  be  deemed  to  have  waived  all 
objections  to  the  want  of  formal  notice.  (Mohawk  R.  R, 
Co.  V.  ArtchfiTj  6  PaigCy  84 ;  4th  ib.t  519.) 

n.  The  appraisenient  was  regular,  although  one  of  the 
jury  of  appraisers  dissented.  {Constittaion  o/N.  F.,  1846, 
art.  1,  §  7;  Laws  of  1847,  p.  25,  ^  4.)  1.  The  number  of 
twelve  has  never  been  considered  to  be  fixed  by  the  constitu- 
tion. Six  men  formed  the  jury  in  justices'  courts  under  the 
§25  acts.  (1  R.  L.  of  1813,  p.  391,  §  9.)  When  the  juris- 
diction was' extended  to  $50»  the  same  number  was  allowed. 
(2  R.  5.,  225,  ^  1  {1st  cd.) ;  ii.,  p.  242,  §§  94,  100.)  When 
the  jurisdiction  was  raised  to  $100,  the  same  number  was 
allowed.  {Laws  of  1840,  p.  265,  <§  2.)  2.  If  the  legislature 
may  reduce  the  number  of  the  jury,  they  must  have  the 
power  to  dispense  with  the  assent  of  a  minority.  3.  Juries 
have  consisted  of  various  numbers.  The  grand  jury  is  of 
an  indefinite  number.  (2  R.  S.,  723,  ^  23.)  The  grand 
aseize  was  of  an  indefinite  number.  (1  Roscoe  on  Real 
Actions,  299, and  notes;  1  R.  L.  of  1813,  p.  51,  §  4.)  The 
jury  of  attaint  consisted  of  twenty-four  njen.  (1  Com. 
Dig*^  Attaint,  ch.  1.) 

II.  The  jury  of  appraisers  of  real  estate  was  known  in 
legislation  before  the  constitution  of  '47,  and  the  word  jury 
in  that  instrument  should  therefore  be  construed  according 
to  the  subject  matter.  Three  different  juries  are  referred 
to,  art.  1,  §§  2,  6,  7,  8. 

in.  The  provision  allowing  as  valid  an  appraisement 
signed  by  a  majority  of  the  appraisers,  admits  of  no  other 
rational  interpretation  than  that  a  majority  might  make 
the  appraisement.  {Laios  of  1847,  p.  25,  ^  4 ;  3  R.  S.  o; 
1830,  p.  555,  §§  27,  28;  Downing  v.  Rugar,  21  Wend., 
182,  218.) 

rV.  The  constitutional  objection  is  altogether  fanciful. 
No  substantial  difference  exists  between  the  jury  and  the 
commissioners  named  in  the  constitution ;  nor  is  there  any 
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substantial  difference  between  the  judge  of  the  county 
court  and  the  county  court  itself. 

Judge  Lockwood  held  a  court  of  record  when  he  ap( 
pointed  the  jury  of  appraisers.  There  never  was  in  this 
state  any  such  thing  as  a  court  not  of  record,  according  to 
the  general  common  law  import  of  that  phrase. 

Johnson,  J.  The  appraisement  of  the  plaintiff's  damages 
was  made  under  the  4th  section  of  ch.  31  of  the  Laws  of 
1847,  which  amended  the  10th  section  of  ch.  216  of  the 
Laws  of  1846.  That  section  provides  for  a  petition  praying 
for  the  appomtment  of  a  jury  of  appraisers,  for  the  drawing 
from  the  grand.jury  box  of  the  county  the  names  of  twelve 
competent  and  disinterested  jurors,  who,  by  an  order  to  be 
entered  in  the  court  of  common  pleas  or  county  court,  are 
to  be  appointed  appraisers  of  the  damages  to  be  sustained 
by  the  owners  of  the  property  which  is  the  subject  of  the 
appraisement.  They  are  to  take  the  official  oath  prescribed 
by  the  constitution.  If,  at  the  time  of  their  meeting  to  make 
the  appraisement,  "  the  whole  of  said  appraisers"  shall  not 
appear,  or  any  of  them  shall  refuse  to  serve  or  be  objected 
to  and  such  objection  be  allowed,  the  judge  is  to  nominate 
and  appoint  "  other  competent  persons  to  serve  on  juries  in 
the  county,"sufficient  to  make  up  the  number  of  twelve,  and 
the  "said  jury"  may  adjourn  from  time  to  time.  The 
section  further  gives  to  them  the  power  to  examine  witnesses 
on  oath,  which  oath  any  of  "  said  appraisers"  is  authorized 
to  administer,  and  it  is  declared  that  they  "  shall,  without 
fear,  favor  or  partiality,  assess  the  value  of  the  land  taken 
and  the  damages  which  the  owners  may  sustain."  They  are 
to  make  a  "  certificate  or  inquisition  of  their  appraisement, 
specifying  the  items  appraised,  which  shall  be  signed  by  a 
majority  of  the  appraisers  and  shall  contain  a  minute  and 
accurate  description  of  the  land  appraised,  with  a  map 
thereof,"  and  are  to  present  the  same,  with  the  testimony 
taken,  to  the  county  clerk,  who  is  to  file  them  in  his  office. 
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In  the  dubsequent  part  of  the  section,  the  appraisement  is 
spoken  of  as  '*  the  inquisition  of  th&  jury/'  and  their  finding 
of  the  value  and  damages  is  called  '<  the  verdict  of  the 
appraisers,"  vsrhile  they,  themselves,  are  spoken  of  only  as 
appraisers. 

The  first  question  presented  is,  whether  this  section 
authorizes  a  majority  to  decide  upon  the  amount  of  damages 
or  whether  unanimity  is  requisite  for  a  decisiouy  notwith- 
standing that  the  signature  of  a  majority  only  is  required 
to  the  certificate  or  inquisition  of  appraisement.  In  con* 
templation  of  law,  the  signed  inquisition  is  the  appraisement. 
It  has  no  legal  existence  until  it  is  so  evidenced ;  and  when 
80  evidencedi  the  law  looks  to  it  alone  to  ascertain  whether 
a  determination  has  been  made  and  what  it  is.  The  power 
to  make  this  certificate  being  given  to  a  majority,  and  the 
statute  making  no  other  requirement  as  to  its  validity  in 
this  respect,  we  are  not  at  liberty  to  impose  any  other 
terms.  This  construction  ii,  moreover,  in  harmony  with 
the  general  provision  of  law  which  governs  the  action  of 
public  officers  and  other  persons  to  whom  any  power, 
authority  or  duty  is  confided  by  law.  The  Revised  Statutes 
expressly  provide  (2  R.  5.,  555,  ^  27)  that  a  majority,  upon 
a  meeting  of  the  whole,  may  act,  unless  special  provision  is 
otherwise  made. 

Taking  this,  then,  to  be  the  true  construction  of  the  act, 
the  next  question  is,  whether  it  conflicts  with  section  7  of 
article  1  of  the  constitution  of  this  state.  That  section,  so 
far  as  it  bears  upon  this  case,  is  as  follows :  <'  When  private 
property  shall  be  taken  for  any  public  use,  the  compensation 
to  be  made  therefor,  when  such  compensation  is  not  made 
by  the  state,  shall  be  ascertained  by  a  jury,  or  by  not  less 
than  three  commissioners  appointed  by  a  court  of  record, 
as  shall  be  prescribed  by  law."  The  appraisers,  whose 
appointment  is  provided  for  in  the  act  in  question,  are  not 
commissioners  appointed  by  a  court  of  record,  within  the 
meaning  of  the  constitution.    The  language  implies  that 
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commissioneTs  axe  to  be  selected  by  the  court,  and  assumes 
that  in  such  selection  the  court  will,  or,  at  any  rate,  may 
exercise  discretion  and  judgment  in  regard  to  the  fitness  of 
the  persons  to  be  appointed  to  perform  the  duties  which 
will  devolve  upon  them.  Providing  for  a  selection  by  lot 
and  an  appointment  thereon,  would  amount  to  an  evasion 
of  the  object  of  the  constitutional  provision. 

The  question  then  remains,  whether  these  appraisers  are 
a  jury  within  the  meaning  of  the  constitution.  If  that  term 
had  not  acquired  a  peculiar  meaning  when  applied  to  this 
class  of  cases  by  prior  legislative  usage,  and  had  not  been 
continually  in  use  in  that  special  sense  up  to  the  time  of 
the  convention  by  which  the  constitution  was  formed,  I 
should,  without  any  doubt  resting  upon  my  mind,  be  of 
opinion  that  the  peculiar  tribunal  provided  by  this  act  was 
not  a  jury.  That  term,  when  spoken  of  in  CQjmection  with 
trial  by  jury  in  the  2d  section  of  the  same  article,  imports 
a  jury  of  twelve  men  whose  verdict  is  to  be  unanimous. 
Such  must  be  its  acceptation  to  every  one  acquainted  with 
the  history  of  the  common  law,  and  aware  of  the  high 
estimation  in  which  that  institution,  so  constituted,  has  for 
so  long  a  period  been  held.  But  from  an  examination  of 
the  statutes  upon  this  subject  of  taking  private  property 
for  public  purposes,  during  a  period  of  20  years  immedi- 
ately preceding  the  sitting  of  the  convention,  it  is  apparent 
that  the  term,  *'  a  jury,"had  been  in  frequent  use  as  descrip- 
tive of  a  body  of  jurymen,  drawn  in  the  ordinary  mode  of 
drawing  juries,  to  whom  was  committed  the  appraisement 
of  damages  for  private  property  taken  for  public  uses,  and 
whose  decision  was  to  be  made  by  a  majority.  It  seems  to 
have  been  thus  used  because  the  term  was  descriptive  of 
the  civil  condition  of  the  persons  crimposing  it,  and  by 
way  of  distinguishing  between  such  a  body  of  jurymen 
and  the  commissioners  appointed  by  courts  under  many 
other  acts  to  perform  the  same  functions.  We  have  been 
furnished  with  references  to  many  of  these  acts  by  the 
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counsel  for  the  defendants.  Among  the  number  passed  in 
1846,  prior  to  the  convention,  are  chs.  216,  256,  308  and 
313  of  the  Session  Law^  of  that  year.  In  the  first  named, 
which  relates  to  the  defendants,  the  petition  is  directed  to 
be  for  the  appomtment  of  a  jury  of  appraisers ;  eighteen  are  to 
be  drawn  from  the  grand  jury  box;  twelve  at  least  are 
to  meet  and  act,  and  a  majority  of  those  acting  are  to  sign 
the  inquisition.  They  are  designated  in  different  parts  of 
the  act  as  jurors,  and  a  jury,  and  as  appraisers,  and  their 
inquisition  as  that  of  the  jury.  The  two  next  chapters 
cited  difibr  from  the  first  only  in  requiring  the  drawing  of 
twelve  jurors,  and  that  the  whole  number  should  act,  a  majo- 
rity signing  the  inquisition.  The  provisions  of  ch.  313  are 
identical  with  those  of  ch.  216.  Among  the  laws  of  1845, 
chs.  328  and  350  provide  for  a  jury  of  appraisers,  six  in 
number,  a  majority  of  whom  are  to  make  the  certificate, 
and  they  are  called  indifierently,  throughout  the  acts,  jurors 
and  appraisers,  and  jury  of  appraisers.  Going  back  to 
1838,  chs.  224,  225  and  290  contain  provisions  in  substance 
the  same  as  the  last  cited  acts.  In  1836,  chs.  260,  261, 
262,  269,  349  and  477,  all  contain  similar  provisions,  twelve 
being  the  number,  and  a  majority  being  authorized  to  sign 
the  inquisition.  In  1834,  ch.  249  provides  for  the  drawing 
of  twelve  persons  to  serve  as  a  jury  in  the  assessment  of  da- 
mages ;  from  these  the  judge  is  to  draw  six  by  lot,  and  the 
verdict  of  the  majority  of  the  said  jury  is  to  fix  the  amount 
of  damages. 

These  instances  are  certainly  sufficient  to  establish  the 
position  that  at  the  time  of  the  convention  there  was  a 
known  legislative  usage  in  respect  to  this  subject,  according  to 
which  the  term  '*jury  "  did  not  n^ecessarily  import  a  tribunal 
consisting  of  twelve  men  acting  only  upon  a  unanimous  deter- 
mination, but  on  the  contrary  was  used  to  describe  a  body 
of  jurors  of  different  numbers  and  deciding  by  majorities 
or  otherwise  as  the  legislature  in  each  instance  directed. 
The  convention  ought  therefore  to  be  deemed  to  have  used 
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thiV  term  in  the  sense  in  which  it  was  then  known  to  the 
law,  and  to  have  selected,  out  of  the  modes  of  proceeding 
theretofore  in  use  in  taking  private  property,  those  two 
modes  which  they  thought  best  calculated  to  secure  both 
public  and  private  rights— appraisement  by  commissioners, 
or  by  juries, — giving  to  this  latter  term  not  the  restricted 
meaning  which  belongs  to  it  when  used  in  reference  to 
trials  civil  or  criminal,  but  the  broader  sense  which  it  had 
acquired  by  legislative  use.  Had  they  intended  to  confine 
it  to  the  narrower  meaning,  familiar  as  they  were  with  the 
previous  practice  upon  the  subject,  I  think  they  would  have 
found  clear  terms  to  express  that  intention.  Upon  this 
question  therefore  I  am  of  opinion  with  the  defendants. 

Another  objection  made  to  the  plea  is,  that  it  does  not 
show  that  notice  of  the  drawing  of  the  jury  was  given  not 
less  than  ten  days  prior  to  the  time  of  its  being  dravm,  nor 
that  such  a  notice  was  ordered  by  the  judge  to  be  given. 

The  averment  of  the  plea  is  of  reasonable,  notice,  while 
the  statute  directs  the  judge  to  order  reasonable  notice  of 
not  less  than  ten  days  to  be  given.  The  plea  further  shows 
that  upon  the  day  fixed  for  the  drawing  of  the  jury,  the 
plaintiff  appeared  and  objected  to  the  regularity  of  the 
proceedings,  but  the  ground  of  the  objection  is  not  stated. 
The  judge,  notwithstanding  the  objection,  proceeded  to 
draw  the  jury  and  fix  a  day  for  their  meeting.  Of  this 
meeting  proper  notice  to  the  plaintiff  is  averred.  On  the 
day  fixed  he  appeared,  and  upon  his  objection  one  of  the 
jurors  was  set  aside  as  incompetent.  The  jury  then  pro- 
ceeded to  make  their  appraisement,  but  the  plea  does  not 
show  that  the  plaintiff  appeared  before  the  jury. 

If  the  plaintiff  had  entirely  disregarded  the  notice  which 
he  received,  it  is  quite  clear  that  he  would  not  have  been 
boun4  by  the  proceeding.  The  authority  given  by  the 
statute  to  the  judge  to  whom  the  petition  was  presented, 
was  merely  to  order  reasonable  notice  of  not  less  than  ten 
days  to  be  given  of  the  drawing  of  the  jury.    This  authority 
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18  not  shown  to  have  been  pursued.  The  notice  was  in  the 
nature  of  the  first  process  in  the  case.  It  was  the  only 
means  which  the  law  had  provided  to  warn  the  party  that 
a  proceeding  for  a  compulsory  sale  of  his  property  was 
pending.     {Schneider  v.  McFarlandj  2  Comst,,  462.) 

The  question,  then,  is,  whether  the  plea  discloses  anything 
which  we  can  say  amounts  to  a  waiver  of  the  plaintiff's 
right  to  the  statutory  notice.  We  are  not  to  assume  in 
favor  of  the  defendants  anything  which  they  have  not 
averred,  for  the  law  does  not  presume  that  a  party's  plead- 
ings are  less  strong  than  the  facts  of  the  case  will  warrant. 
The  plea  shows  that  the  plaintiff  appeared  an9  objected  to 
the  regularity  of  the  proceedings.  Upon  this  demurrer  we 
must  take  it  that  the  invalidity  of  the  order  was  the  very 
ground  of  the  objection,  for  if  the  plaintiff  had  put  himself 
upon  some  other  ground  it  would  have  been  so  averred. 
So  far  the  plaintiff  had  done  nothing  to  waive  the  defect  in 
the  first  process.  Upon  the  plea  there  is  no  room  to  say 
that  proper  notice  was  proved  to  the  judge  to  have  been 
given,  because  the  averment  of  proof  of  notice  contained  in 
the  plea  is  only  of  due  proof  of  the  notice  before  mentioned, 
which,  upon  the  face  of  the  averment,  was  insufficient  notice; 
and  moreover,  the  objection  lies  back  of  the  defect  in  the 
actual  notice,  in  the  defect  of  the  order  of  the  judge.  Nor  does 
the  plea  disclose  any  adjudication  by  the  judge,  that  the 
order  or  the  notice  was  sufficient,  which  might  bring  the 
case  within  the  decision  in  Sheldon  v.  Wright  (1  Seld.y  497). 
It  must  stand,  therefore,  upon  its  sufficiency  under  tho 
statute,  unless  the  appearance  of  the  plaintiff  and  his 
objection  to  the  competency  of  a  juror  is  a  waiver.  In 
Dyckman  v.  The  Mayor^  ^.  (I  Seld.j  434),  and  in  The 
.Mohawk  JR.  R.  Co.  v.  Artcher  (6  FaigCy  84),  an  appearance 
and  litigation  upon  the  merits  was  held  to  be  a  waiver  of  a 
defect  otherwise  available.  I  think  nothing  short  of  an 
actual  litigation  upon  the  merits  should  be  regarded  as 
sufficient  to  conclude  the  party  as  an  implied  waiver  of 
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such  a  defect,  for  nothing  less  than  this  makes  out  an  inteu** 
tion  to  submit  to  the  jurisdiction  after  an  objection  made  to 
the  court's  going  on  upon  the  ground  that  the  steps  taken 
to  get  jurisdiction  of  the  person  were  not  warranted  by 
law.  Upon  this  ground  I  am  of  opinion  that  the  plaintiff 
is  right  in  his  demurrer. 

The  judgment  should  be  reversed,  and  judgmentrendered 
for  the  plaintiff  upon  the  demurrer,  with  leave  to  the 
defendants  to  amend  upon  the  usual  terms. 

Edwards,  Pabkeb,  Allen  and  Selden,  Js.,  concurred 
in  the  foregoing  opinion.  Ruggles,  J.,  was  of  opinion  that 
the  plea  wasT  sufficient  and  was  in  favor  of  affirmance. 
Gardiner,  C.  J.,  and  Denio,  J.,  not  having  heard  the 
argument,  took  no  part  in  the  decision. 

Judgment  reversed. 


Westervelt,  executor,  &c.,  agaimt  Gregg. 

The  husband  hod  a  vestcKl  interest  in  a  legacy,  which  was  bequeathed  to  his 
wife  prior  to  the  act  of  1848  for  the  more  efiectual  protection  of  the  property 
of  married  women,  although  the  legacy  was  not  reduced  to  possession  when 
that  act  took  effect. 

The  legislature  had  not  power  to  deprive  the  husband  of  his  rights  to  such 
a  legacy,  and  make  it  the  sole  and  separate  property  of  the  wife ;  and  so  far 
as  the  act  purports  to  do  so,  it  violates  the  provision  of  the  constitution  of 
the  state,  declaring  that  no  person  shall  be  deprived  of  "  property  wiUiout 
duo  process  of  law." 

Accordingly,  where  a  testator,  who  died  in  1840,  bequeathed  $5000  to  his 
daughter,  then  a  married  woman,  and  in  1846  her  husband  presented  to  the 
surrogate  a  petition,  in  the  name  of  himself  and  his  wife,  praying  tliat  the 
executor  account  and  pay  the  amount  of  the  legacy  to  them ;  the  accounting^ 
uas  completed  in  1849,  when  the  surrogate  made  an  order  that  there  were 
sufficient  funds  in  the  hands  of  the  executor  to  pay  the  legacy,  and  the  wife 
then  claimed  the  same  as  her  separate  property  under  said  act ;  Held^  tliai 
it  was  not  her  separate  property,  and  that  her  husband  was  entitled  to  demand 
and  receive  the  amount,  the  same  as  though  the  act  had  not  been  passed. 
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Prior  to  September,  1840,  Harman  Westervelt  died, 
leaving  a  last  will,  by  which  he  gave  a  legacy  of  S5000  to 
his  daughter  Elizabeth,  then  the  wife  of  William  Gregg, 
the  respondent.  Isaac  Y.  Westervelt,  the  appellant,  was 
named  as  executor,  and  the  will  was  duly  proved  before  the 
surrogate  of  New- York,  and  letters  testamentary  issued  to 
him  in  September,  1840.  In  September,  1846,  the  respon- 
dent presented  to  the  surrogate  a  petition,  verified  by  him, 
and  in  which  he  and  his  wife  were  named  as  petitioners,  ' 
praying  that  the  executor  account  and  that  an  order  be  made 
directing  him  to  pay  the  amount  of  the  legacy  to  Mrs, 
Gregg  to  the  petitioners.  Various  proceedings  were  had  in 
the  matter  until  September,  1849,  when  the  surrogate  made 
an  order  settling  the  accounts  of  the  executor,  declaring 
that  there  were  moneys  in  his  hands  sufficient  to  pay  the 
legacy,  and  reserving  the  question,  as  to  whether  the  amount 
of  the  legacy  should  be  paid  to  Mrs.  Gregg  or  her  husband, 
for  further  consideration.  This  question  was  argued  before 
the  surrogate,  and  in  November,  1849,  a  decree  was  made 
declaring  that  the  husband  was  entitled  to  receive  the  amount 
of  the  legacy,  and  directing  the  executor  to  pay  it  to  him. 
On  an  appeal  taken  by  the  executor,  the  decree  was 
affirmed  by  the  supreme  court,  sitting  in  the  first  district. 
The  executor  appealed  to  this  court. 

N.  Hilli  Jr.f  for  the  appellant. 

1.  The  legacy  was  the  property  of  Mrs.  Gregg  when  the 
act  of  1848  was  passed,  her  husband  having  omitted  to 
reduce  it  to  possession.  It  therefore  remained  hers.  {Latvs 
of  1848,  pp.  307,  8,  §  2;  1  Harris  R.,  480,  1,  2;  12  Smedes 
!f  Marsh.  R.,  347 ;  2  Kent's  Com.,  135,  Ath  ed. ;  10  Barr's 
JR.,  432 ;  9  New  Hamp.  JR.,  321,  and  cases  cited. ;  2  Brodc. 
R.,  286,  7,  Marshall,  Ch.  J. ;  15  New  Hamp.  R.,  564;  '  1 
Missouri  R.j  568.) 
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II.  The  husband's  interest  was  a  mere  authority  to  collect 
the  legacy,  but  until  obtained  by  him  he  had  no  vested  estate 
or  property  in  it.  The  act,  therefore,  was  not  unconstitu- 
tional. (2  Ashm.  iZ.,  455 ;  5  Johns.  Ch.  R.,  209,  110 ;  7 
Dana's  R.^  183,  4.     See  also  cases  cited  on  first  poifU.) 

III.  The  husband's  act  in  petitioning  that  the  legacy 
should  be  paid,  did  not  make  it  his ;  especially  as  he  did 
not  proceed  in  his  own  name  alone,  and  agreed  to  leave  the 
question  open.  (5  Johns.  Ch.  R.,  supra ;  1  Barb.  Sup.  Ct. 
R.,9;  1  Barb.  Ch.,  624,  628 ;  9  Fiuge's  R.,  283 ;  2  Rich. 
Eq.  iJ.,  273.) 

L.  Livingston,  for  the  respondent. 

I.  The  husband,  as  such,  is  entitled  to  reduce  to  hiA  pos- 
session a  legacy  bequeathed  to  his  wife  during  coverture. 
(2  Kent.  Com.,  5th  ed.,  135  to  143,  and  notes ;  Fry  v.  Fry^ 
7  Faige  JR.,  462.) 

U.  The  act  for  the  more  effectual  protection  of  the 
property  of  married  women,  passed  April  7, 1848,  does  not 
affect  the  right  of  Dr.  Gregg,  the  husband,  to  the  legacy 
in  question.  1.  Before  the  act  was  passed,  his  right  to 
reduce  the  same  into  possession  had  not  only  become  vestedy 
but  he  had  taken  proceedings  before  the  surrogate  to  reduce 
it  into  his  possession.  {Da>sh  v.  Van  Kleeck,  7  John.,  477 ; 
Snyder  v.  Snyder,  3  Barb.  S.  C.  R.,  621 ;  Holmes  v.  Holmes, 
4  id,,  295 ;  Hurd  v.  Ca^s.,  9  id.,  366.)  2.  The  legislature 
could  not  pass  a  law  divesting  him  of  this  right  to  the 
legacy.  {Const,  of  1821,  art.  7,  sec.  7 ;  Const,  of  1846,  art* 
1,  sec.  6 ;  Taylor  v.  Forter,  4  Hill,  140.)  3.  The  law  is 
void  as  to  all  personal  property  that  married  women  had 
or  were  entitled  to  at  the  time  of  the  passage  of  the  act ; 
for  by  the  marital  contract  made  between  the  husband  and 
wife,  the  husband  was  then  the  owner  of  all  the  wife's 
personal  estate,  and  entitled  to  reduce  the  same  into  po^ 
session ;  and  the  law  is  void  as  '<  impainng  the  obligation 
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of  a  contract."  It  cannot  have  a  retrospective  effect. 
[Const.  U.  S.f  art.  1,  ^  10,  sub.  1 ;  Danks  y«  Qua4:'kenbushn  1 
Denioj  128,  affirmed  by  court  of  ap.j  1  Comst.^  129.) 

Edwahds,  J.  Before  inquiring  how  far  the  interest  of 
the  husband  in  his  wife's  legacy,  which  vested  before  the 
passage  of  the  act  for  the  more  effectual  protection  of  the 
property  of  married  women,  is  affected  by  it,  it  will  be 
necessary  to  determine  what  is  the  nature  and  extent  of 
that  interest.  A  legacy,  or  distributive  share,  accruing  to 
the  wife,  is  regarded  as  a  chose  in  a^tiout  and,  as  far  as  the 
rights  of  the  husband  are  concerned,  it  stands  upon  the  same 
footing  as  a  promissory  note,  or  other  property  of  a  similar 
character*  {Garforthy.  Bradley j  2  Ves.f  &».,  676.;  Schuyler 
v.  Hoylcj  5  Johns.  Ch.f  196 ;  2  Kent  Com.j  137.)  The  general 
rule  of  the  common  law  is,  that  the  husband  has  the  right 
to  reduce  the  choses  in  action  of  the  wife  into  possession, 
but  that,  until  he  does  so,  they  do  not  vest  in  him  as  his 
own  property ;  and  in  case  he  dies  in  the  lifetime  of  his 
wife,  they  survive  to  her.  But  this  general  description  does 
not  give  an  adequate  idea  of  the  extent  of  the  husband's 
interest,  for,  in  addition  to  his  right  to  reduce  them  into 
possession,  he  may  assign  them  even  by  a  voluntary  assign- 
nent ;  although,  in  that  case,  the  wife's  right  of  survivorship 
will  remain.  {Burnet  v.  Kinnasfert  2  Vem.j  410 ;  Mif/ord  v. 
Mttfordj  9  Ves.y  87 ;  2  Atk.j  420.)  They  will  also  pass  under 
a  general  assignment  in  bankruptcy,  or  under  insolvent 
laws,  subject,  however,  to  the  right  of  survivorship  in  the 
wife.  (9  r«r.,  87  ;  2  Athj  420 ;  Fierce  v.  Thomely,  2 
Simonsj  167 ;  Van  Epps  v.  Vandeuseny  4  Paige^  64.)  But 
the  husband  may  cut  off  that  right  by  an  assignment  for  a 
valuable  consideration,  although  the  wife's  right  to  an 
equitable  x>n)viBion  for  her  support  cannot  be  thus  taken 
away.  {Cataret  v.  Pascnd^  3  P.  Wms.y  197 ;  Bates  y.  Dandy j 
2  Atk.,  206,  S.  v.;  3  Russel,  65,  note;  2  Atk.,  417,  9  Ves., 
87 ;  5  Johns.  Ck.j  396 ;  6  ib.,  178 }  2  KeM's  Com.,  136.)    In 


206  CASES  IX  THE  COURT  OF  APPEALS. 

Wostcrvelt  c^ainst  Gregg. 

the  case  of  Haner  v.  Martin  (3  Rtiss.^  65),  Ld.  Lyndhurst 
says :  That  "  equity  considers  the  assignment  by  the  hus- 
band as  amounting  to  an  agreement  that  he  will  reducp  the 
property  into  possession  ;  it  likewise  considers  what  a  party 
agrees  to  do  as  actually  done ;  and,  therefore,  where  the 
hu&band  has  the  power  of  reducing  the  property  into 
possession,  his  assignment  of  the  chose  in  action  of  the  wile 
will  be  regarded  as  a  reduction  into  possession."  This  may 
seem  to  be  rather  an  artificial  reason,  but  the  rule  is  con 
sidered  as  well  settled  by  authority.  As  to  choses  in  action 
which  accrue  to  the  wife  before  the  marriage,  the  husband 
must  sue  jointly  with  the  wife  ;  but  it  is  said  that  he  may 
or  may  not  join  her  with  him  in  a  suit  upon  choses  in 
action  which  accrue  after  the  man*iage.  In  Garforth  v. 
Bradley  {ubi  sup.)j  Ld.  Hardwick  says :  That  by  bringing 
the  action  in  his  own  name,  the  husband  may  disagree  to 
the  interest  of  the  wife,  and  that  a  recovery  in  his  ovin 
name  is  equal  to  reducing  into  possession.  {Richards  v. 
Richards f  2  BarncuxtU  SfAd.,  447 ;  Clancy,  4.)  If  the  husband 
survives  the  wife,  and  she  leaves  choses  in  action  which  he 
has  not  reduced  to  possession,  he  is  entitled  to  recover  and 
enjoy  them  as  his  own,  by  acting  as  her  administrator.  He 
has  this  right,  according  to  some,y«rc  maritiy  and  irrespective 
of  any  statute.  {Watt  v.  Watt,  3  Fc*.,  Jr.,  244.)  It  has 
also  been  held  that  the  authority  was  confeired  by  the  31 
Edw.  Ill,  which  directs  that  administration  be  granted  to  the 
nearest  and  most  lawful  friend.  {SaUc.,  36.)  By  others,  it 
has  been  thought  that  the  husband  derives  his  right  from 
the  29  Car.  II,  ch.  3,  §§  2  and  5 ;  similar  statute,  1  J?,  i., 
314 ;  2  R.  S.,  75 ;  Squib  v.  Wager,  1  P.  Wms.,  378 ;  Cart 
V.  Rees,  ib.,  381 ;  WhitaJcer  v.  WhitaJccr,  6  Johns.,  112 ;  2 
Kent  Com.,  135.)  If  the^husband,  who  has  survived  his  wife, 
dies  before  he  has  recovered  the  choses  in  action,  his  repre- 
sentatives are  entitled  to  them.  {Butler^ s  note,  304,xro  Co.  Lit., 
lib.  3 ;  Elliott  v.  Collins,  3  Atk.,  526 ;  6  Johns.,  118 ;  Belts  v. 
Kimpton,2B  ^  Ad.,  213.)  And  in  this  state  there  is  an  express 
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statutory  provision,  that  "  if  the  husband  shall  die,  leaving 
any  of  the  assets  of  his  wife  unadministered,  they  shall  pass 
to  his  executor  or  administrator  as  part  of  his  personal 
estate,  but  shall  be  liable  for  her  debts,  to  her  creditors,  in 
preference  to  the  creditors  of  the  husband."  And  **  if  let- 
ters of  administration,  in  the  estate  of  a  married  woman, 
shall  be  granted  to  any  other  person  than  her  husband,  by 
reason  of  his  neglect,  refusal  or  incompetence  to  take  the 
same,  such  adnjiinistrator  shall  account  for  and  pay  over 
the  assets  remaining  in  his  hands  to  such  husband  or  his 
personal  representatives."  (2  R.  5.,  75.)  It  is  apparent, 
from  these  rules,  that  the  interest  of  the  husband  in  the 
choses  in  action  of  the  wife  which  have  not  been  reduced 
to  possession,  is  of  a  peculiar  and  anomalous  nature.  But 
can  it  be  said  that  he  has  not  a  vested  right  of  a  valuable 
character,  which  the  law  is  bound  to  protect  ?  The  counsel 
for  the  appellant  referred  us  in  his  argument  to  the  case  of 
Clark  V.  AlcCreary  (12  Smedes  if  Marsh f  347),  which  was 
decided  under  a  statute  of  Mississippi,  and  presented  a 
question  similar  to  that  which  is  raised  here.  In  that  case, 
the  court  placed  their  opinion  upon  the  ground  that  the. 
right  of  the  husband  to  reduce  his  wife's  choses  in  action 
into  possession  was  not  a  vested  interest,  that  is,  as  they 
explain  it,  the  property  is  not  vested  in  possession  ;  and  they 
quote  a  definition  given  by  Chan.  Kent,  that  "  an  estate 
is  vested  when  there  is  an  immediate  right  of  present 
enjoyment,  or  a  present  fixed  right  of  future  enjoyment." 
(4  Kent's  Com.y  202.)  They  further  say  that  "  the  husband's 
interest  in  the  wife's  choses  in  action  is  a  qualified  right, 
upon  condition  that  he  reduce  them  into  possession  during 
coverture.  This  condition  is  manifestly  a  condition  pre- 
cedent,  and  it  is  indespensable  that  the  condition  precedent 
should  take  place  before  the  estate  can  vest.  In  this  case 
the  law  was  passed  before  the  condition  was  performed, 
and  intercepted  the  right  of  the  husband."  Now,  it  seems 
to  me  that  the  whole  of  this  reasoning  is  founded  upon  a 
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fallacy.  A  right  to  reduce  a  chose  in  action  to  possession 
is  one.  thing,  and  a  right  to  the  property  which  is  the  result 
of  the  process  by  which  the  chose  in  action  has  been  re- 
duced to  possession,  is  another  and  a  different  thing.  But 
they  are  both  equally  vested  rights.  The  one  is  a  vested 
right  to  obtain  the  thing,  with  the  certainty  of  obtaining  it 
by  resorting  to  the  necessary  proceedings,  unless  there  be 
a  legal  defence,  and  the  other  is  a  vested  right  to  the  thing 
after  it  has  been  obtained.  This  distinction  is  entirely  lost 
sight  of  in  the  opinion  of  the  learned  court  in  the  case  last 
cited.  Upon  the  argument  of  this  appeal,  the  counsel  for 
the  appellant  defined  the  interest  of  the  husband  in  his 
wife's  legacy  to  be  an  authority  to  collect  it.  I  do  not 
object  to  this  definition,  if  Ave  add  the  words  far  his  oum 
hcnrjiu  In  the  case  of  CraUego  v.  Gallego  (2  Brock,^  286), 
Ch.  J.  Marshall  said  :  '*  The  husband  has  no  interest  in  the 
legacy  of  his  wife ;  he  has  only  a  power  to  make  it  his  by 
reducing  it  to  possession."  But  the  words  authority  and 
fowcTj  as  here  used,  are  synonymous  with  rigid.  This 
right,  it  is  true,  is  personal,  and  no  one  can  exercise  it  but 
the  husband  himself  or  his  assigns,  or,  under  certain  cir- 
cumstances, his  representatives.  It  is  not  a  right  which 
can  be  taken  in  execution.  (Price  v.  Sessions^  3  ifoti;.,  624.) 
Neither  will  a  court  of  equity  compel  a  husband  to  exercise 
it  in  favor  of  his  creditors.  (2  Brochj  286.)  But  it  is  none 
the  less  valuable  to  the  husband  on  that  account.  It  is  a 
right  of  a  peculiar  and  restricted  character,  but-  it  is  fixed, 
certain  and  vested,  and  this  case  shows  that  it  may  be  of 
great  pecuniary  value.  The  legacy  given  to  the  respond- 
ent's wife  amounts  to  $5000.  At  the  time  that  these 
proceedings  were  commenced  there  is  no  doubt  that  the 
husband  could  have  legally  assigned  his  right  to  reduce  the 
legacy  into  possession  for  a  valuable  consideration.  He 
was  then  entitled  to  receive  the  legacy  as  his  own,  by 
taking  the  necessary  legal  proceedings,  and  he  will  now  be 
entitled  to  receive  it,  unless  the  right  which  he  then  had 
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has  been  legally  taken  away,  and  if  that  right  has  been 
taken  away,  he  has  lost  a  vested  right  of  the  value  of  the 
legacy  in  question.  What,  then,  has  been  the  effect  of  the 
act  of  1848  ? 

The  constitdtiyn  of  this  state  declares  that  '<  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law."  (Canst.j  art.  1,  ^  6.)  Due  process  of 
law  undoubtedly  means,  in  the  due  course  of  legal  pro- 
ceedings, according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights.  Such 
an  act  a^  the  legislature  may,  in  the  uncontrolled  exercise 
of  its  power,  think  fit  to  pass,  is,  in  no  sense,  the  process 
of  law  designated  by  the  constitution.  This  construction 
has  heretofore  been  adopted  (TayZor  v.  Porter ^  4  fliK,  140) ; 
and  it  is  so  obviously  sound,  that  the  mere  statement  of  it 
is  sufficient.  Its  correctness  cannot  be  made  more  appa- 
rent by  argument  or  illustration. 

I  think  that  the  right  of  the  respondent  to  recover  the 
legacy  of  his  wife,  which  existed  at  the  time  that  the  sta- 
tute in  reference  to  married  women  went  into  operation, 
was  property  within  the  meaning  of  the  constitution,  and 
that  he  has  not  been  deprived  of  it  by  the  statute. 

The  judgment  should  be  affirmed. 

Denio,  J.  When  the  act  of  1848,  for  the  more  effectual 
protection  of  the  property  of  married  women,  took  effect, 
the  rights  of  the  respondent,  William  Gregg,  respecting  the 
legacy  bequeathed  to  his  wife  by  the  will  of  her  father, 
were  as  follows :  He  was  entitled  to  prosecfute  for  it,  and 
when  recovered  to  take  the  money  to  his  own  use ;  he  had  a 
right  to  assign  it  for  a  valuable  consideration,  and  such 
assignment  would  vest  it  in  the  assignee,  and  would  cut  off 
the  wife's  right  to  it  in  the  event  of  her  surviving  him,  and  he 
might  also  release  and  discharge  it.  These  rights  were, 
however,  subject  to  the  jurisdiction  of  the  courts  to  compel 
him  to  make  a  suitable  provision  for  her,  under  the  head 
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of  what  is  called  the  wife's  equity.  In  the  event  of  her 
dying  before  him  and  before  he  had  recovered  the  legacy, 
it  would  beloiig  to  him  absolutely ;  and  should  he  afterwards 
die,  leaving  the  money  uncollected,  his  executor  or  adminis- 
trator would  be '  entitled  to  collect  it  as  a  portion  of  his 
assets,  without  taking  out  administration  on  her  estate. 
But  should  he  die,  leaving  her  surviving,  without  having 
reduced  the  legacy  to  possession  and  without  having  as^ 
signed  or  released  it,  or  recovered  a  judgment  or  decree  in 
his  sole  name  for  the  money,  it  would  survive  to  her,  and 
his  representatives  would  have  no  interest  in  it.  (2  Kent?s 
Com.j  135  and  seq. ;  1  Roper  on  Husband  and  Wife^  227 ; 
Schuyler  v.  Hoyle,  5  John.  C.  JJ.,  196 ;  2  JR.  &,  75,  §  29 ; 
Roosevelt  v.  EUuhorp^  10  Paige^  415,  420;  Lockwood  v. 
Stockholm^  11  uf.,  87,  91.) 

The  single  question  in  this  cause  is,  whether  these  rights 
of  the  husband  to  the  legacy  in  question  were  taken  away 
by  the  act  of  the  legislature  referred  to.  When  that  act 
was  passed  he  was  prosecuting,  in  the  joint  names  of  him- 
self and  his  wife,  to  obtain  a  decree  of  the  surrogate  for  the 
payment  of  the  legacy ;  and  but  for  the  statute,  it  is  entirely 
certain  that  he  would  have  been  entitled  to  a  decree  which 
would  have  enabled  him  to  recover  the  money  and  appro- 
priate it  to  his  own  use. 

It  seems  to  me  to  be  impossible  so  to  construe  the 
second  section  of  this  statute  as  to  limit  its  provisions  to 
property  to  be  acquired  by  a  wife,  then  married,  after  its 
passage,  as  was  done  in  Snyder  v.  Snyder  (3  Barb.y  621). 
The  section  relates  to  persons  in  a  state  of  coverture  when 
the  act  was  passed.  It  speaks  of  the  real  and  personal 
property  of  the  wife,  and  declares  that  it  shall  be  her  sole 
and  separate  property.  The  language  is  sufficiently  broad 
to  embrace  the  property  which  she  owned  at  the  passage 
of  the  act.  Still,  were  it  not  for  the  concluding  words  of 
the  section,  we  might  perhaps  apply  to  the  provision  the 
doctrine  of  Dash  v.  Van  Kleek  (7  John.y  477),  and  of  the 
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class  of  cases  which  hold  that  general  words  in  a  statute 
should  be  construed  prospectively,  where  a  different  inter* 
pretation  would  take  away  vested  rights.  But  the  act 
declares  that  the  property  of  the  wife  shall  be  her  sole 
and  separate  property,  as  if  she  were  a  single  female, 
except  so  far  as  the  same  may  be  liable  far  the  debts  of  her  hu^- 
lumd  theretojbre  contracted.  This  last  expression  could  not  be 
predicated  of  property  which  might  be  acquired  by  or  be 
given  to  the  wife  after  the  passage  of  this  act,  for  all  such 
property  would  be  completely  protected  by  the  third 
section.  Neither  can  the  provision  be  limited  to  the 
strictly  separate  property  of  women  then  married,  for  as 
to  such  property  there  would  be  no  need  of  such  a  statute ; 
and  besides,  it  would  not,  ordinarily,  be  liable  for  the  debts 
of  the  husband.  I  am,  therefore,  constrained  to  believe 
that  the  true  meaning  of  the  section  is,  that  all  property 
which  the  wife  owned  at  the  time  of  the  marriage,  and 
that  all  such  as  she  had  acquired  by  gift,  devise  or  other- 
wise during  the  coverture  but  before  the  passing  of  the  act, 
should  thereafter  be  deemed  to  be  vested  in  her  as  though 
she  were  a  feme  sole^  to  the  exclusion  of  any  title  which, 
by  the  preexisting  laws,  the  husband  had  acquired  in  it  by 
virtue  of  the  marriage  relation,  saving  only  the  rights  of 
creditors.  We  are  to  inquire,  then,  whether  the  legislature 
were  competent  to  enact  such  a  law. 

I  am  of  opinion  that  the  act,  in  its  application  to  this 
case,  is  a  violation  of  the  constitution  of  this  state.  Among 
the  limitations  of  the  powers  of  government  contained  in 
that  instrument  is  the  one  which  declares  that  <'  no  person 
shall  be  deprived  of  life,  liberty  or  property ^  without  due 
process  of  law."  {Const.j  art.  1,  %  6.)  That  the  right 
which  the  respondent  had  to  this  legacy,  the  instant  before 
the  act  of  1848  took  effect,  was  property,  in  the  justest 
sense  of  that  term,  I  cannot  doubt.  An  immediate  right 
of  action  for  the  recovery  of  money,  which,  when  recovered, 
is  to  belong  to  the  party  in  whom  the  right  of  action 
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exists,  subject  to  be  defeated  only  by  the  contingency  that  a 
person  in  being  may  die  before  judgment  can  be  obtained, 
is  a  valuable  pecuniary  interest,  which  deserves  protection 
equally  with  rights  which  are  absolute  and. unconditional. 
Besides,  this  was  an  interest  which  the  respondent  might 
sell,  and  for  which  he  might  receive  the  consideration  to 
his  own  use.  This  property  the  act,  if  valid,  has  effectually 
deprived  him  of.  It  declares  it  shall  no  longer  belong  to 
him,  but  shall  be  the  property  of  his  wife,  as  though  she 
were  a  single  female.  The  act  does  not  fall  within  the 
meaning  of  diLe  jprocess  of  law.  That  term,  according  to 
Lord  Coke,  means  being  brought  in  to  answer,  according  to 
the  ''  old  law  of  the  land."  (2  Inst^  50 ;  arid  see,  aJso,  Taylor 
v.  Porter^  4  Hill,  140,  and  cases  cited  by  Bronson,  J, ;  2  KetU^s 
Com.,  13.) 

The  provision  was  designed  to  protect  the  citizen  against 
all  mere  acts  of  power,  whether  flowing  from  the  legislative 
or  executive  branches  of  the  government.  It  does  not,  of 
course,  touch  the  right  of  the  state  to  appropriate  private 
property  to  public  use  upon  making  due  compensation, 
which  is  fully  recognized  in  another  part  of  the  consti- 
tution ;  but  no  power  in  the  state  can  legally  confer  upon 
one  person  or  class  of  persons  the  property  of  another  person 
or  class,  without  their  consent,  whatever  motives  of  policy 
may  exist  in  favor  of  such  transfer. 

,     I  have  intentionally  forborne  to  rely  upon  the  principle 

.  mentioned  in  some  cases,  of  a  supposed  implied  restriction 

upon  legislative  power,  arising  out  of  the  nature  of  free 

\  institutions ;  firstly,  because  I  suppose  a  judgment  in  favor 

1  of  the  respondent  will  stand  firmly  upon  express  constitu- 

I  tional  provisions,  but  principally  because,   as  at  present 

!  advised,  I  am  not  prepared  to  assent  to  the  doctrine  that 

.  the  courts  can  limit  the  authority  of  the  legislature  by 

^  exceptions  which  are  not  found  in  the  constitution  itself. 

(2  Rentes  Com.,  340,  and  cases  cited  in  note  (a);  Taylor-  r 

Porter  sup.     Wilkinson  v.  Leland,  2  Pet.,  657.) 
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The  constitutional  validity  of  the  statute  in  question  has 
been  several  times  under  consideration  in  the  supreme 
court,  where  views  in  their  result  similar  to  those  which 
I  have  expressed  have  generally  prevailed.  {Snyder  v. 
SnydeVj  3  Barb.  S,  C.  R.,  621 ;  Holmes  v.  Holmes^  4  id.y 
295 ;  miiu  V.  WhitCj  6  id.,  474 ;  Hard  v.'  Cass,  9  id.,  366.) 

The  judgment  of  the  supreme  court  should  be  afiSrmed. 

All  the  judges,  except  Rugoles,  J.,  who  took  no  part  in 
the  decjsiont  concurred 

Judgment  accordingly. 
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Chappel  against  Chappel, 

« 

A  statemeDt,  apon  vihich  to  enter  a  judgment  without  action  under  the  Code, 
18  not  sufficient,  where  it  merely  states  and  sets  out  a  promissory  note  executed 
hy  the  defendant  to  the  plaintiff  as  the  consideration  of  the  indehtedne^. 

The  Acts  out  of  which  the  indehtedness  eyidenced  by  the  note  arose  should  bo 
concisely  stated. 

Tbe  supreme  court  may  set  aside  a  judgment,  entered  therein  without  action, 
for  a  defect  in  the  statement  upon  which  it  is  entered,  upon  the  application 
of  a  junior  judgment  creditor. 

On  the  tenth  of  April,  1852,  a  judgment  was  entered  in 
the  supreme  court  in  favor  of  .the  plaintiff  against  the 
defendant  for  $1088  debt,  and  $6  costs.  The  statement 
of  facts,  signed  and  sworn  to  by  the  defendant,  upon  which 
the  judgment  was  entered,  is  as  follows : 

<*  This  confession  is  for  a  debt  justly  due  to  the  said  plain* 
tifi^  arising  upon  the  following  facts,  viz:  A  promissory  note, 
payable  to  the  said  plaintiff  or  bearer,  for  the  sum  of  eight 
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hundred  and  twenty-five  dollars,  dated  April  16th,  1849, 
and  payable  one  day  from  date,  with  use ;  and  a  promissory 
note,  payable  to  the  said  plaintiff  or  bearer,  for  the  sum  of 
seventy-five  dollars,  dated  May  16th,  1849,  and  due — the 
said  sum  of  ten  hundred  and  eighty-eight  dollars  being  the 
amount  of  said  notes,  principal  and  interest,  up  to  this 
date,  and  is  justly  due  to  the  said  plaintiff  from  the  said 
defendant." 

Subsequently  one  Moore  recovered  a  judgment  against 
the  defendant;  and  on  affidavits,  showing  that  property 
which  he  sought  to  sell  to  satisfy  his  judgment  was  claimed 
by  the  plaintiff  in  the  judgment  by  confession  to  be  subject 
thereto,  he  moved  the  supreme  court  at  special  term  to  set 
aside  the  first  mentioned  judgment,  on  the  ground  that  the 
statement  on  which  it  was  entered  did  not  state  the  facts 
out  of  which  the  debt  arose*  The  plaintiff  read  in  oppo- 
sition to  the  motion  affidavits  showing  that  the  notes 
mentioned  in  the  statement  were  given  for  money  loaned  by 
him  to  the  defendant.  The  court,  at  special  term,  made 
an  order  setting  aside  the  judgment  by  confession  as  against 
the  subsequent  judgment  recovered  by  Moore.  On  an 
appeal  by  the  plaintiff  this  order  was  affirmed  by  .the 
supreme  court,  sitting  in  the  sixth  district,  at  general  term 
Th&  plaintifi  appealed  to  this  court. 

Thonuu  Mcintosh^  Jr.^  for  the  appellant. 

De  Witt  C.  Bates  J  for  the  respondent. 

Gardiner,  C.  J.  The  single  question  in  this  case  is, 
whether  the  statement  made  under  the  383d  section  of  the 
Code,  authorizing  the  entry  of  the  judgment  sought  to  be 
impeached,  is  a  substantial  compliance  with  tne  second 
subdivision  of  that  section.  The  supreme  court  determined 
that  it  was  not,  and  set  aside  the  judgment,  on  the  applica- 
tion of  a  creditor  by  judgment    subsequently  obtained 
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against  the  same  debtor.  The  statement  contained  in  the 
record,  so  far  as  it  ha^  reference  to  the  question  before  us, 
is  as  follows :  *'  This  confession  is  for  a  debt  justly  due  to 
the  said  plaintiff,  arising  upon  the  following  facts,  viz :  A 
promissory  note,  payable  to  the  said  plaintiff  or  bearer,  for 
the  sum  of  eight  hundred  and  twenty-five  dollars,  dated 
April  16,  1840,  and  payable  one  day  from  date,  with  use ; 
and  a  promissory  note,  payable  to  the  said  plaintiff  or 
bearer,  for  the  sum  of  seventy-five  dollars,  dated  May  16th, 
1849,  and  due — the  said  sum  of  ten  hundred  and  eighty- 
eight  dollars  being  the  amount  of  said  notes,  principal  and 
interest,  up  to  this  date,  and  is  justly  due  to  the  said  plaintiff 
from  the  said  defendant."  The  second  subdivision  of  %  383  is 
as  follows :  ^^  If  it  (that  is,  the  amount  for  which  the  judg- 
ment is  authorized)  be  for  money  due  or  to  become  due,  it 
(the  statement)  must  state  concisely  the  facts  out  of  which 
it  (the  debt)  arose,  and  must  show  that  the  sum  confessed 
therefor  is  justly  due  or  to  become  due."  The  phraseology 
is  obscure  and  awkward ;  but,  taken  in  connection  with 
the  first  subdivision,  the  word  *4t,"  as  it  first  occurs  in  the 
second  subdivision,  probably  refers  to  the  amount  or  sum 
for  which  the  judgment  may  be  confessed,  and  not  to  the 
judgment  itself;  although  it  must  be  admitted  that  the 
clause  can  be  read  either  way  without  violence  to  the  lan- 
guage. The  construction  I  have  suggested  was  obviously 
the  one  adopted  in  the  confession  of  the  judgment  in  ques- 
tion ;  for  the  statement  there  is,  that  ^^  the  confession  was 
for  a  debt  justly  due,  and  arising  on  the  following  facts." 
Assuming,  then,  that  the  statement  ^'  must  set  forth  con- 
cisely the  facts  out  of  which  the  debt  arose,  and  must 
show  that  the  sum  confessed  therefor  is  justly  due,"  was 
the  condition  fulfilled  in  this  instance?  Our  conclusion 
upon  this  subject,  I  apprehend,  will  depend  upon  the 
purpose  which  we  attribute  to  the  legislature  -  in  enacting 
these  provifflons  regulating  the  confessions  of  judgments. 
If  that  object  was  to  improve  the  condition  of  other  credi* 
Kbb.— Vol.  II.  28 


218  CASES  IN  THE  COURT  OF  APPEALS. 

Chappel  cLgaintt  Chappel. 

tors,  by  compelling  th^arties  to  spread  upon  the  record  a 
more  particular  and  specific  statement  of  the  facts  out  of 
which  the  indebtedness  arose,  thus  enabling  them«  by  a 
comparison  of  that  statement  with  the  known  circumstances 
and  relations  of  the  debtor,  to  form  a  more  accurate  opinion 
as  to  his  integrity  in  confessing  the  judgment  than  was 
possible  under  the  former  system,  then  the  statement  in 
this  case  is  clearly  insufficient.  It  does  not  advance  one 
step  towards  the  accomplishment  of  such  a  purpose,  or  give 
the  creditors  a  single  advantage  which  they  did  not  for- 
merly possess.  Prior  to  the  Code,  the  usual  mode  of 
obtaining  judgment  on  confession  was  by  bond  and  warrant 
of  attorney.  The  bond  was  counted  upon  in  the  record, 
and  the  judgment  was  upon  that,  as  the  ground  of  indebt- 
edness. Superadd  to  these  formalities  the  oath  required 
by  the  first  subdivision  of  this  section,  and  we  have  this 
case  precisely.  But  the  Code  demands  something  beside 
an  oath  to  the  justice  of  the  debt ;  it  requires  what  to  a 
dishonest  debtor  is  far  more  difficult  and  embarrassing — a 
statement  of  the  facts  out  of  which  it  arose.  He  could 
swear,  perhaps,  that  he  was  justly  indebted,  because  the 
bond,  if  executed  for  a  fraudulent  purpose,  was,  as  between 
him  and  the  obligee,  conclusive  notwithstanding.  The 
same  would  be  true  of  a  note.  A  promissory  note  is  no 
higher  evidence  of  indebtedness  than  the  bond  under  the 
old  practice.  Either  may  be  supported  by  any  and  every 
possible  consideration;  and  the  one  afibrds  as  much  evi- 
dence of  the  true  one  as  the  other.  There  is  no  legal 
certainty  that  either  was  made  when  the  date  would 
indicate ;  and  both,  with  equal  facility,  may  be  made  in- 
struments of  fraud  by  dishonest  parties.  The  creditors, 
however,  are  entitled  "to  the  facts  out  of  which  the 
indebtedness  arose."  The  judgment  debtor  has  simply 
stated  a  note.  This  at  best,  even  between  thd  parties  to 
the  instrument,  is  but  presumptive  evidence  of  a  debt. 
The  maker  did  not  become  indebted  by  the  mere  execution 
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of  a  written  promise  to  pay  money.  His  obligation  arose 
ont  of  facts  dehors  the  instrument,  and  antecedent  to  or  accom* 
panying  its  execution*  A  promissory  note,  without  considera** 
tion,  binds  no  one.  In  this  case  we  are  informed,  by  the 
affidavits  read  in  opposition  to  the  motion,  that  there  was  a 
loan  of  money.  The  loan,  if  the  fact  is  so,  created  the  obliga* 
tion ;  and  the  note  was  given  as  presumptive  evidence  of  the 
debt,  and  as  a  means  of  enforcing  its  payment.  The  statute, 
however,  looks  not  to  evidence  of  the  demand,  but  to  the  facts 
in  which  it  originated ;  in  other  words,  to  the  consideration 
which  sustains  the  promise.  The  law  requires  this  to  be 
concisely  set  forth  in  the  statement  which  is  to  form  a  part 
of  the  record ;  and  in  this  way,  only,  does  the  provision 
furnish  any  additional  security  to  creditors  against  a 
fraudulent  combination  of  the  parties  to  the  judgment. 
We  know  that  the  purpose  of  those  who  framed  the  Code 
was  such  as  has  been  suggested,  for  they  so  aflBrm  in  their 
report ;  and  the  presumption  is,  that  the  legislature  concurred 
in  their  views,  when  they  adopted  the  section  as  it  came 
from  their  hands.  But  what  is  of  more  consequence  than 
either,  the  statute  demands  this  construction  to  save  it  from 
the  imputation  of  making  a  capricious  change  in  the  ex- 
isting law  without  any  reason  or  object  whatever ;  for  if 
the  provision  tinder  consideration  can  be  satisfied  by  a 
reference  to  an  instrument,  which  is  but  evidence  of  a 
debt,  it  is  not  only  nugatory  but  absurd,  inasmuch  as  the 
judgment  itself,  without  any  statement,  would  furnish  con- 
elusive  evidence  of  the  same  fact. 

Under  the  act  of  1818,  which  required  the  nature  and 
consideration  of  the  debt  to  be  set  forth,  it  was  held  that  a 
statement,  showing  a  cause  of  action  under  the  common 
count  for  goods  sold,  was  not  sufficient.  The  reasoning  of 
the  court  in  that  case,  as  to  the  object  and  effect  of  that 
law,  is  applicable  to  this  one  in  question.  {Lautesa  v. 
BickeUf  16  John8.j  149.)  I  have  not  referred  to  the  decisions 
in  the  supreme  court  upon  this  section  because  they  are 
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conflicting.  In  the  6th  and  7th  diBtricts,  they  are  in 
conformity  to  the  opinion  I  have  expressed ;  in  the  4th 
and  5th,  we  have  the  opinions  of  Justices  Cady  and  Allen  the 
other  way ;  and  in  the  7th,  the  judges  are  divided.  For 
the  reasons  suggested,  I  think  the  order  made  by  the 
supreme  court  right,  and  that  it  should  be  affirmed. 

Dean,  J.  There  are  two  questions  which  seem  to  me  to 
arise  in  this  case : 

1.  Is  this  confession  of  judgment  in  its  statement  of  facts 
a  compliance  with  the  requirements  of  the  Code  ? 

2.  If  it  be  not,  can  a  subsequent  judgment  creditor  take 
advantage  of  the  omission  and  set  aside  the  judgment  by 
motion,  or  must  he  resort  to  his  action  ? 

Chap.  Ill,  section  382  of  the  Code,  authorizes  a  judgment 
by  confession  to  be  entered  in  the  manner  prescribed  by 
that  chapter.  This  necessarily  excludes  the  right  to  do  it  in 
any  other  manner.  Section  383  prescribes  the  contents  of 
the  statement  on  which  the  judgment  may  be  entered,  viz.,  it 
must  be  in  vmting,  signed  by  the  defendant  and  verified  by 
his  oath,  to  the  following  effect :  1.  This  written  statement 
must  state  the  amount  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  for  that  amount* 
2.  If  the  judgment  to  be  confessed  be  for  money  due  or  to 
become  dtie,  the  statement  must  state  concisely  the  facts 
out  of  which  the  debt  arose,  and  must  show  that  the  sum 
for  which  the  judgment  is  confessed  is  justly  due  or  to 
become  due.  3.  If  the  confession  of  judgment  be  for  the 
purpose  of  securing  the  plaintiff  against  a  contingent  liability, 
the  statement  must  concisely  state  the  facts  constituting 
the  liability,  and  must  show  that  the  sum  confessed  therefor 
does  not  exceed  the  same. 

I  have  here  ^ven  an  almost  literal  transcript  of  the  section 
of  the  Code,  substituting,  to  avoid  confusion,  tlie  varibua 
nouns  for  which  the  pronoun  '<  it ''  is  employed  in  the  places 
where  it  is  used. 


i 
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The  portion  of  the  section  which  must  be  construed  to 
determine  whether  the  judgment  in  this  case  is  authorized 
by  law,  is  the  second  subdivision,  which  requires  that  the 
written  statement  shall  '*  state  concisely  the  facts  out  of 
which  the  debt  arose."  By  a  reference  to  the  statement 
in  this  case,  it  will  be  found  to  be  that  the  debt  arose  out 
of  two  promissory  notes,  without  any  allegation  even  that 
the  defendant  is  the  maker  or  the  plaintiff  the  holder,  except 
the  inference  that  may  be  drawn  from  the  statement  that 
a  certain  amount  is  due  on  the  notes  from  the  defendant  to 
the  plaintiff.  But  does  any  one  know  from  this  out  of  what 
the  debt  arose  ?  Were  the  notes  given  for  work  and  labor, 
for  goods,  wares  and  merchandise,  for  money  loaned,  or 
were  they  made  by  the  defendant  and  given  to  the  plaintiff 
without  any  consideration  ?  No  one  can  determine,  from 
anything  contained  in  this  statement  of  facts,  for  what  the 
notes  were  given ;  nor  could  the  defendant  be  convicted  of 
peijury,  if  he  had  made  the  notes  and  as  a  voluntary  gift 
handed  them  to  the  plaintiff  and  then  made  this  statement. 
The  legislature,  when  it  adopted  this  section  requiring  a 
sworn  statement  of  the  facts  out  of  which  the  debt  arose, 
surely  did  not  intend  to  adopt  language  which  could  be  so 
easily  evaded  as  to  permit  a  statement,  which  conveys  no 
information  to  a  person  reading  it,  to  be  the  foipidation  of 
a  judgment  by  confession.  On  the  contrary,  the  intention 
of  this  requirement  was  to  compel  the  person  confessing  a 
judgment  to  disclose  under  oath,  which  oath  was  to  become 
a  part  of  the  public  records,  what  was  the  real  consideration 
of  the  judgment  confessed,  and  to  show  to  nil  interested 
the  transaction  out  of  which  the  debt  originated.  This  is 
the  only  conclusion  I  can  draw  from  the  language  em- 
ployed, and  see^s  to  me  to  be  its  fair  and  legitimate 
interpretation.  I  do  not  therefore  deem  it  necessary  to 
quitte  the  report  of  the  commissioners  of  the  Code  to  show 
what  they  intended  by  presenting  this  section.  But  even 
if  the  language  of  this  section  is  ambiguous,  it  is  the  duty 
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of  the  courts  so  to  construe  it  as  to  reiioedy  rather  than 
perpetuate  an  evil,  to  accomplish  rather  than  frustrate  the 
end  for' which  it  was  adopted.  I  am  of  opinion  therefore 
that  the  language  and  obvious  intent  of  the  statute,  as 
well  as  public  policy,  require  us  to  hold  this  judgment  void. 
It  remains  only  to  determine  whether  the  respondents,  as 
subsequent  judgment  creditors,  can  take  advantage  of  the 
omission,  and  by  motion  have  the  judgment  set  aside  as  to 
their  judgment.  Keeping  in  view  the  intent  of  the  statute, 
t6  prevent  fraudulent  practices  by  debtors  to  shield  -their 
property,  by  creating  fictitious  liens  upon  it  by  means  of 
judgments  confessed  to  confidential  friends,  it  is  clear  that 
the  more  summarily  the  fraud  can  be  reached  by  an  adverse 
claimant  the  less  will  be  the  temptation  to  resort  to  this 
as  a  means  of  fraud.  The  court  has  control  over  its  own 
judgments,  and  may  on  motion,  for  cause  shown,  amend  or 
set  them  aside.  Ordinarily,  when  a  debtor  attempts  by  a 
fraudulent  disposition  of  his  property  to  avoid  having  it 
applied  to  the  payment  of  his  debts,  it  is  necessary  by  some 
process  to  bring  him  or  it  into  court ;  but  where,  as  in  this 
case,  there  is  a  judgment  which  the  law  deems  fraudulent 
in  the  way  of  a  valid  judgment,  I  see  no  objection  to  allow 
the  party  interested  in  enforcing  the  subsequent  judgment 
to  come  in  and  by  motion  ask  to  remove  the  obstacle  in 
his  way.  In  the  case  before  us,  the  plaintiff*  sought  to  use 
the  judgment  and  process  of  the  court  to  prevent  the  res* 
pendents  from  collecting  their  judgment,  and  I  think  the 
supreme  court  rightfully  exercised  an  admitted  power  in 
vetting  aside  the  judgment  by  confession.  Had  the  plaintiff 
!n  the  judgment  by  confession  shown  by  satisfactory 
evidence  that  the  debt  for  which  this  judgment  had  been 
entered  up  was  really  due  him  and  originated  out  of  a 
bona  ^fide  transaction,  that  the  form  of  the  confession  was 
defective  on  account  of  a  misapprehension  of  the  practice 
and  the  requirements  of  the  statute,  it  might  have  been 
proper  for  the  supreme  court  in  the  exercise  of  its  discretioii 
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to  have  permited  an  amendment  thus  preserving  its  lien 
and  priority.     But  that  question  does  not  arise  in  this  court. 
The  order  of  the  supreme  court  vacating  the  judgment 
should  be  affirmed  with  costs. 
All  the  judges,  except  Hand,  J.,  concurred. 

Judgment  accordingly. 


Mabvine  against  Htmers  and  another. 

A  'banking  corporation  has  a  right  to  sell  and  transfer  a  promissory  nott 
discounted  and  owned  by  it,  and  which  has  been  dishonored. 

It  is  not  osnry  to  take  interest  on  dlsconuting  commercial  paper  upon  the  foil 
amoont  for  which  it  was  made,  where  it  has  not  longer  to  ran  to  maturity 
than  is  nsoal  with  paper  discounted  by  bankers. 

The  taking  or  reserving  of  more  than  the  legal  amount  of  interest,  through  an 
error  in  computation,  does  not  constitute  usury. 

"Where  a  country  bank  discounted  a  note,  by  its  terms  payable  in  the  city  of 
New-Tork,  receiving  in  advance  the  legal  interest  on  its  amount,  and  at  the 
request  of  the  person  for  whose  account  it  was  discounted  paid  him  the 
proceeds  in  sight  drafts  upon  its  correspondent  in  New-Tork,  charging  him 
therefor  the  one-half  of  one  per  cent,  which  was  the  current  premium  on 
exchange  \  Ileld^  that  the  transaction  was  not  usurious. 

The  complaint  was  upon  a  promissory  note  made  by 
James  Stewart,  and  endorsed  by  the  defendants  John  and 
Thomas  Hymers,  to  whose  order  it  was  payable.  The  note 
was  dated  January  22,  1849,  and  was  for  the  payment  of 
$5000,  ninety  days  after  date,  at  the  Delaware  Bank  in 
Delhi.  At  the  time  of  its  date,  the  note  was  discounted  by 
the  Delaware  Bank  for  the  account  of  the  maker,  and 
having  been  dishonored  was  transferred  by  the  bank,  which 
was  an  association  organized  under  the  general  banking  law, 
to  the  plaintiff.  The  defendants,  by  their  answer,  denied 
that  there  had  been  any  valid  transfer  of  the  note  by  the 
bank  to  the  plaintiff;  and  also  alleged  that  the  note  was 
void  for  usury. 
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On  the  trial  before  Justice  Mason,  at  the  Delaware  county 
circuit,  in  August,  1851,  the  plaintiff  produced  the  note, 
the  execution,  endorsement  and  charging  of  the  endorsers 
having  been  admitted,  and  offered  to  read  it  in  evidence. 
The  counsel  for  the  defendants  objected  to  its  being  read  in 
evidence  until  the  plaintiff  should  prove  the  assignment  of 
it  by  the  bank  to  him ;  they  also  insisted  that  the  bank 
could  not  legally  assign  the  note.  The  judge  overruled  the 
objection,  and  the  defendants'  counsel  excepted,  and  the 
note  was  read  in  evidence.  Notwithstanding  this  ruling, 
the  plaintiff  called  the  cashier  of  the  bank,  who  swore  that 
the  note  was  transferred  by  the  bank  to  the  plaintiff  on  the 
24th  September^  1849,  and  that  the  witness  was  present  at 
a  meeting  of  the  directors  when  the  assignment  was  made. 
The  plaintiff  was  sworn  as  a  witness  on  behalf  of  the 
defendants.  He  testified  that  he  gave  his  own  note  to  the 
bank  for  the  note  in  suit,  after  a  resolution  had  been  passed 
by  the  directors  for  that  purpose.  Mr.  Gould,  the  former 
president  of  the  bank,  was  examined  on  behalf  of  the 
plaintiff.  He  testified  that  the  note  in  suit  was  charged  to 
the  plaintiff  by  order  of  the  board  of  directors.  He  stated 
that  he  was  not  present  when  the  directors  acted  upon  the 
subject,  and  did  not  mention  in  what  manner  he  acquired 
his  information  respecting  the  resolution. 

Upon  the  question  of  usury,  the  facts  were  as  follows : 
Stewart,  the  maker  of  the  note,  and  one  Frazier,  were 
merchants,  residing  and  doing  business  in  the  city  of  New- 
York,  under  the  name  of  Stewart  &  Frazier ;  and  this  finr 
had,  at  different  times  prior  to  the  4th  day  of  October, 
1848,  procured  to  be^  discounted  at  the  Delaware  Bank  six 
several  drafts  and  notes,  having  different  times  to  run,  vary- 
ing from  twenty  to  ninety  days,  several  of  which  were 
payable  at  a  bank  in  the  city  of  New- York,  and  all  of 
which  were  endorsed  by  the  defendants.  Stewart,  or  Stew- 
art &  Frazier,  were  the  makers  of  the  notes  and  the  drawers 
of  the  drafts.    It  was  proved  that  upon  each  of  the  diA- 
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counts,  tl^e  bank  retained, a  Hvipx  equal  to  the.  ituerest  on  the 
amount  of  the  diecounted ,  paper  for  the  tinae  it  had  to  run, 
including  the  days  of  grace,  at  the  rate  of  seven  per  cent 
per  annum^  and  paid  the  balance  to  Stewarts  or  to  Stewart 
&  Frazier,  as  the  proceeds  of  the  paper.  It  was  also 
proved  that  in  eeveral  instances  the  bank  paid  the  proceeds 
of  the  discounted  paper,  wholly  or  in  part,  in  sight  drafts 
on  its  correspondent  in  New- York ;  and  in  such  cases  it 
charged,  and  Stewart  &  Frazier  allowed,  one-half  pf  one 
per  cent  as  a  premium  of  exchange ;  and  this*  was  the  case, 
in  some  instances,  when  the  discounted  paper  was  payable 
in  New- York.  Stewart  testified  that  there  was  an  agree- 
ment between  himself  and, the  president  of  the  bank  that 
drafts  should  be  received  by  him  fpr  the  proceeds  of  the 
discounts ;  and  that  on .  one  occasion  a  draft  was  given 
because,  as  the  president  alleged,  the  bank  had  no  other 
funds  with  which  to  pay  it.  H.  D.  Gould,  who  was  at  the 
time  the  president  of  the  bank,  testified  that  there  was  no 
agreement  by  which  the  proceeds  of  the  discounted  paper 
were  to  be  paid  in  drafts ;  that  the  proceeds  were  ad- 
vanced in  such  funds,  as  were  required,  and  when  drafts 
were  given  it  was  in  consequence  of  the  request  of  Stew- 
art or  the  firm ;  and  several  letters  of  Stewart  &  Frazier 
were  produced,  inclosing  paper  to  be  discounted,  and  re- 
questing drafts  on  New- York,  for  the  proceeds,  to  be  sent. 
It  was  shown  that  the  premium  of  exchange  at  Delhi  for 
drafts  on  New- York  was  three^fourths  of  one  per  ccnty  and 
that  the  bills  of  the  Delaware  Bank  were  at  one-half  of  one 
per  cent  discount  in  New-York.  It  was  also  shown  to  be 
the  practice  of  the  bank  to  retain  out  of  the  proceeds  of 
discounted  paper  the  interest  on  the  amount^  as  was  done  in 
these  cases. 

On  the  4th  October,  1848,  these  several  notes  and  drafts 
were  over  due  and  unpaid,  and  their  aggregate  amount, 
with  interest  from  the  time  they  became  payable,  was 
$5271.62.     To  pay  this  amount,  Stewart  made  a  new 
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note,  at  ninety  days,  which  was  endorsed  by  the  defendants* 
The  interest  was  reckoned  on  the  above  amount  for  ninety 
three  days,  but  by  some  error  in  the  calculation,  as  the 
president  testified,  that  interest  was  made  to  amount  to 
S95.80 ;  whereas,  the  true  amount  would  have  been  $94.01. 
The  new  note  was  accordingly  made  for  $5367.42,  or  $1.79 
more  than  it  ought  to  have  been.  This  note  was  received 
by  the  bank  in  payment  or  renewal  of  the  prior  discounted 
paper.  It  was  not  paid  at  maturity ;  and  on  the  22d  Janu- 
ary, 1849,  the  amount  due  upon  it  for  principal,  interest 
and  charges  was  $5367.42.  It  was  then  arranged  between 
the  parties  that  Stewart  should  give  a  new  note,  with  the 
defendants  as  endorsers,  for  $5000,  at  ninety  days,  and  that 
the  defendants  should  pay  the  balance  of  the  debt.  '  To 
arrive  at  the  sum  to  be  paid,  the  proceeds  of  the  new  note 
were  ascertained  by  reckoning  the  interest  thereon  for 
ninety-three  days,  and  deducting  it  from  $5000,  by  which 
the  proceeds  were  ascertained  to  be  $4910.82.  The  differ- 
ence between  that  sum  and  the  amount  of  the  preceding 
note  and  the  interest,  &c. — $474.85 — was  paid  in  cash,  and 
the  note  for  $5000,  being  the  one  on  which  this  action  was 
brought,  was  received  in  payment  of  the  residue  of  the 
debt. 

The  counsel  for  the  defendants  insisted  that  the  several 
notes  which  formed  the  consideration  of  the  note  in  suit, 
and  also  that  note,  were  and  each  of  them  was  usurious  and 
void.  The  court  decided  otherwise,  and  directed  a  verdict 
in  favor  of  the  plaintiff,  to  which  the  counsel  for  the  defen- 
dants excepted.  The  j  udgment  was  aflSrmed  by  the  supreme 
court  at  a  general  term  in  the  sixth  district.  The  defen- 
dants appealed  to  this  court. 

r.  H.  Wheeler^  for  the  appellants 

il.  Parket\  for  the  respondent. 
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Denio,  J.  There  is  no  force  in  the  objection  that  the 
Delaware  Bank  had  not  a  right  to  transfer  the  note  in 
question  to  the  plaintiff.  It  was  negotiable  in  its  terms  and 
according  to  the  general  rules  of  law ;  and  the  bank  had  the 
same  right,  which  any  other  holder  would  have  had,  to 
transfer  it  to  another  by  endorsement,  or  by  delivery  under 
a  blank  endorsement.  Though  this  position  is  so  plain 
that  one  would  scarcely  expect  to  find  an  authority  in 
support  of  it,  it  nevertheless  happens  that  it  has  been 
distinctly  decided  by  the  supreme  court  of  the  United 
States.     {Planter's  Bank  v.  Shar^,  6  How.,  301,  302.) 

The  possession  of  negotiable  paper  is  ordinarily  prima 
facie  evidence  of  ownership ;  but  the  plaintiff  in  this  case 
went  further,  and  gave  affirmative  proof  that  this  note  had 
been  transferred  to  him  by  the  bank.  No  objection  was 
made  to  the  parol  evidence  of  the  resolution  of  the  board 
of  directors,  nor  was  the  objection  even  taken  that  the 
transfer  ought  to  have  been  authorized  by  a  previous  reso- 
lution of  the  board,  according  to  the  provisions  of  1  Ji.  5., 
591t  ^  8.  {See  Eno  v.  CrooTce,  M.  jS.,  decided  in  this  court, 
March  Term,  1854.)  It  is  unnecessary  to  decide  whether 
strict  proof  of  such  a  resolution  would  have  been  necessary 
if  a  proper  objection  had  been  taken*  as  that  question  was 
not  raised. 

The  remaining  questions  relate  to  the  defence  of  usury. 

(1.)  It  is  well  settled  that,  upon  the  discounting  of  com- 
mercial paper  not  having  a  longer  time  to  run  to  maturity 
than  the  notes  and  bills  which  are  usually  discounted  by 
bankers,  interest  on  the  whole  amount  of  principal  agreed 
to  be  paid  at  maturity,  not  exceeding  the  legal  rate,  may  be 
taken  in  advance.  It  is  obvious  that  in  this  way  the  lender, 
by  investing  the  money  thus  retained,  may  realize  more  than 
at  the  legal  rate  of  seven  per  centum  per  annum,  and  if  the 
case  were  res  nova,  it  would  be  difficult  to  sustain  the 
practice.  But  we  are  not  authorized  to  disregard  the 
uniform  course  of  decisions  which  for  along  series  of  years. 
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have  declared  it  to  be  legal.  The  first  case  in  wMch  the 
question  appears  to  have  arisen  in  this  state  was  The  Man- 
hattan  Co.  v.  Osgood^  decided  in  1818.  (15  John.^  162.)  One 
of  the  notes  on  which  the  action  was  brought  was  for 
$6000,  payable  in  ninety  days,  and  it  had  been  discounted 
by  the  plaintiffs  at  the  rate  of  seven  per  cent.  The  defen- 
dant contended  that  it  was  usurious  and  void.  But  the 
court  held  that  there  was  no  ground  for  the  objection,  "  for," 
they  said,  **  it  cannot  be  questioned  but  that  it  has  been 
the  uniform  practice  of  all  banking  institutions  since  their 
establishment  to  exact  the  payment  of  interest  in  advance, 
and  it  would  be  an  alarming  principle  to  introduce  that  all 
paper  thus  held  should  be  usurious  and  void."  Certain 
English  cases  were  referred  to,  which,  with  those  from  other 
states  of  the  Union,  and  from  the  supreme  court  of  the  United 
States,  are  noticed  in  the  opinion  of  Chief  Justice  Savage, 
hereafter  mentioned.  At  the  May  term  of  the  supreme 
court,  in  the  year  1824,  three  cases  were  decided,  each  of 
which  involved  this  question.  In  The  New  ^  York  Fire 
Insurance  Co.  v.  Sturges  (2  Cow.j  664),  the  action  was  on  a 
note  for  $1000  at  four  months,  which  had  been  originally 
discounted  by  an  insurance  company,  in  payment  of  certain 
debts  due  to  the  company,  and  had  been  several  times 
renewed,  and  on  each  occasion  the  full  amount  of  the 
interest  for  the  time  the  note  had  to  run,  including  three 
days  of  grace,  at  seven  per  cent,  was  retained  by  the 
company  and  the  balance,  only,  allowed  to  the  maker.  It  was 
held  that  there  was  no  usury,  the  cn^e  of  Tfie  Manhattan 
Co.  V.  Osgood  being  referred  to  as  authority ;  and  judgment 
was  given  for  the  plaintiffs.  In  the  iiext  case,  which  was 
that  of  the  same  plaintiffs  against  Ely,  the  same  question 
was  presented  upon  similar  facts.  Mr.  Justice  Sutherland, 
in  delivering  his  opinion,  went  more  at  large  into  the  ques- 
tion and  referred  to  the  English  cases,  and  expressed  his 
conclusions  in  the  following  language :  "  The  principle  to 
be  extracted  from  these  cases,  and  from  a  variety  of  others 
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which  might  be  cited  in  confirmation  of  them,  I  hold  to  be 
this :  That  the  taking  of  interest  in  advance  is  allowed  for 
itie  benefit  of  trade,  although,  by  allowing  it,  more  than  the 
legal  interest  is.  in  fact,  taken ;  that  being  for  the  benefit 
of  trade,  the  instrument  discounted,  or  upon  which  the 
interest  is  taken  in  advance,  must  be  such  as  will  and 
usually  does  circulate  or  pass  in  the  course  of  trade.  It 
must,  therefore,  be  a  negotiable  instrument,  and  payable  at 
no  very  distant  day ;  for  without  these  qualities  it  will  not 
circulate  in  the  course  of  trade.  Under  these  limitations, 
the  taking  of  interest  in  advance,  either  by  a  bank  or 
incorporated  company  without  banking  powers,  or  an 
individual,  is  not  usurious."  (/<f .,  pp.  678,  704.)  In  this 
case,  judgment  was  given  for  the  defendant  on  other  grounds. 
The  other  case  was  The  Bank  of  Utica  v.  Wager  {id,f  712), 
where  interest  had^  in  like  manner,  been  taken  in  advance, 
and  where,  moreover,  it  had  been  calculated  by  means  of 
tables  which,  by  treating  ninety  days  as  one-fourth  part  of 
a  year,  gave  more  than  at  the  rate  of  seven  pe?r  rent  per 
annum.  The  defendant's  counsel  were  not  permitted  to 
argue  that  the  note  was  usurious  because  interest  instead 
of  discount  had  been  taken  in  advance*  In  the  principal 
opinion,  however,  which  was  delivered  by  Savage,  C.  J., 
the  learned  judge  goes  fully  into  the  question  we  are  con- 
sidering, examining  all  the  caseg  in  England  and  in  this 
country,  and  declaring  that  the  point  may  be  considered  as 
settled  in  favor  of  the  legality  of  the  practice,  "  until  the 
legislature  shall  alter  it,  if  they  should  think  it  proper  or 
Dccessary."  Judgment  was,  however,  given  in  favor  of 
the  defendant,  on  account  of  the  excess  which  was  taken 
beyond  seven  per  cent  by  the  use  of  the  tables  referred  to. 
This  judgment  was  affirmed  by  the  court  for  the  correction 
of  errors.  (8  Cow.,.  398.)  The  reporter  states  that  the 
opinions  proceeded  upon  different  views,  and  that  the  vote 
was  upon  the  question  of  affirmance  or  reversal  generally. 
From  this  circumstance,  it  seems  probable  that  son^e  of  the 
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members  of  the  court  of  errors  were  of  opinion  that  taking 
interest  in  advance  rendered  the  paper  usurious,  but  that  is 
no  evidence  that  such  was  the  opinion  of  a  majority  of  the 
court ;  and  if  there  was  nothing  more  it  could  not  be  said 
that  the  course  of  adjudication  in  the  supreme  court  had 
been  at  all  shaken.  But  in  October,  1829,  the  case  of  The 
Bank  of  Utica  v.  Fhillips  (3  Wend.,  408)  came  before  the 
supreme  court,  presenting  the  case  of  interest  taken  in 
advance  upon  the  discounting  of  a  note,  and  the  defendant's 
counsel  took  the  ground  that  the  rule  had  been  changed  by 
the  court  of  errors  in  affirming  the  judgment  in  T/ie  Batik  of 
Utica  V.  Wager.  He  was  interrupted  by  the  court,  who 
said  :  "  We  do  not  understand  such  to  have  been  the  decision 
of  the  court.  There  is  nothing  in  the  report  of  the  case 
showing  the  opinion  of  the  court  upon  this  point.  .  We 
held,  when  the  case  was  before  us,  in  conformity  with  the 
decision  in  the  case  of  The  Manhattan  Co.  v.  Osgood^  that 
the  taking  interest  in  advance  by  a  banking  institution  on 
discounting  a  note  is  not  usury,  and  the  judgment  given  by 
this  court  is  affirmed.  What  may  have  been  said  by  one  or 
two  members  of  the  court  of  errors,  in  delivering  their 
opinion,  is  not  necessarily  the  judgment  of  the  court. 
When  a  point,  solemnly  and  deliberately  adjudged  by  this 
court,  is  said  to  be  overruled,  it  must  be  clearly  and  une- 
quivocally shown,  or  we  will  consider  it  our  duty  to  adhere 
to  what  we  conceive  to  be  the  settled  law  of  the  land." 
Judgment  was  given  for  the  plaintiff.  The  question  was 
again  raised,  and  I  believe  for  the  last  time,  in  1830,  in  The 
Utica  Insurance  Companxj  v.  Bloodgood  (4  TVend,f  652),  where 
a  distinction  was  attempted  as  to  a  creditor  not  having 
banking  powers,  but  it  was  overruled  upon  the  authorities 
of  the  two  cases  last  referred  to  from  the  2d  Cowen. 

I  have  been  thus  particular  in  collating  the  authorities, 
for  the  reason  that  the  position  which  they  establish  is  at 
variance  with  the  natural  reading  of  the  statute,  and  because 
the  practice  referred  to  seems  to  stand  altogether  upon  the 
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ground  of  judicial  decision.  It  does  not,  however,  in  my 
opinion,  stand  less  firmly  than  it  would  do  if  it  had  the  sanc- 
tion of  legislative  authority.  I  disclaim,  altogether,  any  right 
ID  this  court  to  overturn  a  principle  which  has  been  estab- 
lished and  uniformly  acted  upon  for  nearly  forty  years,  and 
during  that  time  has  frequently  been  reaffirmed  by  out 
principal  court  of  original  jurisdiction,  though  it  should 
happen  not  to  have  been  adjudged  by  the  court  of  ultimate 
appeal.  I  am  persuaded  that  a  contrary  practice  would 
produce  the  utmost  uncertainty  and  confusion.  As  was 
remarked  by  Chief  Justice  Savage,  the  legislature,  should 
it  see  cause,  could  change  the  rule  as  to  future  cases;  and 
it  is  worthy  of  attention  that,  at  the  time  of  the  general 
revision  of  the  statutes  in  1830,  the  rule  was  well  established, 
and  had  then,  very  recently,  been  acted  on  in  the  cases  re- 
ported in  Cowen's  Reports.  It  is  not  unreasonable  to 
suppose  that  it  would  have  been  changed  on  that  occasion 
liad  it  been  thought  expedient  to  do  so. 

(2.)  The  error  in  calculation,  by  which  an  excess  of  less 
than  two  dollars  was  included  in  one  of  the  notes,  does  not 
make  the  contract  usurious.  To  constitute  usury,  there 
must  be  an  illegal  agreement,  and  this  cannot  be  predicated 
of  a  case  in  which  the  excess  was  the  result  of  accident  or 
inadvertence,  without  any  knowledge  that  more  than  seven 
per  cent  was  secured  by  the  contract.  This  has  been  re- 
peatedly decided.  {See  the  English  cases  referred  to  in 
Comyn  an  Usury ^  p.  16  and  seq, ;  Tlie  N,  Y.  Fireman's  Ins. 
Co.  V.  Sturgesy  supra.) 

(3.)  The  exacting  of  a  premium  of  exchange  on  the 
drafts,  with  which  the  proceeds  of  the  discounted  paper 
were  paid,  presents  a  question  of  more  difficulty,  I  think, 
than  either  of  the  other  points.  Some  of  the  protested 
paper,  which  formed  the  consideration  of  note  sued  on,  was 
payable  in  terms  in  the  city  of  New- York ;  and  the  evidence 
tended  to  show  that  portions  of  the  proceeds  of  such  paper 
were  paid  in  drafts  on  New- York,  upon  which  a  premium 
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of  exchange  was  charged  and  allowed-  Now,  if  the  oon- 
ti-act  of  the  maker  or  acceptor  of  this  paper  had  beec 
perfonned  accordingto  its  terms,  the  bank  would,  at  mate 
rity,  have  received  payment  at  the  same  place  at  which  its 
drafts  were  payable, 'and  consequently  of  the  same  value; 
and,  having  received'  the  interest  for  the  whole  period  of 
credit,  it  would,  in  this  way,  secure  the  amount  of  the 
premium  of  exchange  in  addition  to^  the  legal  interest. 
Independently  of  the  fkrf;  that  the  bank  was  to  be  ulti- 
mately reimbursed  in  the  same  species  of  funds  which  it 
had  advanced;  there  is  no  objection  upon  principle  to  its 
receiving  the  diffi^rence  of  exchange  upon  the  drafts  which 
it  gitve  the  borrower  instead  of  its  own  circulating  notes. 
It  had  a  legal  right  to  loan  its  own  notes ;  but  if  the  bor- 
rower elected  to  take  funds  more  valuable  because  they 
were  on  deposit  at  a  different  place,  it  was  quite  right  that 
he  should  pay  this  difierence  in  value.  The  case  of  The 
Cayuga  County  Bank  v.  Hunt  (2  Hilly  635)  is  precisely 
in  point  to  sustain  the  legality  of  such  a  transaction. 
Indeed,  the  merits  of  that  case  presented  tiie  same  question, 
in  all  respects,  as  theone  now  under  consideration.  The  action 
was  against  the  endorser  of  an  accepted  bill  of  exchange,  upon 
a  protest  for  non-payment.  The  acceptors,  a-  the  time  of 
acceptance,  and  also  when  the  bill  matured,  resided  and 
had  their  place  of  business  in  New- York,  and  upon  settled 
principles  the  bill  was  payable  liiere.  {Chitty  on  B'dU^  172, 
Springfield  ed.^  1839 ;  Woodivorth  v.  Tfie  Bank  of  America^ 
39  John.y  392,  408i)  The  case,  therefore,  presented  the 
same  feature  which  occasions  the  doubt  entertained  in  this 
case';  and  yet,  the  bill  was  held  not  to  be  usurious^  It  is 
true,  the  court  overlooked  the  principle  which  holds  that 
the  place  of  payment  was  that  of  the  residence  of  the 
acceptors,  and  considered  the  bill  payable  in  Auburn  where 
the  bank  was-  situated.  They,  however,  correctly  say  that 
the  question  of  usury  does  not  depend,  in  cases  of  this 
kind,  upon  accidental   circumstances.    At   the  time  the 
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paper  in  question  was  discounted  by  the  Delaware  Bank, 
the  difierenee  of  exchange  was  against  Delaware  county. 
How  it  would  be  when  the  discounted  paper  should  ma- 
ture, the  parties  could  not  certainly  know,  though,  from 
our  knowledge  of  the  course  of  trade^  we  may  suppose 
that  but  little  doubt  could  be  entertained  upon  that  point. 
Still,  no  one  could  legally  know  that  the  funds  in  New- 
York  would  then  be  worth  more  than  at  Delhi.  ■  Again, 
suppose  the  discounted  paper  had  been  payable  at  Delhi  2 
in  that  case  the  law  would  be  plain,  that  the  payment  of  the 
proceeds  in  drafts  charging  the  premium  would  not  be  usury. 
But  the  creditor  would'  not  have  been  obliged  to  receive 
country  money  when  the  paper  became  payable.  He 
might  have  insisted  upon  the  debt  being  paid  in  specie ;  or, 
in  defkult  of  that,  in  funds  current  in  New-York,  though 
the  practice,  no  doubt,  is  to  take  such  money  as  is  current 
in  the  locality.  These  considerations  have  led  me  to  the 
conclusion  that  the  transaction  was  not  usurious  on  ac- 
count of  the  payment  of  this  premium  of  exchange.  We 
do  not  intend  to  say  what  the  law  would  be  in  a  case 
where  the  lender  should  make  it  a  condition  of  the  loan 
that  the  borrower  should  make  his  paper  payable  in  New- 
York,  and  should,  upon  the  discouut  of  such  paper,  insist 
upon  paying  the  proceeds  in  drafts,  chai^ng  a  premium  of 
exchange.  There  is  no  evidence  that  such  a  condition  was 
insisted  upon  in  respect  to  this  paper.  Being  satisfied  that 
the  case  is  entirely  clear  upon  the  other  points,  and  that 
the  circumstances  mentioned  do  not  establish  usury,  I 
am  in  favor  of  affirming  the  judgment  of  the  supreme  court. 

Grippe  N,  J.  I  am  unable  to  discover  any  legal  ground 
for  holding  that  the  bank  could  not  transfer  the  note  to  the 
plaintiff.  It  was  due  and  unpaid ;  it  was  the  property  of 
the  bank  ;  if  a  third  person  desired  the  note  transferred  to 
him,  either  for  the  purpose  of  collecting  the  money  on  it 
or  for  any  other  legal  object,  the  bank,  on  receiving  vhe 
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money  or  other  payment  therefor,  might  transfer  the  same 
to  such  person.  I  am  not  aware  of  any  statute  or  adjudged 
case  prohibiting  such  transfer  by  the  bank.  {Sec  6  Hotcard 
U.  S.  jR.,  301.) 

The  next  point  made  by  the  defendants'  counsel  is,  that 
the  note  was  usurious  and  therefore  void.  The  case  shows 
that  the  note  in  suit  was  given  on  the  settlement  and  conso- 
lidation of  several  other  notes,  held  by  the  bank  against  the 
defendants,  then  due  and  under  protest.  These  several  notes 
had.  been  discoiRited  at  the  Delaware  Bank  for  the  benefit  of 
Stewart  &  Frazier,  who  were  doing  business  in  the  city  of 
New- York.  Most  of  the  notes,  not  all,  were  made  payable 
at  the  American  Exchange  Bank  in  the  city  of  New- York. 
The  Delaware  Bank  gave  drafts  on  its  correspondent  in 
the  city  for  a  portion  of  the  avails  of  the  notes  at  the  time 
of  making  the  discounts,  and  charged  one-half  of  one  per 
cent  on  Such  drafts,  for  the  difierence  of  exchange  in  favor  of 
the  city.  The  defendants  allege  in  their  answer  that  it  was 
made  a  condition  by  the  Delaware  Bank  to  the  discounting  of 
the  notes  for  Stewart,  that  they  were  to  be  made  payable 
at  a  city  bank,  and  that  Stewart  should  receive  the  avails, 
in  drafts  of.  the  Delaware  Bank  on  some  bank  in  the  city, 
at  one-half  of  one  per  cent  premium  thereon.  The  testi- 
mony of  II.  D.  Gould,  with  whom  it  is  alleged  such 
arrangement  was  made,  and  who,  at  the  time,  was  the 
financial  officer  of  the  Delaware  Bank  and  discounted  the 
several  notes,  made  the  settlement,  and  took  the  note  on 
which  the  action  is  brought,  disproves  any  such  arrangement. 
He  was  examined  as  a  witness,  and  expressly  testified  that 
no  condition  was  imposed  on  the  part  of  the  bank ;  on  the 
contrary,  he  says  that  the  drafts  on  New- York  were  made 
at  the  request  of  Stewart,  and  for  his  accommodation ;  that 
the  premium  charged  was  less,  by  one-fourth  of  one  per 
cent,  than  the  usual  rate  of  premium  charged  by  the 
Delaware  Bank  during  the  year  1848.  The  testimony  of 
Gould  is  uncontradicted  in  any  material  part  by  the  evi 
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dence  given  by  Stewart,  one  of  the  defendants.  It  wag 
attempted  to  be  showi^by  him  that  the  allegation  in  the 
answer,  relating  to  the  condition  on  which  the  Delaware 
Bank  made  the  several  discounts  for  him,  were  true.  His 
testimony,  however,  falls  short  of  making  out  the  truth  of 
the  allegation ;  and  when  all  taken  together,  it  does  not 
materially  vary  the  facts  from  the  relation  of  them  as 
given  by  Mr.  Gould.  The  weight  of  testimony,  if  it  could 
have  any  bearing  upon  the  case  heie,  is  very  strongly  in 
favor  of  showing  that  the  drafts  given  ^by  the  Delaware 
Bank  on  the  city,  were  thus  given  at  the  request  and  for 
the  accommodation  of  Stewart.  The  drafts  would  com- 
mand city, funds  at  par.  The  difference  of  exchange  in 
favor  of  the  city,  over  the  Delaware  Bank  funds,  was 
at  least  one-half  of  one  per  cent,  so  that  nothing  was  lost 
by  Stewart  in  taking  drafts  instead  of  Delaware  Bank 
bills. 

Another  ground  relied  upon  and  urged  by  the  defendants* 
counsel  to  establish  the  defence  of  usury  is,  that  interest  at 
seven  per  cent  was  computed  and  charged  by  the  bank  on 
the  amount  of  each  of  the  notes,  instead  of  charging 
interest  on  the  sum  actually  loaned.  The  case  shows  that 
the  interest  was  computed  on  each  note  from  its  date,  or 
firom  the  time  it  was  presented,  to  the  time  it  fell  due, 
including  three  days'  grace,  and  deducted  from  the  amount 
of  the  note,  or  paid  in  money  by  the  person  obtaining  the 
discount. 

It  has  long  been  decided  in  this  state  that  it  was  not 
usurious  or  unlawful  to  take  the  interest  out  in  advance, 
without  regard  to  the  rules  of  rebate  or  discount.  This 
rule  has  been  long  established,  and  the  banks  have  acted  upon 
it  as  the  settled  law.  I  have  seen  no  good  reason  for  estab- 
lishing a,  new  theory  or  rule  upon  this  subject.  The 
following  authorities  show  how  the  question  has  been 
decided  in  this  state.  {Manhattan  Bank  v.  Osgood^  15 
Jokn.^  168  ;  Bank  of  Utica  v.  Wager ^  2  Cowen^  712 ;  New- 
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York  Fire  Instirance  Co.  v.  Ely,  2  Coweuj  678 ;  the  same  v. 
Sturges^  2  Cowerij  664 ;  Utica  Insurance  Co.  v.  Bloodgoodj  4 

Wendell,  652 ;  3  Wendell j  408.)  A  mistake  in  the  compu- 
tation of  interest  will  not  make  the  loan  usurious.  The 
mistake^  in  this  case,  is  shown  by  the  testimony  of  Mr. 
Gould  to  have  arisen  from  inadvertence,  and  npt  from 
design.  In  order  to  establish  usury,  a  corrupt  agreement 
must  be  shown  to  exist.  No  such  agreement  was  made  out 
by  the  testimony  in  this  case. 
My  conclusion  is  that  the  judgment  should  be  affirmed. 
All  the  judges,  except  Dean,  J.,  who  thought  that  the 
case  should  have  been  submitted  to  the  jury,  concurred. 

Judgment  a^Srmed. 


Holbrook  and  wife  against  Tns  Utica  and  ScnEinscTADV 

Bailroad  Company* 

Where  a  passenger  on  a  railroad  is  injured,  the  burthen  of  proving  that  the 
injury  was  caused  by  the  negligence  of  the  railroad  company  or  its  serA'^ants 
rests  upon  the  party  seeking  to  recover  damages  therefor. 

The  mere  fact  that  a  person  is  injured  while  riding  in  a  railroad  car  does  noi 
impose  upon  the  company  the  burthen  of  disproving  negligence. 

But  the  presumption  of  a  want  of  proper  care  on  the  part  of  the  company 
may  arise  from  circumstances  attending  the  injur}*,  and  in  such  cases  tlie 
ontLs  is  upon  the  company  to  show  that  the  u\jury  is  not  attributable  to  any 
fault  on  ita  part. 

TJie  refusal  of  a  judge  to  charge  the  jury  as  particularly  requested  is  not  eiTor, 
wliere  he  had  previously  charged  them  in  substance  as  requested. 

Action  to  recover  damages  for  an  injury  sustained  by 
Mrs.  Holbrook  while  a  passenger  in  the  cars  of  the  de- 
fendant. The  complaint  alleged  that  in  May,  1849,  Mrs. 
Holbrook  was  a  passenger  on  the  defendant's  cars  between 
Utica  and  Schenectady,  and  when  within  tihree  or  four  milea 
of  Little  Falls,  as  the  train  was  going  east,  the  car  in  which 
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she  was  ridiog,  by  the  carelessness  of  the  defendant,  came 
partly  in  contact  with  another  car  of  the  defendant,  which 
was  standing  on  the  railroad  track  of  the  defendant,  north 
of  that  upon  which  she  was  riding,  and  a  board  or  stick  or 
other  hard  substance,  by  and  through  the  carelessness  and 
negligence  of  the  defendant,  was  projecting  from  and  in  some 
manner  connected  with  the  car  so  standing  on  the  north 
track ;  and  as  the  car  in  which  Mrs.  Holbrook  was  riding 
was  passing  the  car  standing  on  the  north  track,  the  board, 
stick  or  other  hard  substance  came  violently  in  contact  with 
her  elbow  and  severely  fractured  it.  The  answer  put  in 
issue  all  the  material  allegations  of  the  complaint.  The 
cause  was  tried  in  March,  1852,  at  the  Albany  county  circuit, 
before  Justice  Wright. 

The  plaintiffs  proved  that  while  Mrs.  Holbrook  was  a 
passenger  riding  in  the  defendant's  car  in  a  train  passing 
easterly,  at  a  point  a  few  miles  west  of  Little  Falls,  and 
was  sitting  on  the  northerly  side  of  the  car  with  her  elbow 
resting  on  the  sill  of  the  window,  which  was  raised,  some- 
thing struck  with  violence  against  the  side  of  the  car  in 
which  she  was  riding,  striking  and  seriously  injuring  her 
elbow.  It  was  proved  that  this  collision  occurred  directly 
opposite  where  some  cars  were  standing  on  the  north  track 
of  the  road,  a  few  feet  from  the  track  on  which  the  train 
was  passing  east.  These  stationary  cars  were  then  used  to 
board  and  lodge  workmen  employed  by  the  defendant  in 
repairing  the  north  track  of  the  road ;  a  family  occupied 
one,  another  was  used  as  a  store  room,  and  a  third  for  cook- 
ing the  meals  of  the  workmen ;  the  door  of  one  of  the  cars 
opened  outside  towards  the  track  upon  which  the  train  was 
passing.  There  were  found,  immediately  after  the  accident, 
a  hori2ontal  mark  and  several  indentations  upon  the  north 
side  of  the  car  in  which  Mrs.  Holbrook  was  riding,  as  though 
some  hard  substance  had  struck  against  it ;  one  of  these 
indentations  was  upon  the  side  of  the  car  at  the  window 
where  she  was  sitting,  and  the  mark  extended  across  tho 
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lower  casing  of  the  window  to  near  the  inside  of  it.  It 
was  further  proved  that  whatever  it  was  which  came 
in  contact  with  the  car,  struck  and  brushed  against  other 
passengers  sitting  at  two  other  windows  in  the  north  side 
of  the  same  car  in  which  Mrs.  Holbrook  was  riding.  There 
was  no  other  evidence  as  to  what  caused  the  injury  to  Mrs. 
Holbrook  or  what  it  was  that  came  in  contact  with  the  car, 
when  the  plaintiff  rested. 

Thereupon  the  counsel  for  the  defendant  moved  the  court 
to  nonsuit  the  plaintiffs  on  the  grounds :  1.  That  to  sustain 
the  action  the  plaintiffs  were  bound  to  prove  that  the  injury 
happened  by  the  fault  or  negligence  of  the  defendant  or  its 
agents ;  2.  That  the  evidence  given  did  not  show  that  the 
negligence  or  fault  of  the  defendant  or  its  agents  had  in  any 
way  caused  or  contributed  to  the  injury  complained  of,  and 
that  the  defendant  was  in  no  way  connected  with  the  injury 
to  Mrs.  Holbrook.  The  justice  refused  to  nonsuit  the 
plaintiffs  and  the  counsel  for  the  defendant  excepted. 

The  engineer  in  charge  of  the  train  in  which  Mrs.  Hol- 
brook was  riding  was  sworn  as  a  witness  on  behalf  of  the 
defendant,  and  testified  that  he  saw  nothmg  projecting 
from  the  boarding  cars  when  he  passed  them,  nor  was  there 
anything  which  he  saw  upon  the  road  which  did  or  could 
come  in  contact  with  the  train ;  that  the  boarding  cars  had 
been  standing  there  several  weeks.  Other  witnesses  were 
examined,  whose  evidence  showed  that  the  door  ot  one  of  the 
stationary  cars  opened  out  towards  the  south  track  and 
was  not  kept  fastened,  but  tended  to  prove  that  it  wa«  shut 
when  the  passenger  train  passed.  There  was  also  evidence 
given  on  the  part  of  the  defendant  tending  to  show  that 
Mrs.  Holbrook's  elbow,  at  the  time  of  the  injury,  was  not 
resting  on  the  sill  of  the  car  window  but  that  it  then  pro- 
jected outside  of  the  car. 

At  the  close  of  the  evidence  the  counsel  for  the  defendant 
renewed  his  motion  that  the  plaintiffii  be  nonsuited  on  the 
same  grounds  above  stated ;  the  motion  was  denied  and  he 
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excepted.  He  also  requested  the  justice  to  rule  and  decide 
that  there  was  not  sufficient  evidence,  tending  to  prove  that 
the  injury  complained  of  was  occasioned  by  any  negligence 
or  omission  on  the  part  of  the  defendant,  to  be  submitted  to 
the  jury,  and  that  for  this  reason  the  plaintiffs  were  not 
entitled  to  recover ;  the  justice  declined  to  so  rule  and 
decide  and  the  defendant's  counsel  excepted.  The  justice 
charged  the  jury  that  to  entitle  fhe  plaintiffs  to  recover  they 
must  be  satisfied  by  the  evidence  that  Mrs.  Holbrook  was 
injured  through  the  negligence  of  the  defendant  or  its  ser- 
vants ;  that  if  negligence  or  want  of  ordinary  care  on  the 
part  of  Mrs.  Holbrook  contributed  in  any  degree  to  the 
result,  tlie  plaintiffs  could  not  recover  ;  that  to  entitle  them 
to  recover,  the  jury  must  be  satisfied  from  the  evidence,  not 
by  speculation,  that  the  negligence  of  the  defendant  or  its 
servants  alone  caused  the  injury;  that  the  defendant  only 
contracted  to  carry  her  safely  when  she  kept  within  the  car : 
and  that  it  waa  a  question  for  the  jury  to  decide,  upon  the 
evidence,  whether  or  not  her  elbow  was  outside  of  the  car 
when  it  was  injured,  and  if  it  was,  then  it  was  a  fact  from 
which  they  might  infer  negligence  or  want  of  ordinary  care 
on  her  part. 

The  counsel  for  the  defendant  requested  the  justice  to 
charge  the  jury  as  matter  of  law  that  if  they  found  that 
Mrs.  Holbrook's  arm  or  elbow  was  outside  of  the  window 
of  the  car  when  the  injury  was  received,  it  was  an  act  of 
•  negligence  on  her  part  and  the  plaintiffs  could  not  recover ; 
the  justice  refused  to  so  charge  and  defendant's  counsel 
excepted.  There  was  a  verdict  and  judgment  in  favor  of 
the  plaintiffs  for  8800  damages.  This  judgment  was  affirmed 
by  the  supreme  court  sitting  in  the  3d  district.  The  defen- 
dant appealed  to  this  court. 

John  H.  Reynoldsj  for  the  appellant. 

L  It  was  not  shown  how  the  injury  was  occasioned, 
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further  than  that  it  was  caused  by  something  proceeding 
from  the  outside  of  the  car,  with  which  the  defendant  was 
not  proved  to  have  been  in  any  way  connected.  Nor  was 
it  shown  what  thing  it  was  that  produced  the  injury. 

II.  Negligence  cannot  be  in/erred^  except  from  wrongful 
or  unauthorized  or  negligent  acts ;  and  none  such  in  this 
case  were  proved.  (1  Cow.  i/^  HUl^  Notes^  30G ;  Best  on  JEr., 
189  (6C  E;ig.  Ch.)}  1  Hill,  273;  7  HiU,  544.)  There  was 
not  evidence  on  the  question  of  the  negligence  of  the 
defendant  sufficient  to  be  submitted  to  the  jury.  The  jury 
were  not  authorized  to  find  a  verdict  for  the  plaintifis  on 
that  evidence,  and  a  nonsuit  should  have  been  granted. 
{Having  y.  The  N.  Y.  and  Erie  R.  R.  Co.,  13  JBari.,  9; 
Spencer  v.  T/ie  N.  Y.  and  Erie  R.  R.  Co.,  5  Barb.,  337.) 

III.  The  onus  of  proof  on  the  question  of  negligence 
was  upon  the  plaintiffs.  The  defendant  had  nothing 
to  prove  or  answer  for,  nntil  by  some  evidence,  and  not 
mere  speculation,  it  was  shown  to  have  been  in  fault,  and 
that  the  fault  proved  had  contributed  to  the  injury.  1.  The 
rule  casting  the  onus  probandi  on  the  carrier  in  case  of  acci- 
dents happening  by  a  defect  of  track,  or  by  breaking  off, 
or  some  imperfection  of  a  vehicle,  cannot  be  applied  to  this 
case,  so  that  from  the  fact  of  the  injury  alone,  upon  the 
road  of  the  defendant,  negligence  will  be  presumed.  2. 
That  rule  is  applicable  only  to  cases  where  the  accident  and 
injury  are  shown  to  be  directly  connected  with  something 
exclusively  within  the  control  of  the  defendant ;  such  as  the 
breaking  of  a  ear,  defect  in  the  road,  or  something  of  that 
description.  That  rule  does  not  properly  ap^ly  to  a  case  like 
this,  where  the  injury  to  the  plaintiff  is  shown' to  have  been 
occasioned  from  something  outside  of  the  car,  not  shown  to 
have  been  connected  with  the  road,  and  with  which  the 
defendant  has  no  concern.  3.  The  reason  assigned  for 
casting  the  onus  on  the  carrier,  in  the  eases  referred  to,  has 
no  application  to  such  a  case  as  this,  because  the  plaintiff's 
means  of  knowledge  as  to  what  caused  the  injury  is  as  great 
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B»  that  of  the  defendant — neither  being  able  to  show  how 
it  happened. 

IV.  The  refusal  of  the  judge  to  instruct  the  jury,  as  a 
matter  of  law,  that  if  tboy  found  that  if  the  plaintiiTs 
elbow  or  arm  was  outside  of  the  window  of  the  car  when 
the  injury  was  received,  it  was  an  act  of  negligence,  and  she 
could  not  recover,  was  m«nifestly  erroneous. 

There  was  evidence  which  would  have  authorized  the 
jury  to  find  that  fact ;  and  if  found,  the  law  pronounced  it 
an  act  of  negligence,  which  contributed  to  the  injury. 
{Laing  v.  Colder^  8  JBorr,  479. 

R.  W.  Peckhanit  for  the  respondents 

I.  The  testimony  clearly  proved  that  the  negligence  of 
the  company  caused  the  injury.  The  proof  showed  that  the 
injury  was  caused  by  the  car  coming  in  contact  with  some 
obstruction  from  the  boarding  cars  that  were  standing  on 
the  adjoining  track.  Whether  it  was  some  part' of  the  door 
swinging  open,  not  fastened,  that  came  in  contact  with  the 
passenger  car,  or  some  projecting  board  from  the  boarding 
car,  is  not  material  to  inquire.  There  was  evidence  from 
which  the  jury  were  authorized  to  find  that  the  injury  was 
caused  by  a  door  of  the  boarding  cars  standing  open,  or 
something  else  left  carelessly  projecting  from  them. 

II.  The  defendant  is  responsible  for  negligence  in  the 
management  of  these  boarding  cars.  {Angell  on  Carriers^ 
523,  535,  566,  546.) 

III.  The  respondents  having  proved  that  Mrs.  Holbrook 
was  injured  while  sitting  in  the  ordinary  way  in  the  car, 
from  a  concussion  with  some  external  force,  the  onus  of 
proving  the  particular  cause,  and  that  the  appellant  was 
free  from  negligence,  rested  on  it,  and  not  on  the  respon- 
dents. 1.  That  this  is  the  well  settled  rule  in  regard  to 
stages,  cannot  be  denied.  {Christie  v.  Griggs^  2  Camp^  19 ; 
Stokes  v.  Saltonstallf   13  Petersj   181;    McKinney  v.  Neilf 
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1  McLean,  540 ;  Angell  on  Carr.j  ^569 ;  Uu  566 ;  2  Qrcet^ 
leiifs  Ev.y  §222;  Story  on  Carr.,  §601.)  2.  The  reason  of 
the  rule  applies  with  far  greater  force  to  railroads  than  to 
stages.  {Angell  on  Carriers,  §  538.)  The  former  are  under 
the  exclusive  and  absolute  control  of  the  company ;  their 
machinery  and  their  management  are  far  less  understood  by 
the  public ;  their  power  and  speed  far  greater ;  their  slightest 
mismanagement  far  more  dangerous  and  fatal.  They  s}iould 
be  held,  then,  more  strictly  to  explain  the  cause  of  the 
injury  and  their  freedom  from  negligence.  {Carpue  v.  Ths 
London  and  Brighton  Railroad  Co.,  5  Ai.  ^ Ellis,  N,  S.,  747.) 

'  RuGGLES  J.  In  actions  like  the  present,  the  burthen  of 
proving  that  the  .injury  complained  of  was  caused  by  the 
defendant's  negligence  lies  on  the  plaintiSl  The  same  rule 
applies  as  in  an  action  for  an  injury  to  a  passenger  in  a  stage 
coach.  It.  generally  happens,  however,  in  cases  of  this 
nature,  that  the  same  evidence  which  proves  the  injury  done, 
proves  also  the  defendant's  negligence ;  or  shows  circum- 
stances from  which  strong  presumptions  of  negligence  arise, 
and  which  cast  on  the  defendant  tibe  burthen  of  disproving 
it.  For  example-:  a  passenger's  leg  is  broken  while  on  his 
passage  m  a  railroad  car.  This  mere  fact  is  no  evidence  of 
negligence  on  the  part  of  the  carrier  until  something  further 
be  shown.  If  the  vdtness  who  swears  to  the  injury,  testifies 
also  that  it  was  caused  by  a  crash  in  a  collision  with 
another  train  of  cars  belonging  to  the  same  carriers,  the 
presumption  of  negligence  immediately  arises ;  not  how- 
ever from  the  fact  that  the  leg  was  broken,  but  from  the 
circumstances  attending  the  fact.  On  the  other  hand,  if  the 
witness  who  proves  the  injury  swears  that  at  the  moment 
when  it  happened  he  heard  the  report  of  a  gun  outside  of 
the  car,  and  found  a  bullet  in  the  fractured  limb,  the  pre- 
sumption would  be  against  the  negligence  of  the  carrier. 
It  is  incorrect  therefore  to  say  that  the  negligence  of  the 
carrier  is  to  be  presumed  from  the  mere  fact  that  an  injury 
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hag  been  done  to  the  plaintiff.  The  presumption  arises  fix>m 
Ihe  cause  of  the  injury  or  from  other  circumstances  attending 
it,  and  not  from  the  injury  itself. 

The  defendant  contends,  in  the  present  case,  that  there 
was  no  circumstance  attending  the  injury  to  the  plaintiff 
from  which  any  presumption  of  negligence  on  the  part  of 
the  defendant  can  fairly  be  raised.  But  this  proposition 
cannot  be  maintained.  The  boarding  cars  were  placed  on 
the  adjoining  trac^L  by  the  defendant,  and  were  occupied  by 
workmen  in  its  service.  ,  The  plaintiff's  arm  was  broken  at 
the  moment  when  the  passenger  car  in  which  she  sat  was 
opposite  the  boarding  car.  The  long  horizontal  mark  on 
the  car,  and  other  circumstances,  show  that  the  injury  could 
not  have  been  produced  by  a  stone  thrown  against  the  car 
by  any  person  outside.  The  object  which  was  the  inmie- 
diate  cause  of  the  injury,  must,  from  the  mark  it  left  on  the 
car,  have  been  of  great  strength  and  of  considerable  size. 
It  must  have  been  firmly  fixed  in  its  position.  The  shock 
of  its  first  contact  with  the  car  would  otherwise  have 
thrown  it  off;  instead  of  that,  it  remained  upheld  in  its 
position  until  it  had  passed  three  windows  of  the  passenger 
car,  protruding  to  some  extent  into  each.  There  was 
nothing  except  the  boarding  cars  to  which  the  thing  which 
caused  the  injury  could  be  attached.  These  circumstances 
are  convincing  proof  of  its  connection  with  one  of  the  board- 
ing cars ;  they  cannot  be  accounted  for  on  any  other 
hypothesis.  It  was  the  duty  of  the  defendant  and  its  agents 
to  keep  the  narrow  space  between  the  boarding  cars  and 
the  passenger  train  clear  and  free  from  obstruction ;  this 
was  not  done ;  and  although,  the  immediate  cause  of  the 
injury  cannot  be  ascertained,  this  is  the  misfortune  of  the 
defendant  and  not  of  the  plaintiffs.  The  burthen  of  show- 
ing that  the  injury  was  accidental  and  vrithout  fault  of  the 
defendant  lies,  under  the  circumstances  above  stated,  on  it. 
For  this  purpose  its  local  superintendent  went  to  the 
boarding  cars  to  ascertain  the  cause  of  the  injury.    But  he 
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does  not  state  that  he  made  inquiry  of  the  people  in  or 
about  those  cars ;  or  that  he  examined  the  swinging  door 
of  the  store-house  car  by  which  the  accident  may  have  been 
occasioned,  for  the  purpose  of  ascertaining  whether  it  bore 
marks  of  the  collision.  The  case  therefore  was  left  to  stand 
solely  on  the  presumption  that  the  collision  took  place  with 
some  object  connected  with  the  boarding  cars,  negligently 
and  wrongfully  placed  or  left  by  the  defendant's  servants  in 
a  position  to  cause  the  injury  complained  of.  This  was  a 
strong  and  rational  presumption,  sufficient  to  carry  the  case 
to  the  jury,  and  the  judge,  therefore,  rightly  denied  the 
motion  for  a  nonsuit. 

The  judge  charged  the  jury,  among  other  things,  that  to 
entitle  the  plaintiffs  to  recover,  they  must  be  satisfied  from 
the  evidence  that  Mrs.  Holbrook  had  been  injured  by  the 
negligence  and  want  of  care  of  the  defendant,  its  agents  or 
servants,  and  that  they  must  be  satisfied  from  the  proofs, 
not  from  speculation,  that  the  defendant's  negligence  alone 
caused  the  injury ;  that  if  the  negligence  or  want  of  care 
of  the  plaintiff  contributed  at  all  to  the  result,  she  could 
not  recover ;  that  the  company  only  contracted  to  carry  her 
safely  when  she  kept  within  the  cars  ;  that  it  was  for  the 
jury  to  say  whether  her  elbow  was  out  of  the  cars  at  the 
time  of  the  injury,  and  if  it  was,  it  was  a  circumstance  or 
fact  from  which  they  might  infer  negligence  or  want  of 
ordinary  care  on  her  part. 

The  judge  was  then  requested  by  the  defendant's  counsel 
to  charge,  as  matter  of  law,  that  if  they  found  that  the 
plaintiff's  arm  or  elbow  was  outside  of  the  window  of  the 
car  when  the  injury  was  received,  it  was  an  act  of  negli- 
gence and  she  could  not  recover;  but  the  judge  refused  to 
charge  on  that  subject  other  than  he  had  charged,  to  which 
refusal  the  defendant  excepted. 

In  this  refusal  to  charge  as  requested  I  was  at  first  inclined 
to  think  there  was  error.  But  my  brethren  are  unanimously 
of  opinion  that  the  judge  had  already  charged  the  jury 
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substantially  in  conformity  with  the  request ;  and  that  he 
was  right  therefore  in  declining  to  repeat  what  he  had 
before  stated.  I  yield  to  their  judgment  on  this  point  and 
concur  in  affirming  the  judgment. 

Crippen,  J.,  also  delivered  an  opinion  in  favor  of  affirm- 
ance. 

Judgment  affirmed. 


WiBERT  and  another  against  The  New- York  and  Erie 

Bailroad  Company. 

Common  can-icrs,  whore  there  is  no  express  agreement  to  transport  property 
within  a  limited  time,  are  not  responsible  for  delays  occurring  without  their 
fault. 

Notwithstanding  the  provisions  of  the  statute  {chap.  140  of  the  Laws  of  1850, 
^  30}  requiring  railroad  companies  to  furnish  sufficient  accommodation  for 
the  transportation  of  all  such  property  as  shall  he  offered  for  transportation, 
and  to  transport  and  deliver  the  same,  a  company  is  not  liable  for  damage 
occasioned  by  delay,  where  its  road  was  in  good  order  and  well  equipped, 
and  it  ran  as  many  trains  as  could  be  done  with  safety,  and  the  delay  was 
caused  by  an  unusual  quantity  of  freight  being  delivered  to  it  which  was 
forwarded  without  preference  in  the  order  of  its  receipt. 

Action  to  recover  damages  for  alleged  negligence  of  the 
defendant  in  not  transporting  to  and  delivering  at  the  city 
of  New- York  a  quantity  of  butter  in  a  reasonable  time. 
The  cause  was  twice  tried  before  a  referee;  on  the  first  trial 
tbe  plaintifis  had  judgment  in  their  favor.  This  judgment 
was  reversed  by  the  supreme  court  sitting  in  the  8th  district 
and  a  new  trial  ordered. 

On  the  second  trial  it  was  proved  that,  during'  the  winter 
of  1853,  the  defendant,  being  a  railroad  corporation,  was  a 
common  carrier  of  passengers  and  freight  between  the  cities 
of  Bufialo  and  New- York,  in  connection  with  another  rail- 
road company,  kiown  as  the  Buffalo  and  New-York  City 
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Railroad  Company;  that  the  road  of  the  latter  company 
was  ninety-one  miles  in  length,  extending  from  Bufialo  to 
Hornellsville,  a  point  on  the  defendant's  road  east  of  its 
westerly  termination,  where  it  formed  a  junction  with  the 
road  of  the  defendant,  and  that  the  length  of  the  defen- 
dant's road  from  this  junction  to  the  city  of  New-York  was 
three  hundred  and  thirty  miles ;  that  on  the  17th  of  Janu- 
ary, 1853,  the  plaintiffs  delivered  to  the  Buffalo  and  New- 
York  City  Railroad  Company,  at  Buffalo,  and  that  company 
there  received  from  them,  about  ten  thousand  pounds  of 
butter,  to  be  transported  over  said  railroads  to  the  city  of 
New-York ;  that  on  the  18th  of  January  the  butter  was  for- 
warded from  Buffalo  in  the  freight  cars  of  the  Buffalo  and 
New- York  City  Railroad  Company,  and  in  seven  hours,  which 
was  the  tisual  time  of  transit,  it  was  delivered  to  the  defen- 
dant at  the  junction  with  its  road  at  Hornellsville,  and  thence 
was  transported  in  the  same  freight  cars  by  the  defendant 
on  its  road  to  New- York ;  that  it  arrived  at  the  city  of 
New-York  on  the  31st  of  January,  and  was  delivered  to  the 
plaintiffs  the  next  day.  It  was  further  proved  that  the 
butter  could  have  been  transported  from  Buffalo  to  New- 
York,  on  these  roads,  in  three  days  if  there  was  no  detention ; 
and  that  the  usual  time  occupied,  prior  to  and  at  the  time 
the  butter  was  delivered  by  the  plaintiffs  to  the  company  at 
Buffalo,  in  conveying  freight  from  Buffalo  to  New-York  was 
six  days ;  that  during  the  month  of  January,  1853,  there 
was  an  unusual  quantity  of  merchandise  delivered  to  the 
defendant  to  be  transported  to  New-York ;  that  the  defen- 
dant's road  was  in  good  order  and  well  provided  with  cars 
and  engines,  and  as  many  freight  trains  were  run  thereon 
as  could  be  vnth  safety ;  that  the  quantity  of  merchandise 
received  for  transportation  by  the  defendant  exceeded  the 
capacity  of  its  road  to  transport  tho  same  unmediately,  and 
it  accumulated  in  the  depots  and  on  the  road  of  the  defen- 
dant ;  and  that  this  caused  the  delay  in  the  conveyance  and 
delivery  of  the  plaintifis'  butter,  which  was  forwarded  and 
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delivered  as  soon  as  other  property  received  at  the  same 
time. 

The  plaintifis  proved,  subject  to  objection  by  the  defen- 
dant, that  the  market  value  of  the  butter  was  four  cents 
per  pound  less  in  the  city  of  New- York  on  the  first  day  of 
February,  1853,  when  it  was  delivered  there,  than  it  was 
on  the  25th  of  January,  when  they  claimed  that  it  should 
have  been  delivered. 

Upon  these  facts  the  referee  found  and  decided  that  the 
delay  in  conveying  the  butter  to  New-York  was  excused;  and 
that  the  defendant  was  not  liable  for  any  damages  sustained 
by  the  plaintiffs  by  such  delay  ;  he  further  decided  that  the 
plaintiffs,  if  entitled  to  recover  damages  for  the  delay,  could 
not  recover,  as  such  damages,  the  difference  between  the 
market  price  of  the  butter  on  the  day  when  it  should  have 
been  delivered  and  the  market  price  at  the  time  it  was 
delivered.  The  counsel  for  the  plaintiffs  excepted.  On 
appeal  the  judgment  ordered  by  the  referee  was  affirmed  by 
the  supreme  court  sitting  in  the  8th  district.  The  plaintiffs 
appealed  to  this  court.  The  case  was  submitted  on  printed 
briefs. 

John  C  Strong  J  for  the  appellants. 

John  GansoHj  for  the  respondent, 

Denio,  J.  It  is  not  material  to  determine  whether  it 
is  established  by  the  admissions  in  the  pleadings  or  the 
finding  of  the  referee,  that  the  two  railroad  companies, 
which  together  formed  the  line  of  transportation  between 
Buffalo  and  New-York,  were  partners.  It  is  somewhat 
uncertain  whether  the  plainti£i  should  be  understood  to 
aver  in  the  complaint  that  both  companies  were  common 
carriers  for  the  whole  distance,  or  only  that  they  ran  in 
connection  as  a  continuous  line,  each  being  carriers  upon 
their  respective  roads ;  and  the  same  indefiniteness  of  state- 
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meat  is  found  in  the  report  of  the  referee  and  in  the  bill  oi 
exceptions.  In  both  these  papers  it  is  stated  that  the 
defendant,  the  New- York  and  Erie  Railroad  Company,  was 
a  common  carrier  between  the  cities  of  Buffalo  and  N6w- 
York,  in  connection  with  the  Buffalo  and  New-York  City 
Railroad  Company.  They  might  run  in  connection  and 
together  cover  the  whole  distance,  each  company  being 
carriers  over  its  own  road  only;  or  they  might,  if  the 
law  will  permit  such  arrangements  between  railroad  com- 
panies, be  copartners  as  carriers  over  the  entire  road, 
as  is  sometimes  the  case  in  lines  of  stage  coaches.  {See 
Bostyjick  V.  Champion^  11  Wend.j  571 ;  S.  C.  in  error,  18  id.^ 
175.)  The  question  could  only  be  material  in  reference  to 
the  plaintiffs*  argument,  that  the  carriers  having  received  the 
property  and  commenced  the  transit,  could  not  afterwards 
allege  the  accumulation  of  freight  at  a  point  on  the  route  as 
an  excuse  for  not  delivering  it  at  the  terminus  without  delay. 
If  it  were  essential  to  decide  that  question,  I  should  hold 
that  the  statements  were  insufficient  to  enable  us  to  adjudge 
that  the  two  railroad  companies  were  partners ;  but  I  am  of 
opinion  that  whichever  may  be  the  proper  construction 
of  the  allegation  in  this  respect,  we  cannot  disregard  the 
fact  that  two  separate  railroads  were  employed  in  the 
transportation  of  this  property  from  Buffalo  to  New- York, 
and  that  the  point  where  they  united  at  Homellsville  was 
a  depot  where  delay  might  happen  in  consequence  of  an 
excessive  accumulation  of  freight  at  a  particular  season. 
Whether,  therefore,  the  two  railroads  were  copartners,  or 
only  carriers  over  their  respective  roads,  tke  place  where 
this  freight  was  taken  upon  the  New-York  and  Erie  road, 
was  "the  place  of  starting,"  or  "junction"  of  railroads, 
referred  to  in  the  act  of  the  legislature  to  be  presently 
mentioned.  The'  thirty-sixth  section  of  the  general  railroad 
act,  is  in  the  folio vring  language :  "Every  such  corporation 
shall  start  and  run  their  cars  for  the  transportation  of  pas- 
sengers an  I  property,  at  regular  times  to  be  fixed  by  public 
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notice ;  and  shall  furnish  sufficient  accommodation  for  the 
transportation  of  all  such  passengers  and  property,  as  shall 
within  a  reasonable  time  previous  thereto,  being  [be] 
offered  for  transportation  at  the  place  of  starting  and  the 
junctions  of  other  railroads,  and  at  usual  stopping  places 
established  for  receiving  and  discharging  way  passengers 
and  freight;  and  shall  both  transport  and  discharge  such 
passengers  and  property  at,  from  and  to  such  places  on  the 
due  payment  of  the  freight  or  fare  legally  authorized 
therefor ;  and  shall  be  liable  to  the  party  aggrieved,  in  an 
action  for  damages,  for  any  neglect  or  refusal  in  the 
premises."  {Laws  1850,  p.  231.)  The  act  contemplates 
that  it  may  not  always  be  in  the  power  of  a  raih*oad 
company  to  dispatch  either  passengers  or  freight  immediately 
upon  their  arrival  at  a  station  or  junction,  and  it  therefore 
allows  the  company  a  reasonable  time  after  their  arrival  and 
the  offer  of  property  for  transportation  to  set  it  in  motion 
from  such  starting  point  or  junction.  What  is  a  reasonable 
period,  must  depend  upon  the  actual  circumstances  existing\ 
at  the  time  the  property  is  offered  for  transportation.  In 
the  absence  of  any  cause  for  delay  it  should  be  sent  imme- 
diately forward,  as  the  owners  of  property  destined  to  a 
market  may  always  be  presumed  to  desire  its  arrival  at  the 
earliest  practicable  time.  The  referee  has  found  that  the 
defendants'  road  was  in  good  order  and  well  equipped  with 
cars  and  engines ;  that  during  the  month  of  January,  (the 
property  in  question  having  been  received  on  the  18th  day 
of  that  month,)  a  larger  amount  of  freight  than  usual  had 
been  received  by  the  defendants  to  transport  to  New- York, 
and  that  the  amount  so  received  and  accumulated  exceeded 
the  then  capacity  of  the  defendants  to  remove,  though  they 
ran  as  many  freight  trains  as  could  be  run  with  safety ;  and 
that  such  accumulation  formed  an  excuse  for  the  delay 
which  occurred  in  this  case.  We  are  to  presume  that  these 
facts  were  found  upon  sufficient  evidence.  We  have  then, 
this  state  of  facts.  The  defendants  were  without  fault  is 
Keb.— Vol.  II.  32 
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respect  to  the  state  of  their  roads ;  they  had  provided 
sufficient  cars  and  engines  and  sent  forward  as  many  freight 
trains  as  safety  would  permit,  but  owing  to  an  unusual  de- 
mand for  transportation  at  that  time,  the  plaintiffs'  property 
could  not  be  sent  forward  faster  than  it  was  sent.  If,  under 
such  circumstances,  a  railroad  company  would  be  liable  on 
account  of  a  tardy  delivery,  the  business  would  be  quite  too 
hazardous  to  be  followed  by  prudent  men ;  for,  whether  tho 
carrier  is  answerable  for  losses  occasioned  by  a  falling 
market  or  not,  he  certainly  would  be  for  the  interest  upon 
the  value  of  all  the.  property,  the  delivery  of  which  was 
delayed  by  his  fault.  But  the  law  is  not  so  mireasonable. 
A  carrier  may  lawfully  refuse  to  receive  goods  offered  for 
transportation,  because  his  coach  is  full,  or  because  he  has 
not  the  means  of  transporting  such  goods,  or  a  carrier  by 
water  may  refuse  to  take  them  until  he  is  ready  to  sail. 
{Morse  v.  Sluct  1  Vent.^  190, 238 ;  LansY.  Cottons  1  Ld.  Bay, 
646,  652 ;  Story  on  Bailm.,  ^  508.)  The  statute  which  has 
been  referred  to,  is  designed  to  bring  these  railroad  lines 
within  the  general  principle  of  common  carriers,  with 
such  variations  as  the  nature  of  the  business  requires.  They 
are  required,  for  instance,  to  have  regular  times  for  starting 
their  trains,  of  which  public  notice  is  to  be  given,  and  they 
are  to  take  all  kinds  of  property  which  may  be  offered,  in 
which  particular  they  are  held  to  rules  which  do  not  apply 
to  other  carriers ;  but  then,  as  even  their  means  of  trans- 
portation are  not  wholly  without  limit,  they  are  to  have  a 
reasonable  time  after  the  freight  is  offered,  to  send  it  forward*. 
If,  when  a  particular  parcel  is  offered,  the  next  train  is  filled 
up,  the  goods  must  wait  for  the  succeeding  train,  or  if  on 
account  of  an  unusual  accumulation,  the  means  of  trans* 
portation  for  several  successive  trains,  or  for  several  days 
are  anticipated,  the  property  must  remain  until  its  time  shall 
arrive,  subject  to  the  qualification,  that  the  company 
must  not  be  in  fault  in  providing  sufficient  accommoda« 
iion  for  the  general  trafic  of  their  road  under  ordinary  cir- 
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cumstances.  The  plaintifis'  counsel  maintains  that  these 
principles  are  inapplicable  to  this  case,  because,  as  he  insists, 
there  was  but  a  single  line  from  Buffalo  to  New- York  over 
the  whole  of  which  the  defendants  were  carriers,  and  the 
property  having  been  embarked  at  Buffalo,  there  could  be 
no  excusable  delay  afterwards.  But  the  plaintiffs  knew  that 
their  property  was  started  upon  a  branch  road,  and  that  the 
defendants'  main  line  extended  west  beyond  the  junction  ol 
the  road  running  from  Buffalo,  and  that  an  accumulation  at 
the  junction  might  cause  a  delay  as  probably  as  at  Buffalo/ 
It  is  not  stated  in  the  report  where  the  detention  of  these 
goods  took  place,  but  as  it  is  found  that  the  delay  was  owing 
to  the  accumulation  of  freight,  we  must  assume  that  it  was 
either  at  Homellsville  or  at  some  station  where  freight  was 
received  for  transportation.  We  are  not  to  assume  that  an 
undue  preference  was  given  to  other  freight  over  that  of 
the  plaintiffs,  for  it  is  specially  found  that  this  property 
was  transported  and  delivei'ed  as  soon  as  other  property, 
during  the  period  in  controversy- 

The  law,  upon  well  known  motives  of  policy,  has  deter- 
mined that  a  carrier  shall  be  responsible  for  the  loss  of 
property  entrusted  to  him  for  transportation,  though  no 
actual  negligence  exist,  unless  it  happen  in  consequence 
of  the  act  of  God,  or  the  public  enemy ;  but  when  the 
goods  are  actually  delivered  at  the  place  of  destination,  and 
the  complaint  is  only  of  a  late  delivery,  the  question  is 
simply  one  of  reasonable  diligence,  and  accident  or  misfor* 
tune  will  excuse  him,  unless  he  have  expressly  contracted 
to  deliver  the  goods  within  a  limited  time.  {Parsons  v 
Hardy ^  14  Wend.j  215;  Harmony  v.  Bingham,  ante,  99.)  I 
am  of  opinion  that  the  finding  of  the  referee  establishes 
that  there  was  no  culpable  want  of  diligence  on  the  part 
of  the  defendants  in  this  case  aad  that  they  are  not  liable 
to  the  plaintiffi  for  any  damages. 

Having  come  to  this  conclusion  upon  the  main  issue,  we 
ought  not  to  lay  down  any  rule  upon  the  subject  of  the 
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damages  which  the  plaintiffs  would  have  been  entitled  tc 
recover  if  they  had  established  a  cause  of  action.  If  we 
should  do  so,  it  would  not  furnish  a  precedent  by  which 
those  who  may  succeed  us  in  this  court  or  the  community 
would  be  bound,  should  we  even  consider  ourselves  conclu- 
ded by  it.  It  is  only  upon  points  necessarily  involved  in 
the  determination  of  causes,  that  the  judgments,  even  of  the 
highest  appellate  courts,  furnish  authoritative  adjudications. 
For  these  reasons  we  forbear  to  express  any  opinion  upon 
the  question  whether  carriers  who  undertake  to  transport 
merchantable  commodities  to  market,  are  liable  for  da- 
mages in  consequence  of  a  decline  in  the  market,  where 
a  delivery  has  been  delayed  through  want  of  diligence  in 
the  carrier,  although  that  question  has  been  very  intelligently 
argued  upon  the  printed  briefs,  and  we  are,  moreover, 
furnished  with  an  unusually  elaborate  and  able  opinion 
upon  that  question  delivered  in  the  supreme  court.  The 
judgment  should  be  affirmed. 

Johnson,  Ckippen,  Dean  and  Maevin,  Js.,  concurred  in 
the  foregoing  opinion. 

Hand,  J.  (Dissenting.)  It  will  not  be  denied  that  a 
common  carrier  is  bound  to  receive  and  carry,  for  a  suitable 
hire,  all  the  goods  offered  to  him  for  transportaion.  {Story 
on  Bail.f  ^  508 ;  Jackson  v.  Rogers^  2  Show.,  327 ;  Cranch  y. 
London  and  N.  W.  R.  Co.,  14  C.  B.,  255;  2  Kent  599.) 
This  was  the  rule  at  common  law,  though  he  was 
excused  if  his  carriage  were  full;  and  he  was  obliged 
to  take  only  such  as  he  carried  in  his  known  and  usual 
course  of  business.  (Seuxdl  v.  AUen,  6  Wend*,  335 ;  Johnson 
V.  Midland,  JR.  Co.,  4  Exch.  U.,  367 ;  Story  on  Bailment, 
^  508 ;  Parsons  on  Cont.,  649.)  Nor  was  he  compelled  to 
receive  the  goods  until  he  was  ready  to  set  forth  on  the 
route.  Common  carriers  were  liable  for  all  losses  except 
those  occasioned  by  the  act  of  God  and  public  enemies ;  but 
as  to  the  time  of  delivery  by  them,  it  has  been  said,  they 
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are  only  responsible  for  the  exertion  of  due  diligence. 
{Parsons  v.  Hardy^  14  Wend.y  217 ;  and  see  Hadley  v.  ClarJcCy 
8  T.  R.,  259 ;  Bowman  v.  Teall,  23  Wend.,  306 ;  Stonj  on 
Baitment,  ^  545  a  (4  Ed.)  Hand  v.  Baijels  4  fVhart.,  204.) 
A  carrier  may  also  be  a  wharfinger,  or  warehouseman,  or 
forwarding  merchant;  and  if  the  property  be  received 
by  him  in  the  first  instance,  as  such,  and  not  as  carrier,  his 
liability  is  measured  accordingly,  until  he  assumes  the  duty 
of  carrier.  But  upon  the  delivery  of  the  goods  to  one 
as  carrier,  and  acceptance  thereof  by  him,  his  responsibility 
in  that  character  begins ;  and  one  duty  is  to  transport  the 
property,  at  least  with  all  reasonable  diligence.  And  I 
have  found  no  case  where  a  common  carrier  has  been 
excused  for  detention,  or  a  prolonged  period  of  passage, 
beyond  what  could  otherwise  have  been  a  reasonable  time, 
when  the  delay  was  occasioned  by  the  insufficiency  of  his 
means  of  transportation,  after  he  has  actually  received  the 
goods  for  that  purpose.  And,  certainly,  this  cannot  be  a 
legal  excuse,  when  he  has  not  only  actually  so  received  the 
goods,  but  conveyed  them,  as  in  this  case,  over  a  portion  of 
the  route.  No  one  will  contend  that  a  railroad  company 
would  be  justified  in  leaving  a  passenger  midway  on  his 
journey  because  they  had  not  sufficient  cars;  and  the  same 
principle  applies  to  freight,  though  the  absurdity  of  the 
proposition  is  not  so  striking.  As  we  have  seen,  the  carrier 
at  common  law,  could  refuse  if  his  carriage  were  full ;  and 
if  he  could  not  immediately  transport  it,  he  might  take  a 
delivery  of  the  property  as  depositary  or  bailee  of  a 
different  character,  until  he  could  carry  it.  But  if  he  re- 
ceived it  as  carrier  absolutely,  his  duty,  not  only  to  preserve 
but  to  forward,  immediately  attached.  If  from  any  cause 
additional  time  will  be  required,  he  should  receive  it  con** 
ditionally,  or  make  a  special  contract ;  and  in  the  former 
case,  the  circumstances  must  be  such  as  to  justify  him  in 
imposing  terms.  But  I  know  of  no  principle  by  which  he 
can  receive  and  keep  it  on  hand,  and  delay  the  transportation 
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beyond  the  usual,  ordinary  and  necessary  time,  especially 
without  notice  of  the  expected  delay  and  without  consent 
of  the  bailor,  express  or  implied.  That,  it  seems  to  me, 
would  be  a  violation  of  his  contract  and  his  duty  to  the 
public,  and  must  necessarily  produce  great  loss  and 
inconvenience.  Those  interested  in  the  delivery  of  the 
property  at  the  place  of  its  destination,  have  a  right  to 
make  their  calculations  upon  the  ability  and  willingness  of 
the  carrier  to  transport  the  property  in  the  requisite  time  j 
which,  unless  some  day  is  fixed,  or  there  is  some  other 
agreement,  express  or  implied,  or  peculiar  circumstances 
which  control,  should  be  as  soon  as  it  can  be  done  with 
'  suitable  means,  and  with  all  reasonable  diligence.  And  if 
the  mere  delivery  of  the  goods  to  the  carrier,  and  his 
acceptance,  impose  such  obligations,  a  detention  along  the 
route  after  the  transit  shall  have  commenced,  certainly 
cannot  be  justified  from  any  cause  which  could  have  been 
prevented  by  ordinary  vigilance  and  prudence. 

But  some  of  the  duties  of  railroads,  in  respect  to  trans- 
portation of  persons  and  property,  have  been  made  the 
subject  of  legislative  regulation.  By  the  36th  section  of 
the  act  to  authorize  the  formation  of  railroads,  and  to 
regulate  the  same,  {Laws  of  1850,  ch.  140,  p.  231,)  it  is 
provided,  that  '*  every  such  corporation  shall  start  and  run 
their  cars  for  the  transportation  of  passengers  and  property, 
at  regular  times,  to  be  fixed  by  public  notice;  and  shall 
furnish  sufiicient  accommodations  for  the  transportation  of 
all  such  passengers  and  property,  as  shall,  within  a  reasona- 
ble time  previous  thereto,  be  offered  for  transportation,  at 
the  place  of  starting  and  the  junction  of  other  railroads, 
and  at  usual  stopping  places  established  for  receiving 
and  dischai^ng  way  passengers  and  freights  for  that  train; 
and  shall  take,  transport  and  discharge  such  passengers  and 
property  at  and  from  and  to  such  places,"  on  payment  of 
freight  &c. ;  and  they  are  made  liable  to  the  party  aggrieved 
for  neglect  or  refusal.    Here  is  a  positive  injunction  that 
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every  railroad  shall  furnish  sufficient  accommodations  for 
transporting  all  property  that  shall,  within  a  reasonable 
time  before  they  are  required  to  transport  it,  be  offered  for 
that  purpose.  In  most  respects,  this  section  is  but  declara- 
tory of  the  common  law ;  and  I  do^not  say  that  a  railroad 
is  liable  if  it  does  not  meet  every  emergency,  however 
great  and  sudden,  and  be  ready  to  carry  all  that  may  be 
offered  for  freight  or  passage,  under  all  possible  circum- 
stances. These  corporations  are  of  great  benefit  to  the 
country,  and  their  existence  is  authorized  and  sanctioned  by 
law;  and  there  is  no  reason  why  the  statute  should  not 
receive  a  rational  and  not  a  captious  construction.  But  if 
the  statute  be  not  absolutely  imperative  without  regard  to 
circumstances,  it  does  require  these  corporations  to  adapt 
their  facilities  to  the  general  wants  of  the  community.  And 
there  is  nothing  in  the  act  that  relaxes  the  obligation  of  a 
common  carrier  to  proceed  with  all  diligent  speed  after 
having  started  on  the  passage.  Li  Hadley  v.  Clarke^  (8  T. 
jR.,  259,)  a  vogage  was  interrupted  by  an  embargo ;  and  even 
then,  its  continuation  for  two  years,  did  not  absolve  the 
carrier  from  his  obligation  to  perforQi  as  soon  as  he  reasonably 
could  after  it  was  taken  off.  In  Parsons  v.  Harij  supra^  the 
carrier  proved  that  the  goods  were  transported  with  all 
possible  diligence  until  they  were  stopped  by  tlic  act  of  God; 
and  it  seems  clear,  too,  on  principle,  that  want  of  accom- 
modations or  facilities  cannot  be  a  valid  excuse  for  detention 
beyond  the  usual  time  after  the  property  is  once  on  its 
way. 

These  principles  applied  to  this  case,  do  not  exonerate  tha 
defendants.  The  Buffalo  and  New- York  city  road  and  the  de- 
fendants ran  "in  connection"  from  Buffalo  to  the  city  of  New- 
York.  There  iias  been  some  question  how  far  one  railroad 
corporation  can  be  sued  for  the  negligence  of  another  where 
the  transportation  is  continuous  and  entire  over  their  res- 
pective roads.  ( Weed  v.  Sar.  and  Sch.  R.  Co.,  19  Wend., 
534;  St.  John  v.  Van  Santvoord,  25 ;  id..  660 ;  S.  C,  6  HM. 
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158 ;  Muschamp  v.  Lancaster  Railway j  8  M.  ^  JF.,  421 ; 
Cronch  v.  Lond,  ^  N.  TV.  R.  Co.,  14  C.  B.,  255 ;  Parsons  on 
Cant.,  686,  7,  and  notes ;  Champion  v.  Bostwick,  18  Wend.,  175 ; 
5.  C,  11  ti.,  571 ;  Fromont  v.  Caupland,  2  Bing.,  170 ;  ilii^ 
5^;/^  V.  AvDstwicky  1  £^m.  i2.,  52.)  In  some  of  the  cases  above 
cited,  the  corporation  to  whom  the  property  was  first  deli- 
vered, was  held  liable  for  the  default  of  otiicr  corporations 
over  whose  lines  the  property  was  or  should  have  been  car- 
ried ;  and  where  a  carrier  is  in  the  habit  of  receiving  and 
forwarding  goods  directed  to  any  particular  place,  an 
agreement  on  his  part  to  take  them  there,  has  been  pre- 
sumed :  but  where  their  operations  are  entirely  disconnected 
there  is  no  partnership.  (6  Hxll,  158.)  But  in  many  cases 
in  which  different  railroad  corporations  cannot  be  considered 
by  the  public  strictly  as  partners,  they  may,  and  often  do, 
act  as  agents  of  each  other.  And  in  this  case,  the  Buffalo 
and  New- York  City  Railroad,  if  the  defendants  can  not 
be  held  liable  for  the  negligence  of  the  former,  may 
be  considered  the  agents  of  the  defendants  to  receive  pro- 
perty to  be  transported  by  them  to  New- York ;  and  the 
defendants,  in  fact,  received  the  j)roperty.  The  referee  finds 
the  two  companies  ran. in  connection;  and  if  the  delivery  to 
one  was  not  a  delivery  to  both  for  all  purposes,  I  am 
inclined  to  think,  such  was  the  mode  of  transacting  busi- 
ness by  both  companies,  that  the  public  might,  within  the 
decisions,  well  consider  the  Buffalo  and  New- York  City 
Company  the  agent  of  the  defendants  so  far  that  the 
latter  would  be  liable  for  any  breach  by  themselves  of  a 
contract  to  transport  property  to  New-York,  made  by  the 
Buffalo  and  New- York  City  Company.  The  butter  in  this 
case,  was  delivered  to  the  latter  company  on  the  17th  of 
January  ;  it  could  have  been  carried  to  New- York  in  three 
days ;  and  the  usual  time  of  transportation  was  six  days ; 
but  it  did  not  arrive  there  until  the  fourteenth,  and  was  not 
delivered  until  the  fifteenth  day.  The  defendants  actually 
received  it  on  the  second  day  after  it  was  delivered  by  the 
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owners,  it  having  been  taken  nearly  one  fourth  of  the  whble 
distance  in  nine  hours.  The  referee  reports  that,  during  the 
winter  season,  three-fourths  of  the  freight  carried  by  the 
defendants  goes  to  New-York ;  that  during  that  month, 
January,  a  larger  amount  than  usual  had  been  received  and 
had  accumulated  on  the  road,  which  was  well  equipped ; 
but  that  the  amouut  of  freight  r^eived  and  accumulated  was 
beyond  the  c^ipacity  of  the  road.  These  facts  are  relied 
upon  as  an  excuse ;  but  can  the  defendants,  after  receiving 
the  property  and  after  it  had  been  carried  nearly  one-fourth 
of  the  distance,  and  without  any  warning  to  the  consignor 
or  consignee,  be  allowed  nearly  five  times  as  long  as  was 
necessary  to  convey  the  property,  and  nearly  triple  the  usual 
time,  and  make  no  compensation,  and  merely  because  they 
had  not  sufficient  means  of  conveyance  ?  Is  this  not  a  viola- 
tion of  an  implied  contract  ?  It  does  not  appear  that  the 
accumulation  of  business  was  sudden  or  unexpected.  The 
road  was  well  equijiped,  but  it  was  not  shown  that  its 
capacity  could  not,  with  reasonable  exertion,  and  ought  not 
to  have  been  made  sufficient.  But  even  if  it  could  not,  it  is 
not  pretended  that  the  plaintiffs  had  the  slightest  notice  that 
delays  might  occur ;  on  the  contrary,  their  agent  was  in- 
formed by  the  person  who  appeared  to  have  charge  of  the 
freight  train  and  assisted  to  load  the  butter,  tha^  it  would  be 
delivered  in  New- York  in  about  five  days.  If  the  referee 
believed  this  evidence,  within  the  principle  of  some  of  the 
cases,  he  might  have  found  there  was  a  special  contract. 
[Pickford  v.  Crrand  Junction  JR.  Co.,  12  M.  3f  FT.,  766 ;  Scoi- 
hom  V.  S.  Staffordshire  R.  Co.j  8  Exch.  jR.,  341.)  But  I  think 
it  is  sufficient  that  the  defendants  received  the  property 
without  notice  to  the  owner  that  there  was  any  ground  for 
apprehension  that  a  longer  period  than  was  usual  would  be 
required  for  transportation.  That  information,  at  least, 
they  were  bound  to  impart,  that  the  consignor  or  consignee, 
as  the  case  may  be,  might  govern  himself  accordingly , 
and  they  were  not  justified  in  accepting  the  property!  even 
Ker.— Vol.  II.  33 
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in'  silence,  much  less  on  a  misrepresentation^  when  they 
knew  that  the  plaintiffs  must  be  disappointed.  The  judg- 
ment should  be  reversed  and  a  new  trial  ordered. 

I  examined  the  question  of  damages,  but  the  view  taken 
by  the  majority  of  my  brethren  disposes  of  this  cause  with- 
out reference  to  that  point. 

Gardiner,  Ch.  J.,  wafi*  also  in  favor  of  reversing  the 
judgment.    Ruggles,  J.,  took  no  part  in  the  decision. 

Judgment  affirmed. 


Western  against  The  Genesee  Mutual  Insurance  Co 

A  mutual  insurance  company,  incorporated  by  the  laws  of  and  located  within 
this  state,  and  which,  by  its  charter,  is  authorUed  to  insure  the  property  of 
all  persons  who  become  members  of  the  company,  may  mako  within  this 
state  contracts  with  residents  of  Canada,  insuring  them  against  loss  to 
personal  property  owned  by  them  and  situate  there. 

So  held  as  to  a  company,  the  charter  of  which  is  similar  to  that  of  the 
Jefferson  County  Mutual  Insurance  Company.    (^See  Laws  of  1836,  p.  42.) 

Where  the  application  for  insurance  is  signed  in  Canada  by  persons  residing 
there,  and  transmitted  to  a  company  at  its  place  of  business  in  this  state, 
and  it  contains  a  provision  that,  if  approved  by  the  company,  the  policy 
shall  bear  the  same  date  as  the  application  and  take  effect  from  that  time, 
and  the  application  is  approved,  and  the  policy  signed  by  the  company  at 
its  place  of  business,  and  sent  to  the  mutual  agent  of  the  parties  in  Canada, 
to  be  delivered  to  the  applicants,  and  it  is  there  delivered  to  them,  the 
contract  of  insurance  is  made  and  to  be  performed  in  this  state ;  and  its 
validity  depends  upon  its  laws.    Per  Johnson,  J. 

This  court  cannot  review  the  decision  of  the  Supreme  Coi;rt  on  a  question  of 
(kct 

The  action  was  brought  in  the  supreme  court  to  recover 
upon  a  policy  of  insurance,  dated  the  11th  day  of  October, 
1849,  at  Le  Roy,  in  the  State  of  New- York,  whereby  the 
defendant  agreed  with  Eussell  &  Granger,  described  in  the 
policy  as  of  Bellville,  Canada  West,  to  insiiie  them  against 
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loss  and  damage  by  fire  to  personal  property  described,  to 
the  amount  of  $1500,  during  two  years  from  the  date  of 
tlie  policy.  The  action  was  tried  before  a  referee.  It  was 
proved  on  the  trial  that  the  defendant  was  a  mutual 
insurance  company,  incorporated  by  the  Legislature  of 
New- York  by  chapter  241  of  the  laws  of  1836,  and  that 
its  office  and  place  of  business  were  at  Le  Roy,  Genesee 
county ;  that  on  the  11th  of  October,  1849,  Russell  & 
Granger,  the  insured,  were  and  thenceforth  continued  to 
be  residents  of  Bellville,  Canada  West,  and  that  on  the  day 
last  named  they  executed  and  delivered  at  that  place  to  one 
Patterson  residing  there,  who  was  an  agent  for  the  defendant, 
an  application  for  insurance  on  the  property  described  in 
the  policy,  which  consisted  of  stock,  machinery  and  tools 
owned  by  them,  situate  in  a  shop  at  Bellville ;  and  also  at 
the  same  time  and  place  paid  to  the  agent  the  cash  premium 
on  the  proposed  insurance,  and  delivered  to  him  their 
premium  note  payable  to  the  defendant ;  that  the  applica- 
tion, premium  note  and  money  were  immediately  forwarded 
by  the  agent  to  the  defendant  at  Le  Roy,  where  the 
application  was  approved,  and  the  policy  upon  which  the 
action  was  brought  executed  by  the  defendant,  to  take 
effect  and  be  of  force  from  the  11th  of  October,  and  for- 
warded to  the  agent  at  Bellville  who  there  delivered  it  to 
the  assured.  The  application  contained  a  provision,  that  if 
it  was  approved  the  policy  should  bear  date  and  take  effect 
from  the  date  of  the  application. 

In  May,  1851,  the  property  insured  was  destroyed  by 
fire,  it  being  at  the  time  in  the  shop  at  Bellville,  and  of  the 
value  of  over  82000.  Notice  and  proof  of  loss  were  duly 
made  to  the  defendant  by  the  assured,  who  subsequently 
assigned  the  policy  and  their  demand  upon  it  to  the  plain- 
tiff, llie  defendant  read  in  evidence  opinions  delivered  by 
two  of  the  judges  of  the  court  of  queen*s  bench  of  the 
Ph>vince  of  Canada,  in  the  case  of  T/ie  Genesee  Mutual 
Insurance  Co.  v.  Westman.    These  opinions  were  read  by 
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virtue  of  a  stipulation  that  they  might  be  received  aa 
evidence,  tending  to  prove  what  the  law  of  the  Province  of 
Canada  West  was  at  the  time  the  contract  of  insurance  was 
made.  These  opinions  were  delivered  in  a  suit  prosecuted 
by  the  defendant  in  this  action,  in  the  court  of  queen's 
bencti,  to  recover  the  amount  of  a  premium  note  executed 
in  Canada  by  a  resident  of  that  province  in  consideration 
of  an  insurance  by  the  company  of  buildings  there  situate  , 
and  they  tended  to  prove  that  the  law  of  Canada  did  not 
permit  mutual  insurance  companies,  incorporated  by  the 
laws  of  this  state,  to  make  valid  contracts  of  insurance  upon 
property  situate  in  that  province  with  the  owners  residing 
there. 
The  referee  found, 

1.  That  the  contract  of  insurance  in  this  case  was  made 
and  entered  into  by  the  defendant  at  its  place  of  business 
at  Le  Roy,  in  the  county  of  Genesee  within  this  state  ; 

2.  That  the  same  was  to  be  performed  by  it  within  this 
state  and  not  in  the  Province  of  Canada ; 

3.  That  it  was  made  and  entered  into  with  reference  to, 
and  in  view  of  the  laws  of  this  state,  and  to  be  executed  in 
subordination  to  such  laws  ; 

4.  That  the  premium  note  of  the  insured  was  valid  and 
executed  upon  a  good  consideration,  and  that  the  contract 
of  the  defendant  was  entered  into  upon  a  good  and  valid 
consideration,  to  v^it,  the  payment  of  the  cash  premium 
and  the  note ; 

5.  That  the  insurance  was  within  the  legitimate  power 
of  the  defendant  under  the  act  of  incorporation  and  the 
laws  of  this  state,  and  is  legal  and  obligatory  by  such  laws; 

6.  That  the  same  is  not  contrary  to  the  laws  or  any 
usage  or  custom  of  the  Province  of  Canada,  and  is  a  valid 
contract  by  the  laws  of  that  province  ; 

7.  That  the  contract  of  insurance,  if  made  and  entered 
into  within  the  Province  of  Canada,  was  and  is  wathin  the 
legitimate  scope  of  the  power  of  defendant,  and  valid  as 
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well  by  the  laws  of  Canada  as  the  laws  of  this  state.  The 
referee  directed  judgment  in  favor  of  the  plaintiff  for  the 
amount  insured.  The  defendant  excepted  to  the  decisions  of 
the  referee,  and  appealed  to  the  supreme  court,  sitting  at 
general  term  in  the  5th  district, 'where  the  judgment  was 
affirmed.  The  defendant  appealed  to  this  court.  The 
cause  was  submitted  on  printed  briefs. 

Xr.  N.  Bangs^  for  the  appellant. 

J.  A.  Hathaway y  for  the  respondent. 

Johnson,  J.  The  decision  of  the  referee,  that  the  con 
tract  of  insurance  was  entered  into  by  the  defendants  at 
their  place  of  business  in  this  state,  was  correct.  The 
application  for  insurance,  signed  by  Russell  &  Granger,  the 
persons  to  whom  the  policy  was  issued,  shows  that  Patterson, 
to  whom  they  delivered  the  application,  premium  note  and 
cash  premium,  although  in  some  sense  and  for  some  purpo- 
ses he  may  have  been  the  agent  of  the  company,  was  the 
agent  of  the  applicants  in  respect  to  making  application 
for  insurance.  The  saniie  paper  shows  that  applicants  for 
insurance  were  required  to  deposit  the  application  and  pre- 
mium note  with  the  secretary  of  the  company,  and  that  if 
duly  approved  the  policy  would  bear  date  on  that  day  and 
take  effect  at  noon,  unless  the  applicants  directed  that  it 
should  be  dated  as  of  some  future  day.  The  application, 
premium  note  and  premium  were  duly  received  by  the 
company  at  Le  Roy,  its, place  of  business,  and  approved, 
and  a  policy  granted  to  the  applicants  in  accordance  with 
the  application,  which  was  duly  executed  at  Le  Roy.  The 
policy  was  delivered  to  Russell  &  Granger  at  Bellville, 
Canada  West,  by  Patterson,  the  agent  before  named.  The 
only  circumstance  in  which  this  case  differs  from  Hyde  v. 
Goodnow  (3  CamsLf  266),  is  that  in  the  latter  case  the  policy 
was  sent  by  mail  to  the  insured.    That  differenC/C  dee«  pot 
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alter  the  rule.  When  the  application  was  received  and 
approved  by  the  company,  and.  the  policy  executed  and  put 
in  course  of  transmission  to  the  insured,  the  conrtract  waa 
complete,  and  both  parties  became  bound ;  so  that  if  a  loss 
had  occurred  before  its  actual  receipt  by  the  insured,  the 
company  would  have  been  responsible.  The  contract  was 
consummated  by  the  final  assent  on  the  part  of  the  company, 
and  upon  that  event  and  not  upon  its  delivery  to  the  assured 
became  operative.  The  validity  of  the  contract  is,  there* 
fore,  to  be  determined  by  the  law  of  New- York.  Here  it 
was  made  and  here  it  was  to  be  performed. 

The  next  question  to  be  considered  is,  whether  the 
company  had  authority  under  its  charter  to  make  the  con« 
tract  in  question.  The  act  of  incorporation  {ch.  241,  Laics 
of  1836)  declares  certain  persons  and  all  others  who  may 
thereafter  associate  with  them  in  the  manner  specified  in  the 
act,  to  be  a  corporation  for  the  purpose  of  insuring  their 
respective  dwelling-houses,  stores,  shops  and  other  buildings, 
household  furniture,  merchandise  and  other  property  against 
loss  or  damage  by  fire.  The  language  of  the  act  is  general, 
embracing  all  other  persons  who  may  associate  with  the 
persons  named.  The  insurance,  in  this  case,  was  upon 
personal  property  and  therefore  whatever  force  there  may 
be  in  the  argument  drawn  from  the  provisions  of  the  act ; 
as  to  liens  upon  buildings  insured  and  the  lands  they  stand 
upon,  to  show  that  insurances  of  that  sort  out  of  the  State 
of  New- York  cannot  rightfully  be  made,  those  provisions 
do  not  afibrd  an  argument  against  the  validity  of  an  insu- 
rance of  personal  property  alone,  wherever  situated.  We 
have  no  warrant  for  imposing  upon  this  company  a  restraint 
which  is  not  to  be  found  in  its  charter  nor  in  the  general  law 
of  the  state.  Neither  citizens  of  another  state  nor  alien 
friends  are  incapable  of  owning  personal  property  within  this 
state.  Persons  of  both  classes  ;always  have,  and  do  now 
possess  such  property  to  a  very  large  extent ;  shares  in  our 
incorporated  companies  and  in  the  debts  of  the  state  and 
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of  the  United  States  are  thus  largely  owned,  and  few  deci- 
sions more  disastrous,  both  to  private  and  public  interests, 
can  be  conceived  of  than  one  which  should  even  bring  into 
doubt  the  rightfulness  of  this  species  of  investment* 

Being,  therefore,  of  opinion  that  the  contract  in  this  case 
was  made  and  was  to  be  performed  in  this  state,  and  that 
by  the  law  of  this  state  the  company  was  at  liberty  to 
insure  personal  property,  wheresoever  situated,  it  is  unne- 
cessary  to  inquire  what  was  the  law  of  the  Province  of 
Canada  in  req>ect  to  contracts  entered  into  by  this  company 
in  that  province  with  subjects  of  Great  Britain,  for  insu* 
ranees  upon  real  estate  and  buildings  there  situated. 

The  judgment  should  be  afSirmed. 

Mabvin,  J.  The  defendant  claims  that  the  contract  was 
made  in  Canada  upon  property  there,  and  that  it  was  void : 
1st,  because  it  was  against  the  «policy  and  laws  of  Canada ; 
2d,  because  the  defendant's  charter  did  not  authorize  the 
making  of  such  contract. 

The  Genesee  Mutual  Insurance  Company  is  a  corporation 
created  by  the  legislative  power  of  this  state.  Its  place  of 
business  is  in  this  state,  and  all  the  power  it  has  is  derived 
from  the  law  creating  it.  The  laws  of  one  state  or  nation  can 
have  no  extra  territorial  authority.  But  it  does  not  follow 
that  a  corporation  created  by  the  laws  of  one  state  may  not 
exercise  some  of  its  powers  in  another  independent  state 
or  nation.  This  depends,  1st,  upon  the  nature,  objects  and 
powers  of  the  corporation ;  and,  2d,  whether  the  foreign 
state  permits  the  corporation  to  act  within  its  limits. 
{Bank  of  Augusta  v.  Earle^  13  Pe/.,  687,  et  seq. ;  Hyde^ 
receiver^  v.  Goodhow,  3  Com$t.y  266.) 

One  important  question,  which  I  suppose  the  parties 
designed  to  present  to  this  court,  relates  to  the  state  of  the 
law  in  Canada  touching  insurance  there  by  mutual  insu- 
rance companies  of  this  state;  but  this  question,  in  my 
opinion,  is  not  before  us.    This  was  a  question  of  fact  for 
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the  referee  to  find,  and  he  has  found  that  the  contract  waa 
not  contrary  to  the  laws  or  usage  or  customs  of  the  Province 
of  Canada,  and  that  the  contract  was  valid  by  the  laws  of 
that  province.  The  laws  of  a  foreign  state  are  the  subject 
of  proof  in  our  courts  as  are  other  facts.  The  referee 
having  found  as  a  question  of  fact  that  the  contract  was 
not  contrary  to  the  Canadian  laws,  this  court  cannot 
review  his  finding.  There  was  evidence  upon  both  sides, 
and  this  court  has  no  power  to  review  this  question  of  fact 
and  reverse  the  judgment  upon  the  ground  that  the  finding 
of  the  referee  was  against  the  weight  of  evidence.  (Davis 
V.  Alleuj  3  Comst.f  168,  173  ;  Esierhj  v.  Cole^  ib,<,  502 ;  BorH 
V.  Spdmauy  4  wf.,  284.) 

It  remains  to  examine  the  charter  of  the  defendant  and 
ascertain  whether  it  had  power  to  make  the  contract  in 
question.  The  defendant  is  a  mutual  insurance  company, 
incorporated  for  the  purpose  af  insuring,  mutually,  dwelling- 
houses,  stores,  shops  and  other  buildings,  household  furni- 
ture, merchandise  and  other  property,  against  loss  or  damage 
by  fire.  All  persons  insuring  with  the  company  become 
members.  The  mode  of  efiecting  insurance,  the  deposit  of 
a  promissory  note  and  the  payment  of  money,  are  pointed 
out  by  the  act.  *  The  liability  of  the  members  is  prescribed, 
and  it  is  declared  that  *'  all  buildings,  insured  by  said 
company,  together  with  the  right,  title  and  interest  of  the 
assured  to  the  lands  on  which  they  stand,  shall  be  and  are 
hereby  pledged  to  the  said  company ;  and  said  company 
shall  have  a  lien  thereon,  in  the  nature  of  a  mortgage,  to  the 
amount  of  his  deposit  note,  the  lien  to  take  effect  whenever 
the  said  company  shall  file  with  and  have  entered  in  the 
book  of  mortgages,  kept  by  the  clerk  of  the  county  where 
the  property  is  situated,  a  memorandum  of  the  name  of  the 
individual  insured,  a  description  of  the  property,  the  amount 
of  the  deposit  note  and  the  term  for  which  tiie  said  policy 
shall  continue.''  {See  ^8  of  the  charter  of  ilie  Jefferson  Co. 
M.  Insurince  Co.j  Laws  1836,  p,  42,  and  which  is  also  thi 


ALBANY,  MARCH,  1855.  265 

Western  against  The  Genesee  Mutual  Insaranoe  Co. 

defendant'* 8  charter j  Laws  of  1836,  p.  318.)  The  general  powers 
are  undoubtedly  sufficient  to  authonze  the  defendant  to 
make  the  contract  for  the  insurance  of  property  in  Canada. 
There  does  not  appear  to  be  any  limitation  upon  these 
general  powers,  unless  the  provisions  above  quoted  from 
section  8th  should  be  construed  as  a  limitation  confining 
the  business  of  the  corporation  to  this  state,  where  the 
legislature  had  the  power  to  create  a  lien  upon  the  real 
estate  of  the  assured.  This  view  was  taken  by  the  learned 
judges  of  the  court  of  Queen's  Bench  in  T/ie  Geti,  Mut. 
Ins.  Co.  V.  Westman^  although  I  understand  the  decision 
in  that  case  to  have  turned  mainly  upon  another  question, 
viz:  That  it  was  against  the  laws  and  policy  of  Canada 
to  permit  insurances  there  by  foreign  corporations. 

It  cannot  be  claimed  that  the  defendant  could  perfect 
any  lien  upon  the  real  estate  of  a  person,  insured  in  Canada 
or  in  any  state  other  than  New- York.  But  does  it  follow 
that  the  corporation  could  not  enter  into  a  valid  contract, 
insuring  buildings  in  Canada  or  other  state,  although  it 
would  not  be  able  to  perfect  any  lien  upon  such  real  estate? 
The  corporation  is  not  obliged  to  cause  the  lien  to  take 
effect  here  by  filing  the  memorandum.  It  may  be  very 
impolitic  and  unsafe  for  a  mutual  insurance  company,  located 
in  this  state,  to  insure  property  in  other  states,  and  it  may 
be  unjust  to  the  members  of  the  corporation  in  this  state ; 
but  I  am  of  opinion  that  there  is  no  want  of  power  in  the 
corporation  to  effect  such  insurance.  In  Hyde,  receiver  oj 
Chenango  county  Mut.  Ins.  Co.^  v.  Goodnow  (3  Comst.^  266),  the 
insurance  was  upon  property  in  Ohio.  The  action  was  upon 
the  premium  notes ;  and  the  defence  attempted  related  to  a 
statute  of  Ohio,  touching  insurance  upon  property  in  that 
state  by  foreign  corporations.  It  was  held  that  the  contract 
was  not  in  violation  of  the  statute  of  Ohio,  and  the 
defendant  was  held  liable.  The  case  is  authority  for  the 
position  in  this  case,  that  the  contrai'.t  was  made  in  this 
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state.  But  the  precise  question  we  are  here  considering 
was  not  raised  or  discussed. 

In  my  opinion  the  defendant  had  power  to  make  the 
contract,  and  the  judgment  should  he  affirmed. 

All  the  judges  were  in  favor  of  affirmance 


Judgment  affirmed. 


Crabt  against  Goodman. 

In  an  action  to  recorer  the  poflsession  of  land,  founded  upon  the  legal  title 
held  by  the  plaintiff,  the  defendant  may  allege  and  prorCi  aa  a  defence,  that 
ho  is  equitably  the  owner  of  the  premises  and  entitled  to  a  conveyance 
thereof. 

Action  to  recover  possession  of  a  parcel  of  land  situate 
in  Cattaraugus  county,  commenced  in  December,  1848. 
The  cause  was  tried  in  January,  1850,  before  Mr.  Justice 
Hoyt.  The  plaintiff  proved  that  he  had  the  legal  title  to  the 
premises  in  controversy.  The  defendant  proved  that  he  occu^ 
pied  the  premises  as  tenant  under  one  Huntley,  and  that 
they  were  adjacent  to  other  lands  owned  by  the  latter;  and 
he  alleged  in  his  answer,  and  offered  to  prove  upon  the  trial, 
facts  tending  to  show  that  the  land  in  dispute  was  included 
in  the  purchase,  by  Huntley,  of  the  adjacent  premises  froiA 
the  plaintiff's  grantors,  and  that  by  a  mutual  mistake  of 
the  parties,  it  was  not  included  in  the  conveyance  thereof; 
and  that  in  equity  Huntley  was  entitled,  as  against  the 
plaintiff  and  his  grantors,  to  a  conveyance  of  the  premises,, 
the  possession  of  which  was  in  controversy.  To  this  evi- 
dence the  counsel  for  the  plaintiff  objected;  and  the  justice 
decided  that  no  equitable  defence  could  be  interposed  in 
this  action  to  the  plaintiff's  right  to  recover  upcn  the  legal 
title,  and  rejected  the  evidence ;  the  counsel  for  the  defend* 
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ant  excepted*  A^  verdict  was  rendered  in  favor  of  the 
plaintiff.  From  the  judgment  entered  on  this  verdict  the 
defendant  appealed.  The  case  was  heard  on  the  appeal  at 
a  general  term  of  the  supreme  court  in  the  8th  district,  and 
the  judgment  ajfirmed.  {See  9  Barbour^  657.)  The  defend- 
ant appealed  to  this  court.  The  case  was  submitted  on 
printed  briefs. 

Rice  Sf  Cobbi  for  the  appellant. 

D.  R.  Wheeler^  for  the  respondent. 

Johnson,  J.,  delivered  the  opinion  of  the  court.  The 
principal  ground  on  which  this  case  was  disposed  of  at  the 
trial  was,  that  in  an  action  to  recover  real  property  brought 
under  the  Code  of  1848,  when  the  plaintiff's  claim  is  founded 
upon  a  legal  title,  the  defendant  cannot  avail  himself  of  an 
equitable  right  to  defeat  that  title  by  way  of  defence  in 
the  suit.  This,  likewise,  was  the  single  ground  upon  which 
•the  judgment  at  the  trial  was  affirmed  at  general  term. 
(9  Barbnj  657.)  Although  much  difference  of  opinion 
has  existed  in  the  different  courts  of  this  state  in  regard  to 
the  effect  of  the  Code  of  Procedure  in  this  particular,  the 
question  has  been  adjudged  in  this  court  {Dobson  v.  Pearcej 
afUCf  156) ;  and  it  is  now  neither  necessary  nor  proper  to 
discuss  it.  In  the  case  cited,  which  was  an  action  upon  a 
judgment,  the  superior  court  of  the  city  of  l^ew-York 
allowed,  as  a  defence  to  the  action,  facts  which  made  out 
a  right  in  the  defendant  to  relief  upon  equitable  grounds 
against  the  judgment,  but  which  confessedly  would  not 
have  been  available  as  a  defence  to  the  action  at  law, 
before  the  Code.  The  case  arose  and  was  tried  in  the 
superior  court,  before  the  amendments  to  the  Code  passed 
in  1852 ;  one  of  which  provides,  in  express  terms,  that  the 
defendant  may  set  up  as  many  defences  as  he  has,  whether 
they  are  such  as  have  been  theretofore  denominated  legal 
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or  equitable,  or  both.  This  judgment  \fBA  affirmed  in  this 
court  upon  the  ground,  that  since  the  enactment  of  the 
Code,  which  in  terms  abolishes  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  prescribes  but  a 
single  form  of  civil  action,  the  question  in  an  action  is 
not  whether  the  plaintiff  has  a  legal  right  or  an  equitable 
right,  or  the  defendant  a  legal  or  an  equitable  defence 
against  the  plaintiff's  claim ;  but  whether,  according  to  the 
whole  law  of  the  land,  applicable  to  the  case,  the  plaintiff 
makes  out  the  right  which  he  seeks  to  establish,  or  the 
defendant  shows  that  the  plaintiff  ought  not  to  have  the 
relief  sought  for. 

As  the  court,  upon  the  defendant's  offers  of  proof,  ruled 
that  no  equitable  defence  could  be  interposed,  and  in  this 
was,  as  we  have  seen,  in  error,  the  defendant  is  entitled  to 
a  new  trial.  We  express  no  opinion  whether  the  defendant 
did  or  did  not  make  out  by  his  offers  such  an  equitable 
defence ;  because,  if  his  offer  was  defective,  under  the 
distinct  ruling  of  the  court,  no  alteration  in  its  terms  or 
substance  would  have  availed  him.  The  judgment  should 
be  reversed  and  a  new  trial  ordered. 

Judgment  accordingly. 


Follett  and  others,  Canal  Commissioners,  against  Thb 

People. 

It  is  tho  datj  of  the  owners  of  lots  on  the  pier  and  not  of  the  canal  commit 
sioners,  to  keep  in  repair  the  bridges  erected  pursuant  to  the  fourth  section 
of  the  act  of  1828  (Laws  of  1828,  p.  128),  authorizing  the  construction  of  a 
basin  in  the  city  of  Albany. 

This  duty  was  imposed  upon  the  pier  owners  by  the  act  of  1828,  and  Vbmf 
have  not  been  discharged  from  it  by  chapter  200  of  the  Laws  of  1849. 

The  plaintiffs  in  error,  being  canal  commissioners  of  the 
■tate,  were  in  May,  1853,  indicted  in  the  mayor's  court  of  the 
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city  of  Albany  for  peglecting  to  repair  a  bridge,  extending 
from  the  foot  of  Columbiarstreet  in  Albany  over  the  Albany 
basin  to  the  pier  constructed  in  the  Hudson  river.  On  the 
trial  in  the  mayor's  court  the  defendants  adniitted  that  the 
bridge  was,  and  for.  thirty  days  prior  to  the  indictment,  had 
been  out  of  repair,  and  in  such  a  condition  as  to  be  danger- 
ous to  persons  crossing  upon  it.  It  was  proved  that  the 
pier  and  basin  were  constructed  under  and  pursuant  to 
chapter  111  of  the  Laws  of  1823  {Laws  of  1823,  p.  128), 
and  that  the  lots  on  the  pier  were  sold  and  conveyed  to 
purchasers,  pursuant  to  that  act,  and  are  now  held  by 
them  and  their  grantees;  that  the  bridge  in  question  was 
built  in  1825,  pursuant  to  the  fourth  section  of  the  aforesaid 
act;  that,  the  proprietors  of  the  pier,  prior  to  1849,  kept 
the  bridge  in  repair  and  that  it  was  a  public  bridge.  It 
was  also  proved  that  under  and  in  pursuance  of  chapter  200 
of  the  Laws  of  1849  (Lam  of  1849,  p.  311),  the  corporation 
of  Albany  filed  in  the  office  of  the  secretary  of  state  the 
consent  and  release  required  by  that  act,  and  that  subse- 
quently and  within  the  time  required  by  such  act,  a  majority 
of  the  proprietors  of  the  pier  fiVd  in  the  same  office  the 
consent  and  release  thereby  reqviired;  that  the  canal  com- 
missioners did  not,  subsequently  to  the  passage  of  the  act  last 
named,  take  charge  of  or  repair  the  bridge,  and  that  the 
proprietors  of  the  pier  took  charge  of  and  kept  the  same 
in  repair,  protesting  and  insisting  that  it  was  the  duty  of 
the  canal  commissioners  to  do  so ;  that  the  average  amount 
received  per  annum  by  the  proprietors  of  the  pier  for  canal 
tolls  on  the  basin  prior  to  1849,  under  the  act  of  1823, 
was  about  $5000 ;  that  the  proprietors  of  the  pier  have, 
since  1849,  claimed  and  collected  inside  and  outside  wharfage 
the  same  as  before  the  act  of  1849.  -  At  the  close  of  the 
evidence,  the  counsel  for  the  plaintiffs  in  error  requested 
the  court  to  charge  the  jury  that  by  the  terms  and  conditions 
of  the  act  of  1823,  authorizing  the  construction  of  the  pier, 
mole  and  basin,  and  of  the  several  acts  amending  the  samCf 
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the  pier  proprietors  were  required  to  build  and  maintain 
the  bridge, '  and  that  such  duty  was  not  changed  or  in  any 
manner  aflfected  by  the  act  of  1849 ;  the  court  declined  to 
so  charge,  and  charged  the  jury  to  the  contrary  thereof, 
and  the  counsel  for  the  plaintiff  in  error  excepted.  The 
counsel  for  the  plaintiffs  in  error  further  requested  the  court 
to  charge  the  jury  that  the  plaintiffs  were  not  guilty  of  the 
nuisance  charged  in  the  indictment,  and  were  entitled  to  a 
verdict  of  not  guilty.  The  court  refused  to  so  charge,  and 
directed  the  jur^  to  render  a  verdict  of  guilty  against  the 
plaintiffii  in  error;  and  their  counsel  excepted.  There  were 
other  exceptions  to  the  refusal  of  the  judge  to  charge,  which 
it  is  not  material  to  state  in  the  view  of  the  case  taken  by 
this  court.  The  plaintiffs  in  error,  having  been  convicted, 
tendered  a  bill  of  exceptions  and  prosecuted  a  writ  of  error 
out  of  the  supreme  court.  The  cause  washeard  at  a  general 
term  of  the  supreme  court  in  the  third  district,  and  the 
judgment  of  the  mayor's  court  was  affirmed.  {See  17  Bctrb.j 
193.)  The  canal  commissioners  prosecuted  a  writ  of  error 
out  of  this  court. 

Ogden  Hoffman,  attorney  general,  for  plaintifls  in  error. 

J.  H.  Reynolds^  for  the  defendant  in  error. 

Gardiner,  C.  J.,  delivered  the  opinion  of  tne  court. 

The  bill  of  exceptions  in  this  case  presents  two  principal 
questions :  First,  did  the  act  of  1823,  and  those  amending 
the  same,  oblige  the  pier  proprietors  to  erect  and  maintain 
the  Columbia-street  bridge  over  the  basin  in  the  city  of 
Albany  ?  And  if  so,  then,  Second,  has  that  obligation  been 
discharged  or  materially  modified  by  the  act  of  1849. 

The  supreme  court  in  1844  determined  that  th6  mainte- 
nance of  this  bridge  was  a  duty  imposed  upon  the  proprietors 
by  the  statute  first  mentioned.  {Tlie  People  v.  Cooper^  6 
J3i//|  516.)    As  no  attempt  was  made  to  review  that  decision, 
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the  judgment  in  that  case,  confirmed  by  the  acquiescence  ""f 
those  int^^rested  to  contest  it,  must  at  least  be  deemed 
strong  presumptive  evidence  of  the  law.  The  examination 
in  this  case,  with  the  aid  of  able  arguments,  has  satisfied 
rae  that  the  decision  was  right  and  should  control  that  of 
this  court  on  the  same  question. 

The  pier,  authorized  by  the  act  of  1823,  was  to  be  con- 
structed upon  the  property  of  the  state,  in  a  navigable  river, 
from  funds  to  be  raised  by  subscription.  The  assent  of  the 
state,  as  the  act  recites,  was  there^re  necessary ;  but  the 
title  to  the  structure,  when  completed,  was  to  vest  in  the 
subscribers,  and  the  advantages  directly  accruing  from  it 
were  for  their  exclusive  benefit.  The  pier  would  interrupt 
the  access  to  the  waters  of  the  Hudson  river,  which  the 
public  had  enjoyed  previously ;  and  the  grant  of  the  land 
and  of  other  privileges  conferred  by  the  state  was  therefore 
subject  to  the  condition,  that  the  communication  between 
the  main  la:nd  and  the  river  should  be  continued  by  means 
of  bridges  extending  fr<Hn  the  former  to  the  pier,  where 
deemed  necessary  by  the  canal  commissioners.  The  bridges 
were  a  part  of  the  work  to  be  performed.  They  were  to 
be  constructed  under  the  supervision  of  the  same  agents, 
and  out  of  the  same  fund  with  the  pier  itself. 

I  have  not  quoted  the  language  of  the  statute,  but  in  its 
whole  scope  and  spirit  it  looks  to  a  continuance  of  the 
communication  which  would  otherwise  be  cut  ofi*,  and  which, 
if  important  to  the  public,  was  indispensable  to  give  value 
to  the  pier  as  private  property.  The  erection  of  the  pier 
without  the  permission  of  the  legislature  would  liave  been 
a  nuisance,  by  interrupting  the  navigation  of  the  river  and 
the  access  to  the  main  channel  from  the  western  shore. 
This  was  avoided  by  a  grant  of  land  covered  by  the  jner 
and  of  an  easement  in  or  over  the  reserved  lands  of  the  state 
for  the  erection  of  the  necessary  bridges.  The  Columbia* 
street  bridge  was  one  of  these.  The  grant  of  the  easement 
did  not  terminate  with  the  erection  of  the  bridge,  nor  when 
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it  became  dilapidated  and  useless.  This  the  pier  owners 
would  be  the  last  to  admit ;  they,  in  that  event,  could  not 
enter  upon  land  covered  by  the  water  of  a  navigable  river,  at 
tide  water,  to  repair  or  reconstruct  the  bridges,  nor  could  any 
one  else,  without  the  permission  of  the  legislature.  The 
state  assumed  no  such  responsibility  by  the  statute  in  ques- 
tion, and  no  such  duty  was  imposed  upon  the  sovereign  by 
the  common  law.  The  grant  of  the  easement  was,  in  a  word, 
by  inevitable  implication  to  those  who  represented  the  pier 
owners  and  who  were^bound  to  construct  the  bridge  in  the 
first,  instance,  and  its  duration  was  coextensive  with  the 
duty  imposed  upon  the  grantees.  They  were  pennitted, 
virtually,  to  remove  the  shore  of  the  river  to  the  eastern  side 
of  the  pier,  but  they  were  to  furnish  a  means  of  access  to  it 
as  a  substitute  for  that  of  which  they  had  deprived  the  public. 
It  was  said  that  no  funds  were  provided  by  the  act 
for  repairs,  and  that,  as  the  bridge  was  for  the  public 
convenience,  it  should  be  maintained  in  the  same  manner 
with  other  bridges.  The  answer  to  this  suggestion  is,  that 
the  bridge  became  a  convenience  to  the  public,  because  the 
pier  owners  in  the  construction  of  a  private  work  destroyed 
the  former  passage.  To  obviate  the  consequences  resulting 
from  their  own  act,  they  obtained,  the  right  to  erect  and 
continue  a  bridge  over  the  state  lands  so  long  as  the  neces- 
sity for  the  new  way  existed.  They  expressly  engaged  to 
open  the  communication  in  the  first  instance,  and  the  duty 
of  maintaining  it  was,  by  necessary  implication,  to  continue 
so  long  as  they  or  their  successors  persisted^  for  their  own 
emolument,  in  debaring  the  public  from  the  exercise  of  their 
former  privileges.  It  is  said  in  RoUe's  Abridgement,  *'  if  a 
man  erects  a  mill  for  his  own  profit,  and  makes  a  new  cut 
for  the  water  to  come  to  it,  and  makes  a  new  bridge  over  it, 
and  subjects  used  to  go  over  .this  as  a  common  bridge,  thiA 
bridge  ought  to  be  repaired  by  him  who  has  the  mill,  and 
not  by  the  county."  {Page  368,  Tit.  Bridges;  5  Bwr.,  2598.) 
'*There,"  says  Justice  Aston  in  commenting  on  this  case,  *'  the 
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private  emolument  continued  to  the  person  who  erected  it, 
and  it  was  not  reasonable  for  him  to  make  the  county  con- 
tribute whilst  the  private  benefit  continued  to  himself."  In 
the  present  case  the  new  work  which  separated  the  dock  at 
the  foot  of  Columbia^^treet  from  the  bed  of  the  Hudson 
was  the  pier,  the  property  of  individuals,  which,  without  the 
bridge,  would  have  been  comparatively  worthless.  The  pier 
owners  assumed  to  erect  it  in  aid  of  a  private  speculation , 
they  for  years  kept  it  in  repair,  and  would  doubtless  have 
continued  to  discharge  this  duty  had  they  not  supposed  that 
by  subsequent  legislation  they  were  relieved  from  the  bur- 
den, while  they' were  allowed  to  retain  the  advantages  of 
their  enterprise* 

The  cases  to  which  reference  has  been  made  by  the 
counsel  of  the  People,  prove  no  more  than  this;  that, 
by  the  law  of  England j  public  bridges  are  to  be 
mi^tained  by  the  several  counties ;  and  that  a  sufficient 
structure  of  this  kind,  erected  by  individuals,  and  used  and 
adopted  by  the  public,  becomes  prima  facie  a  public  bridge. 
(5  Burr.f  2598 ;  2  East,  342.)  But  this  presumption  may 
be  rebutted,  as  in  the  case  from  RoUe  and  in  that  from 
13  Eastf  220,  by  evidence  that  the  bridge  was  erected  for 
private  profit,  or  was  substituted  for  a  former  passage  way, 
which  was  destroyed  by  a  company  in  the  exercise  of  a 
franchise  granted  by  parliament  primarily  for  the  advantage 
of  the  company.  In  the  case  last  referred  to,  the  act 
authorized  a  company  to  improve  the  navigation  of  the 
River  Medway,  and  for  that  purpose  to  alter  the  highways 
and  bridges,  '*  leaving  them,  or  others,  as  convenient  for 
passage."  The  locm  in  quo  was  a  ford  which  was  deepened ; 
and  as  a  substitute,  a  bridge  had  been  erected  by  the 
company,  which  had  been  used  by  the  public  and  for  the 
non-repair  of  which  the  county  was  indicted.  The  company 
bad  complied  with  the  letter  of  the  statute  by  "  leaving  a 
bridge  which  was  as  convenient  for  passage,"  and  probably 
more  so,  than  the  ford ;  but  they,  like  the  pier  owners  iji 
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the  case  before  us,  had  permanently  interrupted  the  ancient 
way  by  an  improyement  for  their  own  benefit ;  and  it  waa 
held,  that  they  must  not  only  "  leave  a  suflScient  bridge." 
but  that  they  must  maintain  it. 

We  were  told  that  the  expenses  for  necessary  repairs  to  the 
pier  and  locks,  and  for  attending  the  latter,  are  provided  for 
by  the  9th  section  of  the  act,  while  no  mention  is  made  of 
bridges.  The  section  quoted  does  not  create  any  obligation 
whatever.  This  results  from  other  provisions  of  the  statute. 
That  section  merely  secures  the  prompt  performance  of  the 
duties  specified,  which  relate  to  the  navigation  of  the  basin 
(a  subject  in  which  the  state  was  interested),  by  making 
the  expenses  a  charge  upon  the  tolls  in  the  hands  of  the 
receiver  appointed  by  the  pier  owners.  It  neither  defines 
or  limits  the  duties  of  the  proprietors,  but  secures  the 
performance  of  those  enumerated  by  creating  a  lien  for 
certain  expenses,  which,  otherwise,  must  have  been  defirayed 
in  the  usual  manner.  This  view  is  confirmed  by  the  act  of 
1825,  passed  at  the  solicitation  of  the  proprietors,  in  which 
their  general  obligation  to  repair  the  pier  and  lock  is 
expressly  affirmed.  {Laws  of  1825,  p.  400.)  And  lastly, 
the  act  of  1835,  although  inoperative  as  a  law,  from  not 
receiving  a  vote  of  two-thirds  of  the  members  of  the 
legislature,  may,  notwithstanding,  be  considered  as  an 
exposition  of  the  views  entertained  by  their  predecessors  in 
passing  the  law  of  1823.  By  that  act,  the  pier  owners  are 
required  to  pay  the  excess  in  value  of  new  bridges  over 
the  old,  and  to  maintain,  attend  and  keep  them  in  repair, 
"  as  they  now  are  required  to  be  tended,  kept  in  repair  and 
maintained."  {Laws  of  1835,  p.  171,  %  1  and  2.)  If,  there- 
fore, the  act  of  1823  was  a  contract  between  the  state  and 
the  proprietors  of  the  pier,  the  declarations  of  one  of  the 
parties,  as  to  its  construction,  accord  with  the  acts  of  the 
others,  through  a  series  of  years,  and  both  harmonize  witii 
the  principles  of  the  common  law  and  the  adjudication  of 
the  former  supreme  court  upon  the  same  question. 
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I  have  dwelt  longer  upon  this  branch  of  the  case,  because 
that  decision  has  been  questioned  in  a  quarter  entitled  to 
respect,  and  because,  in  my  opinion,  the  rights  and 
obligations  of  the  pier  proprietors,  established  by  the  ai:^t 
of  1823,  are  unaffected  by  the  law  of  1849,  so  far  as  they 
relate  to  the  subjects  presented  by  this  bill  of  exceptions. 

1  am  aware  that  it  was  claimed  upon  the  argument,  that 
in  consequence  of  the  release  executed  to  the  state  by  the 
proprietors,  in  pursuance  of  the  statute  last  mentioned, 
the  bridges  are  now  as  much  the  property  of  the  state 
as  the  basin  itself* 

To  this  proposition  there  are  several  answers.  First,  by 
the  ordinary  rules  of  interpretation,  the  release  of  a  majority 
of  the  pier  owners  must  be  restricted  to  the  subjects  in 
reference  to  which  the  parties  were  treating.  Those  subjects 
were  the  tolls,  the  claims  against  the  state  under  the  laws 
mentioned  in  the  seventh  section  of  the  act,  and  the 
equivalent  to  be  paid  for  their  relinquishment.  There  is 
not  an  allusion  to  bridges  to  be  found  in  the  statute. 
Second,  by  the  5th  section  all  prior  grants  by  Letters 
Patent  to  the  pier  owners  are  expressly  confirmed.  The 
act  of  1823  made  the  construction  of  the  bridges  over  the 
state  land  a  condition  precedent  of  the  grant  by  the  state, 
and,  by  implication,  as  all  concede,  created  a  permanent 
right  of  way  for  that  purpose.  By  confirming  the  grant  the 
legislature  ratified  its  conditions  and  incidents.  The  sloop 
lock,  which  was  also  to  be  erected  before  the  grant  took 
effect,  was  built  on  land  conveyed  for  that  purpose.  If  the 
parties  did  not  contemplate  a  surrender  of  the  fee  in  the 
one  case,  it  is  clear  that  the  act  does  not  call  for  a  surrender 
of  the  easement  in  the  other.  Third,  if  the  act  of  1823 
and  that  of  1849  are  considered  as  different  contracts  in 
relation  to  the  same  general  subject,  the  first  must  stand 
unless  modified  by  the  last.  Now  the  section  conferring 
the  right  to  tolls  is  the  only  one  which  is  expressly 
repealed  by  the  act  of  1849,  and  no  such  repugnancy 
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between  the  two  statutes  has  been  pointed  out,  as  renders 
a  repeal  of  any  other  provision  of  the  act  of  1823  a 
subject  of  necessary  implication.  It  is  true  that  the  9th 
section  of  the  act  of  1849  provides  **  that  the  basin  shall 
remain  free  for  canal  craft,  and  shall  be  owned  by  and 
remain  the  property  of  this  state.''  The  waters  of  the 
basin  were  a  part  of  the  Hudson,  and  of  course  open  to  all 
citizens.  The  land  under  water  was  the  property  of  the 
state,  and  always  had  been.  The  tolls  imposed  for  the 
improvement  of  the  navigation,  the  only  interest  which 
the  pier  owners  had  in  the  basin  as  such,  were  relinquished 
to  the  state,  which  of  course  was  remitted  to  its  former 
right  of  sovereignty,  without  the  qualification  imposed  in 
this  respect  by  the  former  statute.  The  clause  in  question, 
of  itself,  conferred  no  right.  It  was  simply  declaratory  of 
that  which  would  have  been  equally  true  and  equally 
apparent  had  the  clause  been  omitted  altogether.  And 
finally,  there  is  no  foundation  in  these  statutes,  or  either  of 
them,  for  the  assumption  that  the  basin  was  a  part  of  the 
Erie  canal.  By  the^r^^  act,  the  canal  commissioners  were 
to  compute  the  tolls  in  the  same  manner  as  if  the  basin 
were  a  part,  of  the  canal.  As  the  tolls  were  to  be  fixed 
by  the  state,  the  same  compensation  was  secured  to  the 
pier  ovmers  for  the  use  of  the  basin,  that  might  be  exacted 
for  the  use  of  the  Erie  canal  for  the  same  distance.  This 
standard  of  computation  did  not,  however,  make  the  basin 
the  canal  or  any  part  of  it.  This  was  so  held  by  the 
Chancellor  in  Hwt  v.  The  Mayor  of  Albany  (3  Paige,  213), 
referred  to  above.  The  only  additional  provision  in  the 
law  of  1849,  bearing  upon  this  subject,  is  found  in  the 
9th  section,  which  declares  that  the  tolls  shall  thereafter 
be  considered  as  forming  a  part  of  the  canal  revenues,  and 
that  the  basin  should  be  under  the  charge  of  the  canal 
commissioners.  The  phraseology  of  the  first  clause  excludes 
the  idea  of  identity  between  the  tolls  upon  the  canal  and 
basin.    The  revenues  of  the  canals  are  appropriated  by  the 
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cnfiatitution.  The  tolls  for  this  work  are,  by  this  act, 
coTisidered  as  forming  a  part  of  these ;  but  the  next  legisla- 
ture might  direct  their  application  to  pay  the  current 
expenses  of  the  government  without  infrin^g  upon  that 
instrument.  Nor  are  the  duties  of  the  canal  conmiissionera 
necessarily  restricted  to  the  supervision  of  the  state  canals. 
Navigable  waters  communicating  with  and  effecting  the 
business  of  the  canals  may,  with  propriety,  be  put  under 
the  charge  of  those  officers,  without  working  a  total  change 
in  the  character  of  the  new  subject*  If  the  legislature 
supposed  that  the  effect  of  the  statute  would  be  to  make 
the  basin  a  part  of  the  Erie  canal,  the  existing  laws  would 
at  once  be  applicable,  and  the  commissioners  would,  ex 
officio,  be  charged  with  its  superintendence  and  control. 
That  they  deemed  a  special  provision  necessary  to  impose 
the  duty,  is  very  satisfactory  evidence  that  no  such  conse- 
quence was  designed  or  contemplated. 

This  view  disposes  of  the  case  vcdthout  determining  the 
other  questions  which  w^re  presented  upon  the  argument. 

The  judgment  of  the  supreme  court  should  be  reversed, 
and  a  new  trial  awarded* 

All  the  judges,  except  Johnson,  J.,  who  took  no  part  in 
the  decision^  concurred  in  the  foregoing  opinion. 

Judgment  reversed. 


Low  against  Abcheb. 

Wliere  the  plaintiff  on  a  parchuse  of  land  from  the  defendant,  for  which  he  was 
to  pay  in  six  years,  at  the  request  of  the  latter  executed  his  bond  and  a 
mortgage  on  the  premises  to  a  third  person  for  the  amount  of  the  price,  pay- 
able the  one-half  in  throe  and  the  other  in  six  years,  and  the  defendant 
oovansted  to  pay  the  first  instaUment  on  the  mortgage,  and  to  Mauxdff 
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^e  plaintiff  against  all  damages,  costs  and  expenses  by  reason  of  its  enforce- 
ment before  the  expiration  of  six  years ;  and  the  defendant  omitted  to  pay 
the  first  installment  when  due,  and  the  plaintiflf,  beiog  notified  that  if  it  wa^ 
not  paid  the  mortgage  would  be  foreclosed,  and  not  haying  tho  money,  was 
compelled  to  and  did  pay  a  person  $60  for  his  services  in  procuring  a  party 
to  advance  the  amount  secured  by  the  mortgage,  upon  its  being  assigned  to 
him;  Jleldf  that  .the  plaiutifif  could  not  recover  the  sixty  dollars  on  the  co- 
venant of  the  defendant. 
The  terms,  damages,  costs  and  expenses,  in  a  covenant  of  indemnity  against 
the  payment  of  a  demand,  do  not  cover  a  premium  or  bonus  which  the  party 
is  compelled  to  pay  to  raise  the  amount  of  the  demand. 

<  On  the  6th  of  March,  1847,  the  plaintiff  and  the  defendant 
executed  an  agreement  under  seal,  in  which  it  was  recited 
that  the  defendant  had  contracted  with  one  Milbank  to 
purchase  from  him  a  lot  of  land  situate  in  Albany,  and  to 
secure  11200,  a  part  of  the  purchase  price,  by  his  bond  and 
a  mortgage  on  the  lot,  conditioned  for  the  payment  of  one 
half  of  the  amount  in  three  and  the  other  in  six  years  from 
the  6th  of  March,  1847,  with  interest  on  the  whole,  payable 
4emi-annually ;  that  the  defendant  had  resold  the  lot  to  the 
plaintiff,  and  agreed  with  him  that  he  should  have  six  years 
for  the  payment  of  the  principal  sum  of  $1200,  and  that 
the  plaintiff  had,  at  the  request  of  the  defendant,  cotempo- 
raneously  with  the  agreement,  accepted  a  conveyance  of  the 
lot  from  Milbank,  and  executed  to  the  latter  his  bond  and 
a  mortgage  on  the  lot,  conditioned  for  the  payment  of  the 
$1200  and  interest,  according  to  the  terms  of  payment  pro- 
vided in  the  contract  between  the  defendant  and  Milbank, 
as  above  stated  in  the  recital.  After  this  recital,  the 
defendant  by  the  agreement  covenanted  that  he  would 
advance  and  pay  to  Milbank  **the  first  installment  of 
six  hundred  dollars  on  the  mortgage,  and  that  he  would 
indemnify  and  save  harmless  the  plaintiff  from  all  da* 
mages,  costs  and  expenses,  by  reason  of  the  enforcement 
thereof  sooner  than  after  six  years  from  the  date  of  the 
agreement." 

In  March,  1852,  the  plaintiff  brought  this  action  in  the 
Albany  mayor's  court.     In  the  complaint  this  agreement 


ALBANY,  MARCH,  1855.  279 


Low  agatiui  Archer. 


was  set  out,  and  the  plaintiff  alleged  that  the  defendant  did 
not  advance  and  pay  to  Milbank  the  first  installment  of  $600 
mentioned  in  the  mortgage  ;  that  by  reason  of  his  omission 
to  do  so,  Milbank  enforced  the  collection  of  this  installment 
against  the  plaintiff,  who  was  compelled  to  and  did,  in  May, 
1850,  pay  the  same  with  interest ;  that  the  damages,  costs 
and  expenses  to  the  plaintiff,  by  reason  of  the  enforcement 
of  the  mortgage  sooner  than  after  six  years  from  the  date 
of  the  agreement,  amounted  to  $60;  which  sum  was  paid 
by  the  plaintiff,  but  which  the  defendant  neglected  and 
refused  to  repay  him.  The  defendant  by  his  answer  denied 
that  the  plaintiff  had  paid  anything  on  the  mortgage,  or  that 
he  had  sustained  any  damages  by  reason  of  its  being  en* 
forced. 

On  the  trial,  before  the  recorder  of  Albany,  the  plaintiff 
proved  by  a  witness  that  he  was  an  attorney ;  that  about 
the  time  the  first  installment  of  the  mortgage  became  due, 
Milbank  left  it  with  him  to  be  foreclosed ;  that  he  informed 
the  plaintiff  that  the  mortgage  must  be  foreclosed  if  the 
amount  due  was  not  paid  ;  that  the  plaintiff  being  unable 
to  raise  the  amount  employed  him,  the  witness,  to  do  so, 
and  that  he  procured  a  person  to  advance  the  amount 
secured  by  the  bond  and  mortgage,  and  to  take  an  assignment 
of  them  from  Milbank;  that  he  had  considerable  trouble 
in  getting  a  person  to  make  the  advance,  and  that  he 
charged  the  plaintiff  and  the  latter  paid  him  for  his  services 
sixty  dollars,  and  that  his  services  were  worth  that  amount. 
This  evidence  was  objected  to  by  the  counsel  for  the 
defendant,  but  the  recorder  overruled  the  objection  and 
allowed  it  to  be  given,  and  the  counsel  for  the  defendant 
excepted. 

At  the  close  of  the  evidence  the  counsel  for  the  defendant 
requested  the  court  to  nonsuit  the  plaintiff  on  various 
grounds,  and  among  others  on  the  ground  that  there  was 
no  evidence  that  the  plaintiff  had  sustained  any  damages, 
costs    or    expenses    by    the    enforcement    or   threatened 
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enforcement  of  the  mortgage.  The  motion  was  denied  and 
the  defendant's  counsel  excepted.  The  recorder  found  that 
the  defendtot  did  not  advance  and  pay  to  the  mortgagee 
the  first  installment  of  $600  on  the  mortgage,  and  that  the 
mortgagee  enforced  the  same  sooner  than  six  years  from  the 
date  of  the  agreement,  and  that  the  plaintiff  sustained  and 
paid  damages,  costs  and  expenses  by  reason  thereof,  to  the 
amount  of  $60;  and  he  rendered  judgment  against  the 
defendant  for  this  amount  with  interest  and  costs.  On 
appeal  this  judgment  was  affirmed  by  the  supreme  court  in 
the  third  district    The  defendant  appealed  to  this  court. 

L.  Trmain^  for  the  appellant. 

I.  There  was  no  breach  whaterer  shown  of  the  covenant 
to  *' indemnify  and  save  harmless  the  plaintiff  from  all 
damages,  costs  and  expenses  by  reason  of  the  enforcement 
of  the  mortgage.**  The  parties  evidently  contemplated  a 
legal  proceeding  to  compel  the  payment  of  the  mortgage. 
Such  is  the  import  of  l^e  word  enforcement.  {Cumptum 
v.  McNaivy  1  Wend.f  460;  Crippen  v.  TAomjwon,  6  Borfr., 
636.) 

II.  Evidence  that  on  being  threatened  with  an  enforce- 
ment of  the  mortgage,  the  plaintiff  employed  and  paid  a 
man  $60  to  find  the  purchaser  of  the  mortgage  was  im- 
properly admitted.  Money  paid  to  a  broker,  or  usurer, 
under  the  circumstances  in  this  case,  is  not  a  proper  item 
of  damage.  {ScdgmcJc  an  damages f  63,  75;  2  Greenlea/Ev. 
^  256 ;  Deyo  v.  Waggoner,  19  J.  JS.,  241.) 

W.  L.  Learned,  for  the  respondent 

I.  The  cases  cited  by  the  appellant  are  not  analogous  to 
this  case;  here  there  is  an  express  agreement  by  the 
appellant  to  pay  the  installment,  and  the  respondent  is 
entitled  to  recover   his  damages   for  a  breach  of  thai 
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agreement ;  those  damages  have  been  found  by  the  dburt 
below,  and  this  court  will  not  disturb  the  finding  upon  a 
question  of  fact.    (3  Detu^  321 ;  Thomas  v.  All&t^  1  Hill 
345.) 

U.  The  plaintifT  was  entitled  to  recover  the  $60  as 
damages.    {Wehb  v.  Pond^   19  Wend.,   423;    Churchill  v 
Hura,  3  Denio,  321.) 

Deak,  J.  Were  we  to  decide  this  case  on  the  grounds 
taken  on  the  motion  for  a  nonsuit,  I  should  think  the 
judgment  should  be  affirmed  although  the  judgment  is 
wrong  in  amount.  Because  the  plaintiff  was  for  the  breach 
of  the  agreement  entitled  to  nominal  damages  at  any  rate, 
and  therefore  the  nonsuit  was  properly  denied.  The 
plaintiff  cannot,  however,  recover  on  the  allegation  in  his 
complain);,  that  he  sustained  damages  to  the  amount  of  $60 
by  reason  of  the  enfoicement  by  the  mortgagee  of  the 
payment  of  the  $600.  It  cannot  be  pretended  that  the 
installment  has  been  paid.  The  assignee  of  the  mortgage 
can  at  any  time  enforce  it  against  the  property,  or  obtain 
judgment  for  the  amount  by  action  on  the  bond  against  the 
mortgagor.  It  is'  clear,  therefore,  that  there  can  be  no 
recovery  in  this  action  for  any  part  of  the  principal  sum  as. 
paid  by  the  plaintiff,  nor  can  there  be  any  recovery  for  the 
$60  brokerage  paid  to  procure  a  person  to  take  an  assign- 
ment of  the  mortage.  There  was  no  enforc^nent,  within 
the  legal  signification  of  that  term,  of  the  payment  of  the 
installment  of  $600. 

.  There  is,  however,  one  part  of  the  complaint  on  which 
the  plaintiff  was  entitled  to  recover,  viz :  that  in  which  he 
claims  damages  against  the  defendant  for  his  failure  to  per- 
form his  agreement  to  pay  to  the  mortgagee  the  first 
installment.  The  finding  of  the  mayor's  court  on  this  point 
is  full  enough  to  sustain  the  judgment,  and  were  it  not  for 
the  error  in  admitting  improper  evidence,  I  should  have  no 
doubt  that  the  judgment  should  be  affirmed.  It  appears, 
Keb.— Vol.  II.  36 
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however,  that  the  witness,  Sanders,  in  his  testimony,  states 
that  the  $60  were  paid  him  for  his  services  in  procuring  a 
person  to  take  an  assignment  of  the  mortgage*  This  was 
objected  to  and  admitted,  and  the  defendant  excepted.  It  is 
manifest  from  this,  what  was  the  rule  of  damages  adopted 
by  the  court  below,  and  that  rule  was  erroneous.  The 
defendant  had  covenanted  to  pay  this  installment,  or  in 
default  thereof,  to  pay  the  damages,  costs  and  expenses  to 
which  the  plaintifi*  might  be  subjected  by  reason  of  such 
failure  to  perform  the  covenants  of  the  defendant.  The 
term,  damages,  costs  and  expenses,  has  a  definite  legal  sig« 
nification,  and  does  not  include  any  premium,  bonus  or  sum 
which  a  person  chooses  to  charge,  or  a  party  to  pay.  Dama- 
ges, costs  and  expenses,  when  given  as  the  penalty  against 
a  party  for  the  non-performance  of  a  contract,  mean  the 
necessary,  natural  and  proximate  damages  resulting  from 
such  non-performance,  and  not  some  remote,  accidental  or 
special  injuiy  to  the  party  to  whom  the  right  of  action 
accrues.  (Groat  v.  Gillespie  and  Gibbons^  25  Wend.,  383.) 
Wherever  special  damages  are  recovered,  it  must  be  on  a 
distinct  and  definite  statement  in  the  complaint.  {Aimstrong 
V.  Percijy  5  Wend.^  535.)  Here  there  is  no  such  statement* 
'^he  plaintiff  was  limited,  therefore,  to  his  damages  resulting 
from  the  non-performance  of  the  contract  on  the  part  of 
the  defendant*  On  another  trial  he  may  be  able  to  show 
his  actual  damages.  The  judgment  should  be  reversed  and 
a  new  trial  ordered. 

Johnson,  Denio,  Hand  and  JVIabvin,  Js.,  concurred  in 
the  foregoing  opinion 

Gardiner,  C.  J.,  and  Ruqgles  and  Crippen,  Js.,  were  m 
favor  of  affirming  the  judgment. 

Judgment  reversed; 
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Clapp  and  another  against  Rogers  and  others. 

It  18  necessary  that  actual  notice  of  the  retirement  of  one  of  the  members  of 
a  copartnership  should  be  given  to  those  who  have  given  credit  to  the  firm, 
^o  protect  the  retiring  party  fi'om  liability  to  such  persons  as  to  subsequent 
transactions  with  the  other  members  in  the  name  of  the  firm. 

Accordingly,  where  the  three  defendants  were  copartners  until  January,  1849, 
when  they  dissolved  and  two  of  them  continued  the  business  under  the  same 
firm  name ;  and  the  plaintiffs  had,  on  two  occasions  prior  to  the  dissolution, 
sold  goods  to  small  amounts  on  credit  to  the  firm,  which  were  paid  for  before 
its  dissolution,  and  they  subsequently,  without  notice  of  the  change  in  its 
members,  sold  merchandise  to  the  firm  on  credit ;  Held,  that  all  the  defend* 
ants  were  liable  therefor. 

it  seems,  that  it  is  not  requisite  that  persons  who  have  had  no  dealings  with  a 
copai]ikership,  except  to  sell  it  property  for  cash  paid  on  its  delivery,  should 
be  notified  of  its  dissolution  to  protect  the  members  from  liability. 

Action  in  the  New- York  common  pleas  against  Piatt 
Rogers,  Hiram  Rogers  and  Thomas  Rogers,  to  recover  of 
them  eleven  hundred  and  seventy-five  dollars  and  forty-two 
cents,  for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
firm  of  Rogers  &  Co.,  at  difierent  times  between  the  25th 
of  January,  1849,  and  April,  1850.  On  the  trial  it  appeared 
on  the  part  of  the  plaintifis,  that  since,  prior  to  1847,  they 
.  had  been  engaged  in  business  as  copartners  in  the  city  of 
New-York.  That  on  the  13th  of  November,  1847,  they 
sold  and  delivered  to  the  firm  of  Rogers  &  Go.  dry  goods 
amounting  to  $11.03,  which  were  paid  for  by  the  latter  firm 
on  the  16th  of  May,  1848 ;  and  that  on  the  20th  of  May, 
1848,  they  sold  and  delivered  to  the  same  firm  goods  to 
the  amount  of  $20.40,  which  were  paid  for  on  the  19th  of 
December,  1848 ;  that  at  various  times  between  the  25th 
of  January,  1849,  and  April,  1850,  the  plaintiffs  sold  and 
delivered  to  the  firm  of  Rogers  &  Co.  dry  goods  to  the 
amount  and  value  of  $1175.42,  over  and  above  a  payment 
made  Ln  October.  1849.    That  in  1847  and  1848,  the  de- 
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fendants  composed  the  firm  of  Rogers  &  Co ,  which  was 
engaged  in  the  drjr  goods  business  in  the  city  of  New-York. 

The  defendants  proved  that  on  the  first  day  of  January, 
1849,  they  dissolved  their  copartnership ;  and  that  thereafter 
the  defendants,  Hiram  and  Thomas  alone,  under  the  firm 
name  of  Rogers  &  Co.,  continued  the  same  business  as  that 
transacted  by  the  former  firm.  That  notices  of  the  disso- 
lution, signed  by  all  the  defendants,  and  also  notices  that 
the  business  would  be  continued  by  the  defendants,  Hiram 
and  Thomas,  in  the  name  of  Rogers  &  Co.,  were  published 
in  the  city  of  New- York  in  the  Day  Book  and  Tribune 
newspapers,  and  sent  to  many  of  the  persons  and  firms 
with  whom  they  had  been  accustomed  to  deal.  A  witness., 
sworn  for  the  defendants,  testified  that  he,  as  clerk  for  the 
defendants,  purchased  of  the  plaintifEs  the  goods  sol^  under 
date  of  November  13,  1847,  and  also  those  sold  on  the 
20th  of  May,  1848 ;  that  these  goods  were  purchased  for 
cash,  and  that  there  was  not,  at  the  respective  times  of 
these  purchases,  any  account  existing  or  open  between  the 
plaintiffs  and  the  defendants ;  this  witness  also  produced 
the  bills  for  the  goods  purchased  on  these  two  occasions, 
which  were  receipted  as  paid  respectively  at  the  times  of 
payment  for  said  goods  above  mentioned.  There  was 
nothing  on  these  bills  indicating  that  the  sales  were  on 
credit.  Other  bills  of  the  goods  sold  by  the  plaintiffs  to 
Rogers  &  Co.,  after  the  1st  of  January,  1849,  were  pro- 
duced, upon  each  of  which  it  was  stated  that  the  sale  was 
upon  a  credit  of  three  months.  The  plaintiffs,  in  reply, 
called  their  clerks  and  book-keepers,  who  testified  that  they 
never  knew  or  had  any  notice  of  the  dissolution  of  the  first 
firm  of  Rogers  &  Co.,  or  of  the  withdrawal  of  the  defendant, 
Piatt  Rogers,  from  the  copartnership  existing  in  1847. 

The  court  charged  the  jury,  among  other  things,  '*  that 
if  the  plaintifi  sold  goods  to  Rogers  &  Co.  before  the  dissolu- 
tion, and  delivered  them  to  this  firm  to  be  paid  fox  afterwards, 
although  no  term  of  credit  was  fixed,  and  the  defendantii 
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did  not,  in  fact,  pay  for  them  for  some  months  afterwards, 
such  a  transaction  made  the  plaintiffs  dealers,  so  as  to  entitle 
them  to  notice  of  the  retirement  of  the  defendant,  Piatt 
liogers ;  but  a  mere  purchase  for  cash,  imd  payment  at  the 
time  of  the  purchase,  would  not  constitute  the  plaintiffs 
such  dealers ;"  to  which  charge  the  counsel  for  the  defen-^ 
dants  excepted.  The  jury  rendered  a  verdict  against  all 
the  defendants  for  the  amount  claimed.  Judgment  was 
rendered  on  the  verdict,  which  was  affirmed  by  the  common 
pleas  at  a  general  term.  {See  Smith?  s  New -York  Com.  Pleas 
JR.,  549.)  The  defendant,  Piatt  Sogers,  appealed  to  this 
court.    The  case  was  submitted  on  printed  briefs. 

• 

N.  Dane  EUingwood,  for  the  appellant. 
A»  J*.  Smuhj  for  the  respondents. 

Denio,  J.  The  only  question  in  this  case  arises  upon  the 
exception  to  the  charge  of  the  judge  to  the  jury.  He  in- 
structed them  "  that  if  the  plaintiffs  sold  goods  to  Rogers  & 
Co.  before  the  dissolution,  and  delivered  the  goods  to  them 
to  be  jxddfor  afterwards^  though  no  term  of  credit  was  fixed, 
and  the  defendants  did  not  in  fact  pay  for  them  in  some 
months  afterwards,  such  a  transaction  made  the  plaintiffs 
dealers  with  Bogeis  &  Co.,  so  as  to  entitle  them  to  notice 
of  the  retirement  of  ^latt  BogeiB." 

The  only  dealings  between  the  parties  prior  to  the  relire^ 
ment  of  i^e  defendant,  Piatt  Rogers,  were  the  two  small 
parcels  of  goods  sold  in  November,  1847,  and  in  May,  1848. 
The  clerk  of  Rogers  &  Co.,  who  made  the  purchases,  swore 
that  they  were  for  cash,  but  he  did  not  pretend  that  they 
were  paid  for  at  the  time  of  the  respective  purchases.  On 
the  contrary,  it  was  shown  that  the  amount  of  the  first  pur- 
chase was  paid  about  six  months  after  it  was  made,  and  the 
other  in  about  seven  months.  The  direct  testimony,  there- 
tore,  thav  tiie  purchases  were  made  for  cash,  if  the  witness 
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meant  by  that  expression  that  the  money  was  to  be  paid 
upon  the  delivery  of  the  goods,  was  contradicted  by  the 
fact  that  the  several  demands  rested  in  account  for  a  consi- 
derable period.  In  this  state  of  the  proof,  I  thinfcthe  judge 
was  right  in  submitting  it  to  the  jury,  whether  an  indefinite 
credit  was  not  given,  or,  in  the  language  of  the  charge, 
whether  the  goods  were  not  purchased  to  be  paid  for  after- 
wards. It  must  be  conceded  that  there  was  no  agreement 
for  any  specified  period  of  credit,  and  that  the  plaintiffs  might 
have  required  payment  immediately.  But  if  they  consented 
to  part  with  the  possession  of  the  goods  and  charge  them 
in  account,  a  credit,  indefinite  as  to  time  and  depending 
upon  the  will  of  the  vendors,  was  given.  Such  transactions 
I  apprehend  are  common,  especially  among  retail  and  small 
dealers,  and  I  think  the  sales  are  not  the  less  made  upon 
credit  because  no  definite  time  of  forbearance  is  agreed  upon. 
If  the  vendor  parts  with  the  property  sold  and  takes^the 
promise  of  the  purchaser  for  future  payment,  he  relies  upon 
the  personal  responsibility  of  the  latter  and  substitutes  a  cause 
of  action  for  the  property  itself.  If  I  am  correct  in  this, 
it  follows  that  the  sale  of  those  small  parcels  of  goods  by 
the  plaintiffi  to  the  former  firm  was  a  dealing  upon  the 
credit  of  the  latter.  What  shall  constitute  a  dealing  with 
a  firm  which  will  make  it  requisite  to  give  a  personal  notice 
of  the  withdrawal  of  a  partner,  has  not  often  been  the  sub- 
ject of  discussion.  The  question  was  considered  in  Vernon 
v.  MankaUan  Co.  (22  Wend.j  183) ;  but  that  case  does  not,  in 
its  particular  facts,  bear  very  strikingly  upon  the  present 
question.  We  are  disposed,  however,  to  adopt  the  rule  laid 
down  in  that  case  by  the  chancellor :  He  said  that  the  word 
dealing,  when  used  in  reference  to  this  question,  was  a 
general  term  <'to  convey  the  idea  that  the  person,  who  is 
entitled  to  actual  notice  of  the  dissolution,  must  be  one  who 
has  had  business  relations  with  the  firm  by  which  a  credit 
is  raised  upon  the  faith  of  the  copartnership;''  and  he 
refers  to  Bell's  Commentaries,  where  it  is  said  that  ^'  a  credit 
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ttlready  raised  on  the  faith  of  the  partnership  is  presumed 
to  be  continued  on  the  same  footing,  unless  special  notice 
of  a  change  shall  be  given."  (2  BdPs  Camm.^  640.)  It 
follows  that  a  purchase  strictly  for  cash  would  not  consti- 
tute a  dealing  within  the  rule;  for  a  person  selling  under 
such  circumstances  would  have  no  occasion  to  inquire  who 
the  partners  were,  or  as  to  their  responsibility.  But,  as 
before  remarked,  I  am  of  opinion  that  a  credit  was  given  in 
this  case,  though  it  was  not  for  any  definite  time ;  and  this 
brings  it  within  the  rule  stated  by  the  chancellor.  This 
case  does  not  afford  a  very  striking  exemplification  of  the 
policy  of  the  rule ;  for  the  dealing  was  so  limited  in  amount 
that  there  is  no  great  reason  to  believe  that  the  plaintiffs 
would  have  taken  the  trouble  to  ascertain  who  the  partners 
were.  We  cannot,  however,  say  positively  that  they  did 
not.  The  rule  requiring  notice  proceeds  upon  a  general 
presumption,  that  one  giving  credit  to  a  mercantile  firm  does 
so  upon  the  responsibility  of  the  individual  partners ;  and 
we  cannot  annex  to  it  a  distinction  based  upon  the  amount 
of  the  credit,  without  destroying  that  certainty  which  is 
essential  to  its  utility. 

The  judgment  of  the  court  of  common  pleas  should  be 
aflSrmed. 

Hand,  J.  I  do  not  understand  the  counsel  for  the 
appellant  to  deny  that,  in  order  to  deprive  the  continuing 
firm  of  the  power  to  bind  a  retiring  partner  by  new  con- 
tracts with  those  who  have  been  in  the  habit  of  dealing 
with  the  old  firm,  such  dealers  must  have  some  kind  of 
actual  notice  of  his  retirement.  {CoUyer  on  Partn.f  ^  533, 
by  Perk. ;  Davis  v.  Allen^  3  Comst.y  172 ;  Vemon  v.  Manhattan 
Co.,  22  Wend.j  183 ;  S.  C,  17  ii.,  526 ;  Graves  v.  Merry, 
6  Cow.j  ""01 ;  Conra  v.  Port  Hen.  Iron  Co.,  12  Barb.,  54.; 
Parsons  on  Cont.^  144;  Cary  on  Partn.^  182.)  Where  the 
partnership  has  been  kept  a  secret,  one  whose  connection 
with  the  firm  was  wholly  unknown  until  after  his  retirement, 
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would  not  be  affected  by  transactions  that  took  place  after 
lie  retired  with  those  who  had  no  knowledge  of  his  previous 
connection.  {DavU  v.  Allen,  supra;  Kelley  v.  Hurlburt^ 
6  Cow.,  534;  Carter  y.  Whalley,  1  B.  and.  Ad.,  11 ;  Farrar  v. 
Dejliniie,  1  Car.  and  K.,  580,  Collycr,  %  536.)  It  is  not  to  be 
presumed  that  credit  was  given  upon  the  responsibility  of 
an  unknown  and  dormant  partner.  But  the  case'is  different 
with  an  ostensible  partner.  Those  who  deal  with  a  firm 
are  supposed  to  have  given  credit  to  all  who  hold  themselves 
out  to  the  world  as  members  of  the  firm ;  and  I  think  this 
presumption  arises,  prima  facie  at  least,  without  showing 
affiimatively  that  such  dealers  had  actual  knowledge  as  to 
who  constituted  the  firm.  It  is  upon  the  presumption, 
that  persons  accustomed  to  trade  with  \he  old  firm'  rely 
upon  the  responsibility  of  all  of  its  ostensible  members, 
that  the  outgoing  partner  is  liable  without  notice.  And, 
as  an  inference  from  this,  it  is  contended  that  where  no 
credit  has  been  given  in  such  former  dealings,  no  actual 
notice  is  necessary ;  and,  as  to  such  customers,  like  those 
who  have  had  no  dealings  with  the  old  firm»  a  notice  by 
publication  is  sufficient.  ^If  this  be  so,  and  by  credit  here 
is  intended  forbearance  of  a  debt,  then  one  who  knew  who 
were  the  former  members  of  the  firm,  and  had  extensive 
cash  dealings  with  them  without  giving  credit,  would  not 
be  entitled  to  actual  notice,  as  against  an  outgoing  partner. 
Where  all  the  transactions  were  without  credit,  and  the 
names  of  all  the  members  of  the  firm  did  not  appear  by  the 
style  of  the  firm,  as  the  customer  would  have  no  interest 
in  knowing  who  constituted  the  firm,  such  dealings  would 
probably  afford  less  evidence  that  such  person  knew  who 
they  were.  But  if  it  should  be  proved  that  he  knew  who 
were  the  members  of  the  old  firm  during  his  dealings  with 
them,  it  may  at  least  be  questionable,  whether  he  is  not 
entitled  to  notice,  although  he  has  never  been  a  creditor  of 
the  old  firm.  The  credit  on  the  faith  of  the  partnership, 
mentioned  by  some  writers,  I  suppose  to  mean,  confidence 
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m  the  (solvency  and  probity  of  the  firm,  and  ziot  necessarily 
an  agreement  for  the  forbearance  of  some  debt. 

But  suppose  it  must  appear  that  time  for  payment  had 
been  extended  to  the  old  firm*  I  do  not  think  it  is  necessary 
diere  should  be  an  express  contract  to  that  eflfect.  If  it 
must,  the  plaintiff  should  not  have  recovered  in  this  case ; 
for  the  evidence  is  quite  clear  that  there  was  no  agreement 
for  credit  But  the  plaintiS  did  wait  aome  months  for  the 
two  bills  made  before  Mr.  Piatt  Rogers  retired.  These 
items  were  so  small  that  it  is  not  probable  the  plaintiffs  made 
any  inquiry  respecting  this  firm  on  account  of  them*  Still, 
within  the  cases,  we  cannot  say  the  plaintiffs  are  not  to  be 
deemed  prior  dealers  with  the  firm.  ( Veman  v.  Manhattan 
Co.j  supra;  National  Bank  v.  Norton^  1  WIU  572 ;  Wardwdl 
V.  Haigktf  2  Barb.,  549.) 

But  again;  this  cause  con^s  to  us  upon  a  single  exception 
to  the  charge  of  the  judga;  that  if  the  plaintiffs  sold  goods 
to  the  firm  before  the  dissolution,  and  delivered  them  to 
them  to  be  paid  for  afterwards,. although  no  term  of  credit 
was  fixed  and  tiie  defendants  did  not  pay  for  them  for  some 
months  aiterwards,  such  transactions  made  the  plaintiffs 
dealers  so  as  to  entitle  thepi  to  notice;  but  that  they  would 
not  be  if  it  was  a  no^ere  purchase  for  cash  and  payment 
was  made  at  the  tin^.  If  the  views  I  have  expressed  ar« 
correct^  cleiurly  there  was  no  error  in  this  proposition. 

The  judgment  should  be  affirmed* 

Judgment  accor^ngly. 


WestfaXiL  agamst  The  Hudson  Biver  Fire  Insurance  Co. 

Where  a  policy  of  iDBaraoce  against  loss  by  fire  to  goods  in  a  store  coDtainod 
a  provision,  (liat  in  ca«o  the  pronuacs  containiog  the  goods  should  be 
a|ipropria(ed«  applied  <ft>  used  for  the  puipose  of  storlDg  or  keeping  theroiu 
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any  of  the  articles  denominated  hazardous  or  extra-hazardous,  or  included 
in  the  memorandom  of  special  rates  in  the  terms  and  conditions  annexed, 
except  as  specially  provided  for  in  the  policy  or  thereafter  agreed  to  by  tho 
insurers  in  writing  endorsed  on  or  added  to  the  same,  the  policy  should  he 
void ;  and  in  the  terms  annexed  to  the  policy,  there  were  enumerated,  under 
the  classes  of  hazardous  and  extra-hazardous,  various  articles,  and  a  statement 
that  a  per  centage  named  would  be  charged  thereon  in  addition  to  the  ordinary 
premium;  and  under  the  class  of  special  rates,  after  an  enumeration  of 
articles,  there  was  a  statement  that  camphene,  when  used  in  stores,  subjected 
the  goods  therein  to  an  additional  charge  of  ten  cents  on  the  hunderd  dollars, 
and  that  the  premium  for  such  use  must  be  endorsed  in  writing  on  the 
policy ;  Eeld^  that  the  use  of  camphene  to  light  the  store  was  prohibited, 
and  that  its  use,  without  a  compliance  with  the  special  provision  in  reference 
to  it,  avoided  the  policy. 

Appeal  from  a  judgment  of  the  superior  court  of  the 
city  of  New- York.  The  action  was  on  a  policy  of  insurance 
issued  by  the  defendants  to  Carston  Hennings,  who,  after 
the  loss,  assigned  the  claim  to  the  plaintiff.  The  insurance 
was  against  loss  by  fire  to  groceries  and  store  fixtures,  in  a 
store  in  Christophernatreet,  in  the  city  of  New- York,  to 
the  amount  of  $1000,  and.  a  premium  of,  810  was  in  the 
policy  stated  to  have  been  paid.  The  body  of  the  policy 
contained  the  following  clause :  "  And  it  is  agreed  and 
declared  to  be  the  true  intent  and  meaning  of  the  parties 
hereto,  that  in  case  the  above  mentioned  premises  or  any 
part  thereof  shall,  at  any  time,  after  the  making  and  during 
the  time  this  policy  would  otherwise  continue  in  force,  be 
appropriated,  applied  or  used  to  or  for  the  purpose  of 
carrying  on  or  exercising  therein  any  trade,  business  or 
occupation,  denominated  hazardous  or  extra-hazardous,  or 
specifie(}  in  the  memorandum  of  special  rates  in  the  terms 
and  conditions  annexed  to  the  policy,  or  for  the  purpose 
either  of  storing  or  keeping  therein  any  of  the  articles, 
goods  or  merchandise  in  the  same  terms  or  conditions 
denominated  hazardous  or  extra-hazardous,  or  included  in 
the  memorandum  of  special  rates,  except  as  herein  specially 
provided  for  or  hereafter  agreed  to  by  this  corporation  in 
writing  to  be  added  to  or  endosed  upon  th's  policyi  then, 


ALBANY,  MARCH,  1855.  291 

Westfall  against  The  Had«pn  River  Fire  losurance  Co. 


and  from  thenceforth  so  long  as  the  same  shall  be  so  appro- 
priated, applied  or  used,  these  presents  shall  cease  and  be 
of  no  force  or  effect."  It  also  contained  a  clause,  as  follows : 
^'  and  that  this  policy  is  made  and  accepted  in  reference  to 
the  terms  and  conditions  hereto  annexed,  which  are  to  be 
used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto  in  all  cases  not  herein 
otherwise  specially  provided  for."  In  the  "  proposals  for 
insuring  houses,"  &c.,  annexed  to  the  policy,  the  classes  of 
hazards  are  specified  as  follows :  Not  hazardous.  Such 
goods,  it  was  said,  were  to  be  insured  at  an  advance  of  5 
cents  per  $100  on  the  buildings  in  which  they  were  con- 
tained. Hazardous,  Under  this  head  there  waB  a  list  of 
occupations  and  of  goods,  and  it  was  said  that  such  occu* 
pations  and  goods  were  charged  10  cents  per  $100  in 
addition  to  the  premium.  Extrorhazardous,  Under  this 
caption  there  is  also  a  list  of  occupations  and  of  goods,  with 
a  statement  that  they  would  be  charged  20  cents  per  $100 
in  addition  to  the  premium.  The  last  head  is  special  mem.9 
with  another  list  of  employments  and  goods ;  after  which 
the  following  clauses  are  added :  "  Saltpetre,  gunpowder 
and  cotton  are  expressly  prohibited  from  being  deposited, 
stored  or  kept  in  any  building  insured  or  containing  any 
goods  or  merchandise  insured  by  this  policy,  unless  by 
special  consent  in  writing  on  the  policy. 

"  Camphene,  spirit  gas  or  burning  fluid,  when  used  in  stores 
or  warehouses  as  a  light,  subjects  the  goods  therein  to  an 
additional  charge  of  10  cents  per  $100,  and  premium  for 
such  use  must  be  endorsed  on  the  policy."  • 

On  the  trial  before  Mr.  Justice  Bosworth,  in  April,  1853, 
the  plaintiff  proved  the  policy  and  the  loss  of  the  goods  by 
fire,  during  the  period  insured,  and  the  assignment  of  the 
claim  to  him.  On  the  cross-examination  of  Hennings,  the 
original  insured  party,  whom  the  plaintiff  examined  as  a 
witness,  the  defendants  proved  that  camphene  was  used  in 
lamps  for  lighting  the  store  from  the  time  of  the  insurance 
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until  the  fire.  The  defendants'  counsel  moved  for  a 
nonsuit  on  the  ground,  among  others,  ''that  the  plain 
ti£Ps  proof  showed  that  the  assured  had  violated  tlie 
conditH>ns  of  insurance  in  relation  to  the  use  of  camf^ene 
as  a  means  of  light/'  The  motion  was  denied,  and  the 
judge  ultimately  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  such  amount  of  damages  as  they  should 
believe  from  the  evidence  had  been  incurred  by  the 
plaintiff  in  the  burning  of  the  property  insured.  Verdict 
for  plaintiff.  Upon  i^peal  to  the  general  term  the 
judgment  was  affirmed.  {See  2  Diner ^  490.)  The  defendants 
appealed  to  this  court. 

Gf.  W.  Steventf  for  the  appellant. 

N.  HUlf  Jr.^  for  the  respondent. 

Denio,  J.  I  am  of  opinion  that  by  the  true  construction 
of  the  provisions  of  this  policy,  the  use  of  camphene  as  a 
light  in  stores  or  warehouses,  where  such  buildings  or 
personal  property  contained  in  such  buildings  are  insured, 
is  prohibited.  The  policy  declares  that  the  carrying  on  of 
any  of  the  occupations  mentioned  in  the  hazardous,  extra- 
hazardous or  special  rate  classes,  in  the  building,  or  using 
it  for  storing  or  keeping  any  of  the  articles  enumerated  in 
these  classes,  i^all  suspend  the  operation  of  the  policy  for 
the  time,  unless  such  use  of  the  premises  shall  be  specially 
provided  for  in  the  policy,  or  shall  be  afterwards  agreed  to 
by  the  company  in  writings  to  be  added  to  or  endorsed  on 
the  i>olicy.  This  language,  and  still  more  clearly  the 
statement  annexed  to  the  enumeration  of  the  hazardous 
and  extra4iazardous  occupations  and  articles,  to  the  efiect 
that  a  specified  additional  premium  vrill  be  required  where 
these  more  dangerous  trades  are  carried  on  and  such  com- 
bustible articles  are  kept,  i^ows  that  it  was  not  intended 
to  exclude  su^h  employments  and  property  from  the  privi- 
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lege  of  being  insured,  but  an}y  fbat  the  insared  parties 
in  respect  to  them,  should  pay  such  additional  premium  as 
was  deemed  adequate  to  the  increased  risk ;  and  that  the 
corporation  should  not  be  deemed  to  have  assented  to  take 
that  class  of  risks,  without  an  express  provision  to  that 
effect  in  the  contract,  or  annexed  to  or  endorsed  upon  it. 
The  theory  of  the  contract  is,  that  without  some  special 
language,  either  in  the  description  of  the  subject  of  insurance 
or  otherwise,  the  policy  will  prohibit  the  trades  and  goods 
enumerated  in  the  three  classes  firom  being  kept  in  the  building 
which  is  insured  or  which  contains  the  insured  goods  ;  so 
that  the  injured  party  must  not  only  pay  the  premium 
exacted  for  the  risk  which  attaches  to  his  property,  but  he 
must  see  that  in  the  description  of  the  property,  or  by  some 
provision  therein  or  an  endorsement  thereon,  or  in  some  other 
way,  the  contract  shall  contain  a  recognition  of  his  right  to 
exercise  the  more  hazardous  occupation  or  to  keep  the  more 
combustible  goods  on  his  premises.  The  provision,  that  the 
premises  shall  not  be  used  to  carry  on  the  enumerated 
employments,  or  for  the  storage  or  keeping  of  the  enu* 
merated  chattels  without  a  special  provision  to  that  effect, 
is  a  warranty,  the  breach  of  which  avoids  the  policy  and 
prevents  any  claim  for  indemnity  for  a  loss,  though  it 
appear  that  the  fire  arose  from  some  other  cause  quite 
unconnected  vdth  the  prohibited  employment  or  article. 
{Mead  v.  The  Northwestern  Ins.  Co.y  3  j&W.,  530.) 

I  have  rehearsed  these  principles,  not  because  they  are 
unfamiliar,  but  in  order  to  examine  the  provision  ditectly 
under  consideration  in  connection  with  them.  Following 
immediately  after  the  enumeration  in  the  special  memoran- 
dum is  the  clause  :  '*  Saltpetre,  gunpowder  and  cotton  are 
expressly  prohibited  from  being  deposited,  stored  or  kept  in 
any  btiilding  iusured  or  containing  any  goods  or  merchandise 
insured  by  this  policy,  unless  by  special  consent  in  writing 
on  the  policy."  The  effect  of  this  is  to  add  to  the  enume* 
ration  of  articles  which  must  be  insured  in  special  tcrma^ 
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the  three  articles  mentioned.  Two  of  the  articles  were 
already  enumerated,  but  for  some  reason,  or  without  any, 
they  are  repeated  in  this  connection.  The  terms  of  the 
clause,  however,  only  suffice  to  put  them  in  the  same 
category  with  those  before  enumerated.  Next  follows  the 
clause  upon  which  this  action  depends  :  *'  Camphene,  spirit 
gas  or  burning  fluid,  when  used  in  stores  or  warehouses  as 
a  light,  subjects  the  goods  therein  to  an  additional  charge 
of  10  cents  per  $100,  and  premium  for  such  use  must  be 
endorsed  in  writing  on  the  policy."  The  effect  of  the 
language,  I  think,  is  to  attach  the  same  consequences  to  the 
use  of  these  articles  in  stores  and  warehouses,  which  is 
visited  upon  the  exercise  of  the  hazardous  occupations,  or 
the  storage  of  the  hazardous  goods  mentioned  in  the  first 
classification  of  subjects  which  are  to  be  specially  insured. 
The  practice  is  not  absolutely  prohibited,  but  it  must  l)e 
paid  for;  and,  moreover,  it  must  be  specially  recognized  by 
an  endorsement  on  the  policy.  It  seems  pretty  obvious 
that  inasmuch  as  the  practice  of  using  camphene  for  a  light 
could  not,  upon  the  plan  of  the  instrument,  be  inserted  in 
the  classes  of  risks,  they  being  devoted  to  the  enumeration 
of  trades  and  occupations  and  of  particular  chattels,  a 
special  paragraph  was  framed  to  explain  that  the  practice 
was  prohibited  under  the  ordinary  policy,  but  the  right  to 
pursue  it  could  be  obtained  by  the  payment  of  a  certain 
premium  and  having  the  evidence  of  the  purchase  endorsed 
on  the  policy.  If  this  is  a  fair  interpretation  of  the  Ian 
guage,  there  can  be  no  doubt  but  that  the  prohibition,  like 
every  other  positive  provision  in  a  policy  of  insurance,  is  a 
warranty,  which,  if  violated,  precludes  a  recovery  on  the 
instrument.  In  Meads  v.  The  Northwestern  Insurance  Co.y 
to  which  I  have  already  referred,  the  policy  seems  to  have 
been  essentially  like  the  one  we  are  considering,  except 
that  the  clause  respecting  camphene  is  thus :  "  Camphene 
cannot  be  used  in  the  building  where  insurance  is  effected, 
unless  by  special  permission  in  writing."    It  was  held  that 


ALBANY,  MARCH,  1855.  295 

Westfall  againgt  The  Hudaon  River  Fire  iDsurance  Co. 

the  use  of  camphene  for  lighting  avoided  the  policy.  The 
provision  is  certainly  more  direct  and  perspicuous  than  the 
one  before  us,  but  I  cannot  doubt  but  that  both  mean  pre- 
cisely the  same  thing,  and  I  think  it  would  be  a  refinement 
to  establish  a  distinction  between  them.  The  superior 
court  was  of  opinion  that  camphene  could  not  be  used  as  a 
light  under  this  policy,  without .  subjecting  the  insured  to 
the  hazard  of  any  loss  which  might  arise  from  it.  If  this 
is  so,  it  is  because  the  use  of  it  is  prohibited  in  a  certain 
qualified  manner.  I  do  not  see  anything  in  the  language 
of  the  instrument  to  warrant  this  construction.  If  prohibi- 
ted at  all,  the  usual  consequences  follow  from  its  use,  that 
is  to  say,  that  the  insured  will  be  precluded  from  recovery 
for  any  loss  on  account  of  violating  a  warranty. 

If  an  article  enumerated  in  the  list  of  hazardous  articles 
La  stored  or  kept  in  the  building,  and  there  is  a  loss  by  fire, 
the  insurers  are  not  liable,  though  the  fire  had  no  connec- 
tion with  the  hazardous  property;  but  the  insured  may 
avoid  such  consequences  by  paying  the  extra  premium  and 
procuring  a  proper  endorsement  on  the  policy.  The  clause 
under  consideration  declares  that  the  use  of  camphene  as  a 
light  subjects  the  insured  to  a  certain  extra  premium,  and 
that  an  endorsement  of  the  payment  of  the  premium  must 
be  made  on  the  policy.  But  it  does  not  say,  except  by 
inaplication,  that  camphene  may  not  be  used  without  such 
payment  or  without  an  endorsement;  but  the  implication  is 
nearly  as  strong  as  though  the  language  had  been  express 
and  positive.  I  do  not  think  we  are  at  liberty  to  read  it  as 
though  the  use  of  the  article  was  permitted. 

The  judgment  of  the  superior  court  should  be  reversed 
and  a  ne.w  trial  ordered. 

All  the  judges  concurred. 

Judgment  accordingly. 
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Where  there  were  two  joint  makers  of  a  promissory  note  held  1^  the  pfadn- 
Ufff  and  one,  in  consideration  of  a  demise  of  premises  to  him  by  the  other,  in 
and  by  the  lease  agreed  to  pay  the  note  in  part  payment  of  tlie  rent,  and 
afterwards  transferred  the  lease  and  his  right  to  the  demised  premises  to  the 
defendant  who  entered  into  possession ;  JTeld,  that  the  holder  of  the  note 
conld  not  sustain  an  action  agafaist  the  assignee  fbr  its  amount. 

The  agreement  of  the  lessee  to  pay  ih^  note  did  not  nm  with  the  estate  in  the 
land,  and  therefore  did  not  bind  his  assignee. 

Tlie  plaintiff,  not  being  the  grantee  of  the  reversion  of  the  demised  premises  or 
of  the  rent  reserved,  could  maintain  no  action  against  the  assignee  of  the 
lease.    There  was  no  privity  of  contract  or  estate  between  them. 

What  covenants  in  a  lease  run  with  the  land  and  bind  the  assignee  of  the  term, 
discussed,  Per  Marvik,  J. 

Action  in  the  supreme  court  by  Dolph  against  Samuel 
White.  The  complainant  alleged  that  on  the  7th  of  April, 
1851,  Jeremiah  White  and  N.  R.  Stevison  made  their  pro- 
missory note  for  one  hundred  dollars,  payable  to  one  Qilbert 
or  bearer,  on  the  first  of  April  then  next,  and  that  the  note 
was  transferred  to  the  plaintiff;  that  in  December,  1851, 
Stevison,  one  of  the  makers  of  the  note,  in  consideration 
that  White,  the  other  maker,  then  leased  unto  him  and  one 
Wallace  a  mill  and  other  premises  owned  by  the  lessor, 
until  the  first  of  May,  1854,  "  did  in  and  by  the  lease  tixti 
in  part  payment  of  the  rent  of  the  demised  premises, 
agree  to  assume  and  did  assume  the  payment  of  said  note 
and  did  agree  to  pay  the  same ;"  that  in  January,  1852, 
Stevison,  for  a  valuable  consideration,  assigned  and  trans- 
ferred the  lease  and  his  right  to  the  demised  premises  during 
the  term,  to  the  defendant,  who  by  virtue  of  the  lease  and 
assignment  entered  into  the  possession  of  the  premises, 
and  thence  held  and  enjoyed  the  right  of  Stevison  thereto, 
whereby  the  defendant  became  liable  to  pay  the  note  to  the 
plaintifi*,  and  that  it  remained  unpaid. 

The  defendant  demturred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
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action  against  the  defendant.  Judgment  was  rendered  at 
special  term  in  favor  ot  the  defendant,  which  was  affinned 
hy  the  court  in  the  7th  district  at  a  general  term.  The 
plaintiff  appealed  to  this  eourt. 

S.  K.  WiUiams^  for  the  appellant. 

I.  Nathaniel  B»  Stevison,  the  lessee  named  in  the  lease 
and  the  assignor  of  the  defendant,  was  liable  preiaous  to 
the  assignment  to  pay  the  note  described  in  the  complaint. 
(Barker  t.  Budding  2  Dmio^  45,  a'nd  cata  there  cited;  4  DcntOj 
97 ;  Farley  y.  Cleveland^  4  Caw.j  432  f  Ellwood  y.  Monk^  5 
Wcfd.,  235 ;  BrevoeT  y.  Dyer,  7  CwA.,  337,  340 ;  Arnold  v. 
Lyman,  17  Masi.,  400 ;  Carnegie  y.  Morrisany  2  Met.,  381, 
396,  401,  ^.) 

II.  The  defendant,  the  assignee  of  the  lessee,  coming 
into  possession  of  the  leased  premises  under  an  assignment 
from  the  lessee,  is  liable  upon  the  agreements  and  obliga- 
tions of  the  original  lessee,  his  assignor,  as  much  as  if  made 
by  himself.  {Taylor^s  Lata  of  Landlord  and  Tenant,  76; 
Provost  y.  Calder,  2  Wend.,  617  ;  Childs  y.  Clari,  3  Barb.  Ch. 
R.,  52 ;  Short  y.  Wilson,  13  John.,  33  ;  Verplank  y.  Wright, 
23  Wend.,  506 ;  Kearney  y.  Post,  1  Sand.,  105 ;  Astor  y.  MU- 
ler,  2  Paige,  68;  Matter  of  Oalloway,  21  Wend.,  32;  McKeon 
y.  Whitney,  3  Denio,  452;  Fa»  Rensselaer  y.  Bradley,  3 
Denio,  135.) 

HE.  The  promise  of  Steyison  to  pay  the  note  was  an 
agreement  running  with  the  land,  and  binds  the  assignee. 
It  was  not  necessary  that  the  plaintiff  should  represent  the 
lessor  as  to  the  estate ;  an  assignment  of  the  rent  by  the 
lessor  without  the  reversion,  gives  the  assignee  a  right  to 
sue  in  his  own  name  for  the  rent  subsequently  accruing. 
(Kendall  v.  Carland,  5  Gushing,  74 ;  Allen  v.  Bnjdn,  b  B.  Sf 
C,  512 ;  Demarest  v.  WUlard,  8  Cow.,  206 ;  Torrey  v.  Wallis^ 
3  Cush.,  442, 446  ;  WUlard  v.  TiUman,  2  Hill,  274 ;  20  Eng. 
Law  and  Equity f  264 ;  Wakefidd  v.  Brown,  9  Adolph.  and 
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jEKw,  209 ;  Waibridge  v.  Stewart j  1  Crompt.  and  Mees.f  643, 
660 ;  ^/c»  V.  Culver,  3  2?e»io,  284,  295. 

/•  if.  Reynolds^  for  the  respondent. 

• 

I.  The  covenant  by  Stevison  with  Jeremiah  White  tc 
assume  the  payment  of  the  note,  made  jointly  by  White 
and  Stevison  to  Gilbert,  in  part'pa}rment  of  the  rent  of  the 
demised  premises,  was  not  a  covenant  running  with  the  land 
so  as  to  bind  the  defendant  as  assignee  of  Stevison,  the 
original  lessee :  (1.)  Because  the  agreement  contained  in  the 
lease  by  Stevison  to  assume  and  pay  the  note  in  question} 
was  to  do  a  thing  merely  collateral  to  the  land.  The  note 
did  not  concern  or  touch  the  thing  demised  in  any  way 
whatever.  {Spencer^ s  Casej  3  Cokey  16;  Smithes  Ztcading 
Cases,  43  Law  Lib.,  75 ;  Cro*  Jac.,  438 ;  Taylor^s  Landlord 
and  Tenant,  216 ;  Plymouth  v.  Carver,  16  Pick.,  183 ;  Milnes  v. 
Branch,  5  Mauleand  Selw.,  411;  RandaJl  v.  Rigby,  4  Meeson 
and  Wcls.,  129.)  (2.)  By  the  terms,  collateral  covenants 
which  do  not  pass  to  the  assignee,  are  meant  such  as  are 
beneficial  to  the  lessor,  without  regard  to  his  continuing  the 
owner  of  the  estate.  ( Vernon  v.  Smith,  5  Bam,  and  Aid,, 
11,  per  Best,  J.)  (3.)  In  this  case  the  covenant  to  pay  the 
note  was  merely  personal  to  the  lessor,  and  beneficial  to 
him  irrespective  of  his  ownership  of  the  demised  premises. 
Being  thus  personal  and  collateral  and  not  *'  concerning  the 
thing  demised,"  it  does  not  run  with  the  land.  The  right 
of  action  upon  it  does  not  pass  to  the  assignee  of  the  lessor, 
nor  is  the  assignee  of  the  lessee  charged  with  the  obligation 
to  perform  it. 

II.  But  if  it  be  admitted  that  the  covenant  or  under- 
taking to  pay  the  note  would  bind  the  defendant  as  the 
assignee  of  Stevison,  it  is  clear  that  ''  the  action  cannot  bo 
maintained,  either  in  its  present  form  or  in  any  other  which 
it  can  be  made  to  assume."  (1.)  The  plaintiff  is  a  mere 
stranger  both  to  the  contract  and  estate.    There  is  no  privity 


ALBANY,  MARCH,  1865.  299 

Dolpb  against  White. 

1 —  ■       ■■ 

between  him  and  either  the  lessor  or  the  lessee.  (2.)  The 
covenant  does  not  run  with  the  land,  and  even  if  he 
were  the  assignee  of  Jeremiah  White,  the  lessor,  he  could 
not  maintain  the  action.  {AlUn  v.  Culver^  3  DenWf  284 ; 
Batty  V.  Welhj  3  Wila.j  25 ;  Spencer* s  Case^  3  Cokey  16 ;  Ver- 
non  V.  Smith,  5  Bam.  and  Aid.,  11 ;  Randall  v.  Rigby,  4 
Meeson  and  WeU.,  129  ;  Milne  v.  Branch,  5  Maule  and  Selw., 
411 ;  Plymouth  v.  Carver,  16  Pick.,  183.) 

Mabvin,  J.  Assuming  that  Gilbert,  the  payee  of  the  note, 
or  the  plaintiff,  the  bearer,  could  maintain  an  action  against 
Stevison  upon  his  agreement  in  the  lease  from  White  to 
hira  and  Wallace,  upon  the  authority  of  Barker  v.  Bucklin 
(2  Den.,  45),  and  the  cases  therein  cited,  it  will  not  follow 
that  this  action  can  be  maintained  against  the  defendant, 
the  assignee  of  Stevison,  one  of  the  lessees.  If  the  holder 
of  the  note  could  maintain  an  action  against.  Stevison  upon 
his  promise  in  the  lease  to  pay  the  note,  the  action  would 
rest  upon  principles  entirely  aside  from  any  which  relate  to 
lessor  and  lessee  or  their  assigns. 

TVliite  and  Stevison  made  the  note,  and  then  White 
demised  the  saw  mill  to  Stevison  and  Wallace,  and  Stevison 
in  consideration  thereof  agreed  to  pay  the  note.  It  is 
alleged  in  the  complaint  that  Stevison  did  in  and  by  the 
said  lease,  and  in  part  payment  of  the  rent,  agree  to  assume 
and  did  assume  the  payment  of,  and  did  agree  to  pay  the 
note.  Is  this  agreement  binding  upon  the  defendant  as  the 
assignee  of  the  interest  of  Stevison  in  the  lease  ?  There  is 
no  allegation  of  any  promise  by  the  defendant  to  pay  the 
note.  He  is  simply  the  assignee  of  Stevison's  interest  in 
the  lease.  What  privity  is  there  between  him  and  the 
plaintiff?  The  lessor.  White,  still  holds  the  reversion.  He 
has  not  granted  the  premises  nor  assigned  the  lease  or  rents. 
His  note  made  before  the  lease  is  outstanding,  and  his  lessee 
promised  to  pay  it.  If  his  lessee  is  liable  to  pay  the  note, 
it  is  upon  the  ground  of  his  special  promise  founded  upon 
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a  good  consideration,  and  if  the  holder  of  the  note  ean 
maintain  the  aetion  against  him,  it  is  upon  the  ground  -that 
the  special  promise  was  far  his  benefit.  Thus  in  Farley  v. 
Cleveland  (4  Cow.^  432),  Moon  owed  Farley  by  note,  and  he 
sold  and  delivered  hay  to  Cleveland,  who-  in  eonsideratian 
thereof  promised  to  pay  the  note  to  the  plaintiff,  and  the 
plaintiff  was  permitted  to  recover  npon  this  special  promtsie 
of  Cleveland.  In  Barker  v.  Bticklm  {supra)j  the  debtor  of 
Barker  sold  a  pair  of  horses  to  Bucklin,  the  defendant,  and 
he  promised  to  pay  the  price  to  Barker,  and  it  was  held 
that  Barker  could  maintain  an  aetieii  upon  this  special 
promise.  In  the  present  case  there  was  no  special  promise 
by  the  defendant  to  pay  the  note,  and  unless  there  was  such 
a  privity  growing  eat  of  the  lease  and  its  assignment  as  to 
create  a  liability  on  the  part  of  the  defendant  to  the  plain- 
tiff, the  action  cannot  be  maintained. 

The  defendant  is  assignee  of  the  lessee.  An  assignee  of 
the  tenn  is  always  liable  to  the  lessor  for  rent  reserved,  in 
the  same  manner  and  to  the  same  extent  that  the  lessee 
was.  Rent  is  defined  to  be  a  certain  profit  issuing  yearly 
out  of  lands  and  tenements  corporeal.  {Co,  Litt.j  141,  g. ; 
2  BL  Com^j  41.)  It  is  reserved  in  the  demise  by  proper 
words,  as  reserving,  rendering,  yielding,  paying,  &c. 
{Camyiif  Z.  and  T.,  %),  and  whoever  enters  upon  the 
demised  premises  as  assignee  of  the  lessee  takes  the  pre 
mises  subject  to  the  rent  reserved,  and  whUe  he  remains  in 
possession  occupies,  as  to  the  lessor,  the  position  which 
the  lessee  occupied.  If  the  lease  contains  a  covenant  to 
pay  rent,  and  such  covenant  although  not  expressed  is 
sometimes  implied  as  from  the  words  yielding  and  paying, 
&c.,  the  assignee  of  the  lessee  will  be  liable  upon  such 
covenant  while  he  remains  tenant.  The  lessee  also  remains 
liable  upon  all  his  covenants  to  the  lessor. 

The  rent  must  be  reserved  to  him  from  whom  the  estate 
in  the  land  is  derived,  and  it  has  been  laid  dovm  as  a  general 
rule,  that  rent  cannot  be  reserved  to  a  stranger.     (Comyn^ 
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Landlord  and  Tenancy  100.)  The  covenant  to  pay  the  rent 
reserved  to  titie  lessor  is  a  covenant  running  with  the  land, 
and  the  assignee  of  the  term  is  bound  by  it.  There  was 
a  privity  oi  estate  between  the  lessor  and  lessee,  and  this 
privity  continues  between  the  lessor  and  assignee.  The 
assignee  of  the  term  is  liable  by  statute  to  the  lessor  or  his 
grantee  of  the  revemon  upon  all  covenants  tiiat  run  with 
the  land  (1  JR.  S,j  747,  ^  23,) ;  but  he  is  not  liable  upon 
those  which  were  collateral  or  merely  personal.  (13  Wend., 
608;  Comipif  Laniard  and  Tenant^  257.)  The  only  con- 
nection which  exists  between  the  grantee  of  the  reversion 
and  the  tenant,  or  the  lessor  and  assignee  of  ibe  term,  is  by 
means  of  the  estate  to  which  both  are  privy. 

A  coTenant  running  with  the  land  has  a  relation  to  the 
land.  Some  of  them  are  specified  by  Jewett,  J.,  in  Alien  v. 
Culver  (3  Den.y  295 ;  and  tee  Comyn,  Landlord  and  Tenant^ 
257,  et  eeq).  In  the  2d  resoluticm  in  Spencer's  case,  it  is 
said  if  the  thing  to  be  done  be  merely  coUateral  to  the  land, 
and  doik  not  touch  or  concern  the  thing  demised  in  any 
sort,  then  the  assignee  shall  not  be  charged ;  as  if  the  lessee 
covenants  for  himself  and  his  assigns  to  build  a  house  upon 
the  land  of  the  lessor,  as  to  a  stranger,  it  shall  not  bind  the 
assignee,  because  it  is  merely  collateral  and  in  no  mannei 
touches  or  concerns  the  thing  demised  or  that  is  assigned 
over,  and  ikete&fre  the  assignee  of  the  thing  demised 
cannot  be  charged  with  it,  no  more  than  any  other  stranger. 
(3  Coke  £.,  16 ;  Smith' i  Leading  Cases,  22.)  In  WM  v. 
Russell^  Kcnyon  C3i.  J.,  said :  ^'  It  is  not  sufficient  that  a 
covenant  is  eoncerndi^  the  land;  but  in  order  to  make  it 
run  vnik  tiie  land,  there  must  be  a  privity  of  estate  between 
the  covenanting  parties."  In  that  case  the  covenant  to  pay 
rent  was  to  one,  who,  it  was  held,  bad  no  legal  interest  in 
the  land,  and  it  was  held  that  the  covenant  was  collateral. ' 
It  IS  added,  *^  thougb  a  party  may  covenant  with  a  stranger 
to  pay  certain  rent,  in  consideration  of  a  benefit  to  be 
derived  under  a  third  person,  jret  such  a  <Myvenant  cannot 
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run  with  the  land."  {And  see  Shep.  Touchstone^  176 ;  Bac^ 
Abr.  Cotenanty  C.)  Sheppard  says,  if  the  lessee  doth  covenant 
with  his  lessor  and  his  heirs  to  pay  a  sum  of  money  in  gross, 
or  to  make  him  a  feoffment,  or  the  like,  and  then  the  lessor 
doth  grant  the  reversion,  the  grantee  shall  not  take  advan- 
tage of  this  covenant,  &c.  In  the  present  case  Stevison, 
the  lessee,  promised  to  pay  a  note  made  by  the  lessor.  This 
promise  was  merely  collateral  to  the  land  demised,  and  his 
assignee  is  not  bound  by  it. 

There  is  another  fatal  objection  to  the  plaintiff's  right 
of  action  against  the  defendant.  The  plaintiff  does  not 
represent  the  lessor.  He  is  not  the  grantee  of  the  reversion, 
nor  the  assignee  of  the  rent.  Kendall  y.  Cleveland^  (5  Cush.f 
74)  Allen  v.  Bryan^  (5  B.  and  C,  512)  and  Demurest  v. 
Willardy  (8  Cow.j  206)  cited  by  plaintiff's  counsel,  have  no 
application.  The  note  was  made  prior  to  the  lease  and 
without  any  reference  to  it.  It  had  and  has  no  reference  to 
or  connection  with  the  land  demised.  Even  the  grantee 
of  the  reversion  can  only  take  advantage  of  such  covenants 
as  run  with  the  land.  So  has  the  English  statute,  of  which 
ours  is  a  substantial  transcript  (1  R.  jS.,  747,  ^  23),  bet^n 
construed.  {See  Comyn^  Landlord  and  Tenant^  266.)  Best,  J., 
in  Vernon  v.  Smith  (5  Bam.  and  Ald.^  11),  says :  "  By  the 
terms,  collateral  covenants  which  do  not  pass  to  the  assignee, 
are  meant  such  as  are  beneficial  to  the  lessor  tmthout  regard 
tQ  his  continuing  the  owner  of  the  estate.^*  In  the  present  case 
White,  the  lessor,  made  provision  for  the  payment  of  the 
note,  and  its  payment  would  be  beneficial  to  him  without 
regard  to  his  continuing  the  owner  of  the  estate. »  The  law 
touching  lessor  and  lessee,  and  their  grantees  or  assignees, 
has  no  application  whatever  to  the  case. 

The  judgment  should  be  affirmed. 

U^ABDiNER,  C.  J.  The  complaint  shows  that  the  note 
in  question  was  held  by  the  plaintiff  as  a  perfected  con* 
tract  prior  to  the  execution  of  the  lease  with  which  it  ia 
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now  proposed  to  connect  it.  Under  these  circumstances, 
if  the  defendant  had  expressly  covenanted  with  Stevison, 
the  maker,  to  pay  the  demand  at  maturity,  it  is  not  claimed 
that  an  action  upon  that  covenant  could  have  been  sustained 
by  the  plaintiff.  There  would  be  no  privity  between  the 
holder  of  the  note  and  the  covenantor.  Nor  could  it  be 
said  that  the  agreement,  in  any  legal  sense,  had  been  made 
in  behalf  of  or  for  the  benefit  of  the  plaintiff;  but  merely 
to  relieve  the  covenantee  from  the  obligation  incurred  by 
him  as  one  of  the  makers.  I  do  not  perceive  how  the 
relation  of  the  parties  is  changed  by  incorporating  such  a 
covenant  in  a  lease.  The  plaintiff  was  no  party  to  the 
demise,  nor  could  the  nature  of  his  demand  against  Stevi- 
son be  altered  from  a  negotiable  promissory  note  against 
the  latter  into  an  agreement  to  pay  rent,  by  any  contract 
between  the  maker  and  a  third  person.  Should  it  be 
granted,  which  is  saying  a  great  deal,  that  the  defendant,  as 
assignee  of  the  lease,  became  thereby  personally  liable  to 
Stevison,  upon  the  covenant  to  pay  this  note,  he  was  not 
liable  to  the  plaintiff.  The  latter  was  neither  assignee 
of  the  reversion  or  of  the  rent,  but  the  owner  and  holder  of 
an  independent  contract  made  with  him  by  other  parties. 
The  note  did  not  issue  out  of  the  land  demised,  nor  was  the 
money  thereby  secured  the  compensation  for  the  use  of  the 
premises ;  but  both  existed  as  parts  of  a  complete  contract 
before  the  lease  was  made  or  even  contemplated.  If  the 
defendant  had  been  evicted  during  the  term  by  a  paramount 
title,  it  would  have  discharged  him  from  his  covenant  and 
Stevison  also  ;  but  it  would  not  have  affected  the  remedy  of 
the  plaintiff  against  the  latter  upon  the  note.  If,  however, 
it  was  a  part  of  the  rent  reserved  for  the  use  of  the  demised 
premises,  it  certainly  could  not  have  been  enforced  after  the 
tenant  had  been  ousted  from  the  possession.  There  was, 
therefore,  no  privity  between  the  parties  to  this  suit,  and  the 
action  cannot  be  sustained  for  that  reason. 
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The  note  also  was  collateral  to  the  thing  demised,  in 
every  sense,  and  the  covenant  to  pay  it  did  not,  conse- 
quently, run  with  the  land.  {Spencer*8  Ccwe,  3  Coke^  16 ; 
Taylor's  Land,  and  Ten^antj  316.)  The  miirtake,  which  has 
probably  led  to  tiiis  action,  consists  in  supposing  that  the 
defendant  could  not  be  made  respcmsible  to  the  assignor, 
even  upon  an  express  covenant  of  this  kind,  until  the  latter 
had  paid,  or  in  some  manner  satisfied  the  note  of  the 
plaintiif.  In  other  words,  in  looking  upon  the  covenant  to 
pay  the  demand  in  question  as  a  covenant  of  indemnity 
merely,  whereas  it  was,  if  anything,  an  affirmative  engage- 
ment to  perform  a  stipulated  duty ;  upon  non-compliance 
with  which  an  action  could  have  been  msdntained  by  Stevi- 
son,  and  the  amount  of  the  note  and  interest  would  have 
constituted  the  measure  of  dunages.  {GiBfert  v.  Wiman, 
I  Came,  562 ;  1  HTiU,  145 ;  3  J)mio,  321.) 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed. 


Clabkson  and  Wife  against  The  Hudson  Biveb  Railboad 

CoMPAinr. 

Where  the  provisions  of  the  act  to  authorize  the  formation  of  railroad  compa^ 
nies,  and  to  regulate  the  same  {Laws  of  1860,  ehap.  140)  as  to  the  mode  in 
which  a  company  may  acquire  title  to  land  for  tlie  purposes  of  its  road,  ase 
inconsistent  with  the  provisions  of  the  charter  of  a  company  incorporated 
before  its  passage,  such  company  may  acquire  the  title  in  the  manner  pre- 
scribed by  its  charter. 

Accordingly,  where  the  Hudson  Biirer  Battioad  Company  took  the  proceedings 
prescribed  by  its  charter  to  acquire  title  to  real  estate ;  ffdd,  that  the  title 
rested  in  the  company  although  the  provisions  of  the  general  act  on  tha 
subject  were  not  complied  with. 

Action  comn^seed  in  the  «upre«ie  ijourt  in  1651,  to  re- 
cover damages  for  trespasses  alleged  to  have  been  committed 
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by  the  defendants  and  their  workmen  upon  lands  of  the 
plaintiffs,  situate  in  the  county  of  Columbia.  The  defen<- 
dant  alleged  that,  by  virtue  of  its  act  of  incorporation, 
passed  May  12,  1846  {Law$  of  1846,  jp.  272),  and  the  act 
amending  the  same,  passed  February  10,  1848  {Lawt  of 
1848,  p.  39),  and  proceedings  had  in  the  supreme  court  in 
October,  1850,  to  acquire  title  to  the  lands  on  which  the 
alleged  trespasses  were  committed,  the  defendant  acquired 
title  to  and  was  the  owner  of  such  lands  when  the  alleged 
trespasses  were  committed. 

On  the  trial  at  the  Columbia  county  circuit,  held  by  Mr. 
Justice  Thos.  A.  Johnson,  the  plaintiffs  proved  that  the 
defendant,  by  its  agents  and  contractors,  entered  upon  the 
land  in  question,  and  cut  timber  from  and  dug  up  the  same. 
The  defendant  gave  in  evidence  proceedings  taken  and  had 
on  its  behalf,  in  the  fall  of  1850,  to  acquire  title  to  the 
premises  pursuant  to  the  aforesaid  acts,  in  which  the  final 
order  was  made  by  the  supreme  court,  October  7,  1850. 
The  counsel  for  the  plaintiffs  objected  to  said  proceedings  and 
insisted  that  they  did  not  vest  title  in  the  defendant,  because 
they  were  not  had  in  accordance  with  the  provisions  of  the 
general  railroad  act,  passed  April  2,  1850  (Laws  ^1850, 211). 
The  counsel  for  the  defendant  insisted  that  it  was  author- 
ized to  acquire  title  to  real  estate  in  the  manner,  and  by 
virtue  of  the  proceedings  prescribed  by  its  charter  and  the 
act  of  1848  amending  the  same,  and  that  it  was  not  required 
to  comply  with  the  provisions  of  the  general  railroad  act  in 
that  behalf.  The  court  so  ruled,  and  decided  that  by  virtue 
of  th3  proceedings  and  final  order  given  in  evidence  the 
defendant  became  the  owner  of  the  real  estate  in  contro 
versy,  and  nonsuited  the  plaintiffs*  The  counsel  for  the 
plaintifis  excepted.  Judgment  was  rendered  in  favor  of  the 
defendant,  which  was  affirmed  at  a  general  term  of  the 
supreme  court  in  the  3d  district.  The  plaintiffs  appealed 
to  this  court. 

Keb.— Vol.  II.  39 
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H.  Hogeboonif  for  the  appellants.  «t 

Jno^  Thompson^  for  the  respondent* 

Dean,  J.,  delivered  the  opinion  of  the  court.  The  only 
important  question  in  this  case  is,  whether  the  defendant, 
in  acquiring  title  to  real  estate  for  its  roadway  since  the 
passage  of  the  general  act  ^'  to  authorize  the  formation  of 
railroad  corporations,  and  to  regulate  the  same"  {Chap.  140, 
Laws  of  1850),  is  bound  to  pursue  the  method  there  pointed 
out,  or  whether  it  can  follow  the  reqtiirements  of  its  charter 
granted  in  1846,  and  the  subsequent  amendments.  If  the 
right  of  the  Hudson  Biver  Eailroad  Company  to  acquire 
land  under  the  q^ecial  provisions  of  its  charter  is  taken 
away,  it  is  by  virtue  of  ^  49  of  the  general  act,  which 
declares  that  '^  all  existing  railroad  corporations  within  this 
state  shall  respectively  have  and  possess  all  the  powers  and 
privileges  contained  in  this  act ;  and  they  shall  be  subject 
to  all  the  duties,  liabilities  and  provisions  not  inconsistent 
with  the  providons  of  their  charter,  contained  in  sections 
nine,"  &c.',  including  the  sections  which  regulate  the  manner 
of  acquiring  title  to  property  under  that  act,  where  the% 
company  and  the  owner  cannot  agree  so  as  to  obtain  a  con- 
veyance, either  by  voluntary  grant  or  by  purchase.  For 
these  sections  to  apply,  therefore,  to  the  defendant's  manner 
of  acquiring  title,  they  must  be  consistent  with  the  pro- 
visions of  the  charter  of  the  Hudson  Biver  Railroad.  That 
is,  not  that  they  must  be  identical,  but  that,  although  they 
may  differ  in  requiring  something  in  addition  to  what  was 
to  be  done  before,  they  must  not,  in  their  requisitions, 
take  away  any  of  the  rights  to  which  the  defendant  was 
entitled  under  the  charter.  If  they  do,  then  tiie  **  provi- 
sions" of  the  one  are  inconsistent  with  the  *'  provisions"  of 
the  other.  The  forty-ninth  section  of  the  act  of  1850 
cannot  be  held  to  repeal  any  portion  of  the  defendant's 
charter,  because  it  does  not  purport  to  do  it,  and  because  it 
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wdUld  be  contrary  to  the  general  rules  of  interpretation  to 
hold  that  a  statute  conferring  rights  was  repealed  by 
ijiference.  {Johnson  v.  BurrdU  2  Hillj  238.)  But  there  can 
be  no  need  of  resorting  to  this  rule  in  a  case  like  the 
present,  where  the  statute,  which  it  is  claimed  effects  the 
repeal,  saves  from  its  operation  any  of  the  provisions  of  the 
charter  inconsistent  with  the  act* 

An  examination  of  the  provisions  of  the  defendant's 
charter  alid  the  general  law  of  1850,  in  reference  to  the 
mode  of  acquiring  title  to  lands  for  the  purposes  oi  the 
road,  has  satisfied  me  that  there  is  an.  inconsistency  in 
the  two  systems;  that  by  applying  the  act  of  1850  to  the 
defendant,  some  of  its  rights  are  taken  away.  If  the  pro- 
visions of  the  act  of  1850  are  to  be  applied  to  the  defendant's 
right  to  acquire  title  to  its  roadway,  then  the  right  to  apply 
to  the  superior  court  of  the  city  of  New- York  for  the 
appointment  of  commissioners  is  taken  away  in  all  cases. 
The  right  to  apply  to  the  supreme  court  anywhere  in  the  state 
is  taken  away  and  jurisdiction  is  only  given  to  the  supreme 
court  in  the  judicial  district  where  the  land  is  situate.  The 
twenty-eighth  section  of  the  act  of  1850  is  one  which,  by  th^ 
%  49  of  the  same  act,  is  made  applicable  to  existing  corpo 
rations.  By  the  4th  subdivision  of  that  section,  companies 
formed  under  the  lost  named  act  ore  to  lay  out  their 
roads  not  exceeding  six  rods  in  width.  This  cannot  be  held 
to  limit  the  power  of  corporations  under  charters  containing 
no  restrictions  as  to  width  of  roadway,  but  where,  as  in 
case  of  the  Hudson  Biver  Bailroad,  permission  is  given  to 
take  as  much  land  as  may  be  necessary  for  the  purposes  of 
the  road.  This  section  was  intended  to  apply  to  the  various 
associations  formed  under  the  act  of  1848,  for  which  the 
act  of  1850  was  a  substitute.  But  we  have  an  explicit 
legislative  declaration,  th^t  the  act  of  1850  was  not  intended 
to  compel  companies  chartered  prior  to  its  passage,  to 
relinquish  their  prescribed  method  of  acquiring  title  and 
adopt  that  of  the  general  law.    The  act  of  1848,  for  which 
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the  one  of  1850  is  a  substitute,  was  enacted  by  the  Ame 
legislature  that  granted  the  amended  charter  of  the  Hudson 
River  Railroad,  and  it  contained  this  provision  :  "  All  rail- 
road companies  that  are  now  constructing  their  roads  may 
acquire  title  to  any  lands  necessary  for  that  purpose  under 
the  provisions  of  this  act.*'  This  portion  of  the  section  is 
omitted  in  the  act  of  1850,  though  all  the  remaining  part 
)f  the  section  is  retained,  and  is  the  one  on  which  the 
plaintiffs  place  their  right  to  require  the  defendant  to  pursue 
the  provisions  of  the  act  of  1850,  rather  than  the  mode 
prescribed  by  its  charter.  The  omission  of  this  portion  of 
the  section,  though  it  may  not  be  construed  into  a  prohibi- 
tion, if  a  company  chooses  to  pursue  the  act  of  1850,  is  a 
clear  legislative  declaration  that  the  right  to  proceed  under 
charters  before  that  time  granted,  was  not  taken  away  by 
the  general  railroad  act.  Without  further  enmnerating  the 
diversities  and  inconsistencies  between  the  two  systems  of 
acquiring  title,  viz :  that  of  the  charter  of  the  defendant 
and  that  provided  by  the  act  of  1850,  it  is  enough  to  say 
that  each  is  perfect  in  itself — each  is  distinct — ^that  the  pro- 
visions of  the  general  act  cannot  be  engrafted  upon  the 
charter,  leaving  it  entire ;  and,  therefore,  that  the  method 
prescribed  by  the  defendant's  charter  may  be  pursued  in 
acquiring  title  to  all  lands  necessary  for  the  purposes  of  the 
road,  and  consequently  that  the  judgment  of  the  supreme 
court  in  this  case  was  right  and  should  be  affirmed. 

Judgment  accordingly. 
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^        Honey  rolvitarily  paid  to  a  person  authorized  to  receiye  it,  if  collectable,  ipoB 

a  claim  of  right,  when)  there  is  no  misrepresentation  or  mistake  of  any  frdi 
cannot  be  racorcred  nack. 
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Acoordingly,  where  a  collector  of  taxes  for  a  town  m  Putnam  county  through 
trhich  the  Harlem  raih-oad  extended,  called  at  the  office  of  the  company  in 
Kew-York,  and  thei^  exhihited  to  its  treasurer  a  warrant  and  tax  list  issued 
by  the  board  of  supervisors  of  the  county  commanding  him  to  collect  a  tax 
of  the  company,  and  requested  its  payment ;  and  the  treasurer,  with  knowledge 
of  all  the  facts  touching  the  liability  of  the  company,  paid  the  amount  of 
the  tax  to  tlie  collector  without  objection  or  protest ;  ffeld^  that  the  com- 
pany could  not  recover  back  the  amount  from  the  collector,  although  it  was 
demanded  ft-om  him  before  he  paid  it  to  the  county  treasurer,  and  there  was 
a  defect  in  the  ass^sment  rendering  the  tax  void  which  appeared  from  the 
warrant. 

Action  to  recover  from  the  defendant  $235,  paid  to  him 
as  collector  of  taxes  for  the  town  of  South  East  in  the  county 
of  Putnam.  The  cause  was  tried  at  the  Putnam  county 
circuit,  before  Mr.  Justice  Brown,  in  May,  1852.  The  fol- 
lowing facts  appeared  on  the  trial :  On  the  6th  of  January, 
1852,  the  defendant,  being  the  collector  of  taxes  for  the 
town  of  South  East,  and  having  in  his  possession  the  tax 
list  and  warrant  issued  and  delivered  to  him  by  the  board 
of  supervisors  for  the  county  of  Putnam,  for  the  year  1851, 
called  at  the  principal  office  of  the  plaintiff  in  the  city  of 
New- York,  and,  in  the  language  of  the  defendant  who  was 
sworn  as  a  witness  for  the  plaintiff,  '<  told  a  clerk  in  the  office 
he  had  a  tax  against  the  company  (the  plaintiff),  and  asked 
him  upon  whom  he  should  call  for  it ;  the  clerk  inquired  if 
he  had  a  bill  of  it,  and  the  defendant  replied,  No,  but  that 
he  could  make  one  ;  that  he  did  so,  and  the  clerk  handed  it 
to  the  treasurer,  who  inquired  the  amount  of  his  fees,  and 
he  replied  five  per  cent ;  the  treasurer  asked  why  he  did  not 
present  it  before  the  fees  became  five  per  cent ;  that  he 
replied  that  he  did  callon  the  freight  agent  of  the  company 
in  the  town  of  South  East,  who  stated  he  had  no  funds  to 
pay  the  tax ;  the  treasurer  then  said  to  him,  whenever  you 
have  such  bills  present  them  and  we  will  pay  them  promptly ; 
and  he  then  paid  the  defendant  the  $235  with  his  fees  as 
collector  added ;  that  he  then  had  the  tax  list  and  warrant 
with  him,  which  were  his  only  authority  to  demand  and 
receive  the  money^  and  these  he  at  that  time  showed  to  the 
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treasurer."    The  entry  in  the  warrant  and  tax  list  as  to  the 
tax  in  question  was  as  follows,  viz : 


Non^resldetits.                   Acres. 

Yalaation. 

PefBooftl. 

ToU). 

TUE. 

N.  Y.  and  Harlem  Railroad 
Co., 

$100,000 

S100,000 

?2«6 

It  appeared  upon  the  trial  that  the  original  assessment 
roll  for  the  town  of  South  East,  on  which  the  board  of 
supervisors  acted  in  levying  the  tax  and  issuing  their  warrant, 
was,  so  far  as  concerned  the  plaintiff,  precisely  like  the 
above  extract  from  the  warrant  and  tax  list,  omitting  the 
last  column  containing  the  amount  of  the  tax.  The  plaintiff 
proved  thi^t  it  demanded  from  the  defendant  the  money  paid 
him  by  its  treasurer  the  next  day  after  the  payment  was 
made,  and  that  the  suit  was  commenced  a  few  days  after 
and  before  the  defendant  paid  the  amount  to  the  treasurer 
of  Putnam  county.  It  w aplproved  on  the  part  of  the  de* 
fendant,  that  the  plaintiff,.fShring  the  year  1851,  owned  and 
occupied  for  the  purpose  of  carrying  freight  and  passengers 
over  the  same  on  its  railway,  a  continuous  strip  of  land 
extending  from  its  ofSce  in  New-Tork  to  Chatham  Four 
Comers,  in  Columbia  county,  and  that  this  strip  of  land 
extended  through  the  town  of  South  East.  The  counsel  for 
the  plaintiff  objected  to  the  introduction  of  this  evidence  and 
excepted  to  the  decision  of  the  judge  permitting  it  to  be  given. 

At  the  close  of  the  testindony,  the  counsel  for  the  plaintiff 
insisted  that  the  board  of  supervisors  had  no  jurisdiction  to 
impose  a  tax  on  the  plaintiff's  land,  because  it  was  not  de- 
scribed nor  the  quantity  thereof  stated  in  the  assessment  roll 
upon  which  they  acted  in  imposing  the  tax ;  that  the  tax 
list  formed  a  part  of  the  warrant  to  the  defendant,  and  that 
"^^hereby  the  wSnt  of  jurisdiction  in  the  supervisors  was,  in 
law,  known  to  him,  and  he  had  sufficient  notice  that  the  tax 
wa^  illegal  and  that  he  had  no  authority  to  demand  or  receive 
it.  The  court  decided  that  the  omission  of  the  assessors  to 
describe  the  land  and  give  the  quantity  di^  not  render  the 
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iinpositioii  of  the  tax  void,  or  impair  the  right  of  the  defen- 
dant to  collect  it  by  virtue  of  the  warrant,  and  that  he  had 
a  right  to  do  so ;  and  ordered  judgment  for  the  defendant, 
and  the  plaintiff  excepted.  The  judgment  was  affirmed  by 
the  supreme  court,  sitting  at  general  term  in  the  2d  district. 
The  plaintiff  appealed  to  this  court* 

Befff.  Bailyf  for  the  appellant,  among  other  points,  insisted 
that  the  doctrine  of  voluntary  payments  did  not  apply  to 
cases  of  this  character.  The  payment  of  the  money  under  the 
circumstances  cannot  be  regarded  as  a  voluntary  payment, 
so  as  to  bar  this  action.  The  money  was  paid  to  one  having 
no  authority.  It  was  demanded  under  color  of  process, 
which  process  was  illegal,  and  the  money  was  demanded 
back  before  it  was  paid  over  to  the  county  treasurer.  {Frye 
v.  Lockwoodf  4  Cow.t  454 ;  WaiCe  v.  Leggett,  8  Coti?.,  195 ; 
CatP.  Treat.,  2d  ed.,  128,  ^  5 ;  Carlies  v.  Waddell,  1  Barb., 
355 ;  Mills  v*  Martin^  19  Johns.,  7 ;  Shearer  v.  Fowler,  7 
Mass.  R.,  31 ;  The  Amesbury  Woolen  and  Cotton  Manufacturing 
Co*  v.  Lihabkants  of  Amesbury,  17  id.,  461.) 

# 

Charles  Ga  Nun,  for  the  respondent,  insisted,  among  other 
points,  that  the  plaintiff  paid  the  money  voluntarily ;  that 
where  money  is  paid  upon  demand,  and  the  payment  vol- 
nntarily  made  with  full  knowledge  of  all  the  facts,  and  not 
induced  by  any  frau  1  or  improper  conduct  of  the  demandant, 
no  action  will  lie  to  recover  it  back ;  a  misapprehension  of 
law  is  not  sich  a  mistake  as  will  enable  a  party  to  recover 
back  money  paid  under  it.  {Elliott  v.  Swartwout,  10  Peters, 
137;  SUliman  v.  Wing,  7  lEll,  159;  Supervisors  of  Onondaga 
Co.  V.  Briggs,  2  Denio,  26,  39 ;  Fleetwood  v.  City  of  New' 
York,  2  Sand.,  475.) 

Johnson,  J.  The  warrant  issued  to  the  collector  of  the 
town  of  South  East  by  the  supervisors  of  the  county  of 
Putnam  neither  gave  nor  purported  to  give  to  the  collector 
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authority  compulsorily  to  collect  the  tax  in  the  city  of 
New- York.  When,  therefore,  the  collector  exhibited  to  the 
.proper  officer  of  the  plaintiff  in  that  city  his  warrant  and 
tax  list,  and  requested  or  demanded  payment,  that  demand, 
though  made  under  a  claim  of  right  on  the  part  of  the 
collector  to  receive  the  money  if  voluntarily  paid,  was 
only  a  demand  of  voluntary  payment,  and  was  not  accom- 
panied, either  in  point  of  fact,  or  apparently  with  a  present 
power  there  to  enforce  payment.  The  case  therefore  does 
not  stand  upon  the  same  ground  as  payments  made  to 
release  property  from  seizure  under  process  to  compel  pay- 
ment, either  already  actually  made  or  about  to  be  made. 
The  warrant  and  tax  list  shown  to  the  officer  of  the  com- 
pany gave  him  all  the  means  of  judging  as  to  the  liability 
of  the  company  to  pay  the  tax,  which  the  collector  pos- 
sessed ;  he  was  not  put  under  the  pressure,  even  of  the 
apprehension  of  an  immediate  or  forced  collection  of  the 
demand  by  authority  of  the  warrant;  he  exercised  his 
judgment  on  behalf  of  the  company  as  to  the  propriety  of 
paying  the  demand  in  view  of  all  the  facts  which  bore  upon 
the  question  of  its  validity,  and  having  determined  to  pay  it, 
and  having  actually  paid  it  without  any  protest  against 
the  liability,  if  that  even  would*  have  had  any  eflfect,  or  any 
reservation  of  right  in  respect  to  it,  the  company  are  now 
too  late  to  recall  his  act.  The  lands  of  the  company  were 
liable  to  be  taxed  in  the  town  of  South  East,  and  the  money 
has  been  voluntarily  paid  upon  a  claim  of  right  by  the  party 
receiving  it,  and  without  any  misrepresentation  or  conceal- 
ment of  fact,  in  relation  to  the  claim  by  him,  or  any  mistake 
of  fact  on  the  part  of  the  company.  Under  such  circum- 
stances no  action  can  be  maintained  to  recover  it  back. 
{SUliman  v.  Wingf  7  fliZ/,  159 ,  Supervisors  of  Onondaga  v. 
BriggSj  2  Denio^  26.)  The  case  was  likened  to  that  of 
Corlies  v,  Wadiell  (1  Barh,  S.  C.  jfi.,  355)  j  but  they  are 
unlike  in  the  precise  point  upon  which  that  case  was 
determined.    There  the  party,  who  received  the  money 
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had  no  authority  to  receive  it,  whether  the  claim  upon 
\Thich  it  was  demanded  was  legal  or  not^  while  here,  if 
the  demand  was  legal,  the  collector  had  authority  to  receive 
it;  and,  therefore,  when  it  was  paid  to  him  without  com- 
pulsion on  his  part  or  objection  on  the  nart  of  the  party 
paying,  its  legality  was  conceded. 

The  judgment  should  be  affirmed 

All  the  judges  concurred  in  affirming  the  judgment,  on 
tlie  ground  stated  in  the  foregoing  opinion ;  and  the  question, 
as  to  whether  the  board  of  supervisors  had  jurisdiction  to 
impose  the  tax,  was  not  passed  upon. 

Judgment  affirmed. 


12    81S 

lao   140 
12         318 

Deckes  against  Mathews  and  another.  75ad>888 

The  maker  of  a  negotiable  promissory  note  can  maintidn  an  action  for  itn 

conversioD  against  a  person,  who  before  it  has  any  legal  inception,  wrongfully 

negotiates  it  to  a  bona  fide  holder  for  yaloo. 
In  such  a  case  the  plaintiff  is  entitled  to  recoTer  the  amount  of  the  note  as 

damages  foi;  its  conversion,  without  averring  or  proving  that  he  has  paid  it 

to  the  holder.    It  is  sufficient  that  he  is  legally  liable  to  pay  it. 
A  complaint  stating  facts  which  show  that  the  maker  of  the  note  was  entitled 

to  its  possession,  and  alleging  that  the  defendant  wrongfVilly  converted  and 

disposed  of.  it  to  his  own  use,  is  sufficient  after  verdict. 
A  general  exception  to  the  charge  of  the  court,  whore  any  independent  portion 

of  it  is  correct,  presents  no  question  for  review  upon  appeal. 

Action  commenced  in  the  superior  court  of  the  city  of 
New-York  in  March,  1850,  by  Decker  against  Matbews 
and  Gardner.  The  complaint  alledged  that  Decker,  the 
plaintiff,  made  his  promissory  note,  dated  the  first  day  of 
November,  1847,  for  the  sum  of  $2368.46,  payable  four 
months  from  date  to  the  order  of  one  Bobert  Jones ;  that 
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the  note,  was  made  by  the  plaintiff  and  endorsed  by  the 
payee  without  consideration  and  solely  for  the  accornmO' 
dation  of  the  firm  of  James  Jones  &  Co,  which  was  com- 
posed of  James  Jones  and  Richard  E.  Lawlin;  that  the/ 
note  was  so  made  and  endorsed  and  delivered  by  the  plain- 
tiff to  the  firm  of  James  Jones  &  Co.,  for  the  specific 
purpose  of  being  offered  by  that  firm  for  discount  to  the 
Manhattan  Bank,  and  the  proceeds  used  to  pay  other  notes 
previously  endorsed  by  the  plaintiff  and  Robert  Jones  for 
the  accommodation  of  the  firm ;  that  the  note  was  offered 
for  discount  by  Jones  &  Co.,  at  the  Manhattan  Bank, 
which  refused  to  discount  it  and  returned  it  to  the  firm  of 
Jones  &  Co.,  who  placed  it  in  the  safe  in  their  office, 
"  whereupon,"  in  the  language  of  the  complaint,  "  the 
plaintiff  became  entitled  to  the  possession  of  the  note ;" 
that  afterwards,  and  during  November,  1847,  the  defendant 
Mathews,  without  the  knowledge  or  consent  of  the  plaintiff 
or  of  Jones  &  Co.,  illegally  and  wrongfully  took  the  note 
from  the  safe  and  delivered  it  to  Gardner,  the  other  defen- 
dant, and  that  the  defendants  thereupon  wrongfully  con- 
verted and  disposed  of  the  note  to  their  own  use ;  wherefore 
the  plaintiff  demanded  judgment  for  the  amount  and  value 
of  the  note,  with  such  damages  as  he  had  sustained  by  the 
unlawful  taking  and  conversion  of  the  same  by  the  defen- 
dant. I'he  defendants  by  their  answers  denied  all  the 
material  allegations  of  the  complaint* 

The  action  was  tried  before  Mr.  Justice  Duer  and  a  jury. 
It  was  proved  that  the  note  was  made  by  the  plaintiff  and 
endorsed  by  the  payee  for  the  accommodation  of  Jones  & 
Co.,  and  there  was  evidence  tending  to  prove  that  it  was  so 
made  and  endorsed  and  delivered  to  the  firm  of  Jones  &  Co. 
for  the  purpose  of  being  discounted  at  the  Manhattan  Bank, 
and  its  proceeds  used  as  was  in  this  respect  alleged  in  the 
complaint.  It  was  proved  that  the  note  was  ofiered  for  dis* 
count  by  the  firm  of  Jones  &  Co.  at  the  Manhattan  Bank ; 
that  the  bank  declined  to  discount  it;  and  that  Jones  &  Co. 


ALBANY,  MARCH.  1855.  815 


Decker  againti  Mathews. 


I 

I 


then  placed  it  in  their  safe,  and  the  evidence  tended  to  show 
that  they  then  notified  the  plaintiff  that  the  bank  would  not 
discount  the  note,  and  requested  him  to  call  at  their  office 
and  get  it.  Soon  after,  and  before  the  note  by  its  terms 
was  payable,  Mathews  took  it  from  the  safe  and  delivered  it 
to  Gardner  who  procured  it  to  be  dispounted  by  the  Bowery 
Bank,  and  paid  the  proceeds  to  Mathews.  There  was  evi« 
dence  tending  to  show  that  Mathews  took  the  note  and 
procured  Gardner  to  get  it  discounted  without  the  know- 
ledge or  consent  of  the  plaintiff,  or  of  the  firm  of  Jones  & 
Co.,  or  any  member  of  it ;  there  was  also  evidence  tending 
to  prove  that  this  was  done  with  the  knowledge  and  con- 
sent of  James  Jones,  a  member  of  that  firm,  and  that  the 
proceeds  of  the  note  were  used  for  the  benefit  of  the  firm. 
It  was  not  proved  that  the  plaintiff  had  paid  the  note  or 
Anything  on  account  of  it,  although  it  appeared  that  a  ver« 
diet  ha^  been  recovered  against  him  for  the  amount  of  the 
note  in  a  suit  upon  it  by  the  Bowery  Bank*  There  was 
some  evidence  which  the  defendants  insisted  tended  to  prove 
that  the  plaintiff  assented  to  the  discount  of  the  note 
after  it  had  been  returned  by  the  Manhattan  Bank,  or  ratified 
the  acts  of  the  defendants  in  procuring  it  to  be  discounted. 

The  counsel  for  the  defendants  requested  the  judge  to 
charge  the  jury  among  other  things :  (I.)  That  procuring 
the  note  to  be  discounted  by  the  Bowery  Bank,  instead  of 
the  Manhattan  Bank,  was  not  a  misapplication  of  it ;  (2.) 
That  if  a  fraudulent  conversion  of  the  note  was  not  proved, 
the  plaintiff  could  not  recover ;  (3.)  That  in  no  aspect  of 
the  case  could  the  plaintiff  recover  more  than  nominal  da- 
mages, he  not  having  paid  anything  upon  the  note. 

The  Justice  charged  the  jury,  that  the  first  question  which 
it  would  be  necessary  for  them  to  determine  was,  whether 
the  plaintiff  Decker  was  the  owner  j^f  the  note  at  the  time 
of  its  alleged  conversion  by  the  defendants,  and  that 
whether  he  was  so  or  not  depended  upon  the  facts,  whether 
the  note  had  been  drawn  by  him  for  the  general  accommo 
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dation  of  James  Jones  &  Co.,  to  be  used  by  the  latter  in 
any  manner  and  for  any  purpose  they  might  deem  expedient, 
or  had  been  drawn  for  the  specific  purpose  of  being  dis- 
counted at  the  Manhattan  Bank,  and  with  the  understanding 
that  its  proceeds  when  so  discounted  should  be  applied  to 
the  payment  of  notes,  on  which  the  plaintiff  and  Robert 
Jones  were  then  liable.  That  if  the  Jury  were  satisfied 
that  the  note  had  been  delivered  to  Jones  &  Co.  for  the 
specific  object  and  with  the  understanding  that  had  been 
stated,  it  became  the  property  of  the  plaintiff  from  the  time 
it  was  rejected  by  the  bank,  and  that,  although  no  evidence 
of  its  actual  payment  by  him  had  been  given,  he  was 
entitled  to  recover  its  whole  amount  with  interest  in  the 
present  suit,  if  the  defendants  were  guilty  of  the  unlawful 
conversion  that  was  charged,  and  the  plaintiff  had  not  by 
his  subsequent  conduct  ratified  and  adopted  their  acts. 
That  upon  the  supposition  that  the  plaintiff  was  the  owner 
of  the  note,  the  defendant  Mathews  was  certainly  liable  if 
he  had  obtained  possession  of  the  note  surreptitiously  without 
the  knowledge  of  James  Jones,  and  the  latter  had  not 
assented  to  its  discount  at  the  Bowery  Bank ;  and  that  he 
was  also  of  opinion,  and  so  instructed  the  jury,  that  Mathews 
was  liable  even  should  the  jury  believe  that  the  note  had 
been  delivered  to  him  by  James  Jones  himself,  if  at  the 
time  of  such  delivery  he  knew  that  the  note  belonged  to 
Decker,  to  whom  James  Jones  was  bound  to  return  it;  and 
that  Mathews  was  chargeable  with  this  knowledge  if  he 
knew  that  the  note  had  been  given  for  the  sole  purpose  of 
being  discounted  by  the  Manhattan  Bank.  That  the  case 
of  the  other  defendant,  Gardner,  was  wholly  different  from 
that  of  Mathews,  and  that  he  was  not  liable,  unless  the  jury 
were  satisfied  that  he  knew  or  had  just  grounds  for  believing 
that  the  plaintiff  was  the  owner  of  the  note  before  he 
procured  it  to  be  discounted.  The  judge  further  instructed 
the  jury  that  even  should  they  believe  that  the  defendants, 
or  one  of  them,  had  in  the  first  instance  obtained  possession 
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of  the  note  unlawfully,  still  the  plaintiff  was  not  entitled 
to  recover  in  the  present  suit,  if  before  the  note  was 
discounted  he  consented  to  its  remaining  in  the  bank  for 
that  purpose,  and  had  agreed  to  look  to  the  defendants,  or 
one  of  them,  for  the  whole  or  any  portion  of  the  proceeds; 
for,  although  these  facts  might  entitle  the  plaintiff  to 
recover  the  proceeds  in  a  different  form  of  action,  they 
amounted  to  a  waiver  of  the  alleged  fraud  upon  which  the 
present  suit  was  founded,  and,  as  such,  were  a  complete  bar 
to  his  recovery.  The  judge  refused  to  charge,  as  requested, 
further  or  different  than  as  contained  in  the  foregoing,  and 
the  counsel  for  the  defendant  excepted  to  the  charge  as 
given,  and  to  his  refusal  to  charge  as  requested. 

The  jury  rendered  a  verdict  in  favor  of  Gardner,  and 
against  Mathews  for  the  amount  of  the  note  and  interest, 
being  $2850.97 ;  and,  iu  response  to  written  questions  sub- 
mitted to  them  by  the  courts  found  specially :  1.  That  the 
plaintiff  was  the  owner  of  the  note  at  the  time  of  the 
alleged  conversion;  2.  That  the  note  was  taken  from 
the  possession  of  James  Jones  by  Mathews,  without  the 
knowledge  or  consent  of  the  plaintiff,  or  of  the  members 
of  the  firm  of  Jones  &  Co. ;  and  that  its  proceeds  were 
applied  by  the  defendants  to  their  own  use,  Gardner  at  the 
time  not  knowing  the  circumstances  under  which  the  note 
was  obtained ;  3.  That  it  was  known  to  Mathews  prior  to 
the  discounting  of  the  note,  that  it  was  made  for  a  specific 
purpose,  which  having  failed,  the  note  had  become  the 
property  of  the  plaintiff ;  4.  That  the  plaintiff  did  not 
consent  expressly  or  otherwise  that  the  note  should  remain 
in  bank  for  discount  after  it  was  first  presented.  Judgment 
was  rendered  on  the  verdict  against  Mathews.  This  judg- 
ment was  affirmed  by  the  superior  court  at  a  general  term.. 
(See  5  Sand/.  S.  C.  JZ.,  439.)   Mathews  appealed  to  this  CDurt 
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Marvin,  J,  The  facts,  as  foand  by  the  jury,  may  be 
Driefly  stated.  The  plaintiff  made  the  note  payable  to  the 
order  of  Robert  Jones,  for  the  accommodation  of  James 
Jones  &  Co.,  and  Robert  endorsed  for  their  accommodation. 
The  note  was  to  be  offered  for  discount  at  the  Manhattan 
Bank,  and  if  discounted  the  proceeds  were  to  be  used  in 
paying  notes  made  by  James  Jones  &  Co.,  and  upon  which 
the  plaintiff  and  Robert  Jones  were  liable  as  endorsers. 
The  Manhattan  Bank  refused  to  discount  the  note.  The 
defendant,  Mathews,  took  the  note  and  converted  and  appro*- 
priated  it,  procuring  it  to  be  discounted  at  a  bank  without 
the  knowledge  or  consent  of  the  plaintiff,  or  of  James 
Jones  &  Co.  And  the  jury  have  negatived  any  ratification 
by  the  plaintiff  of  the  act  of  the  defendant. 

It  is  not  material  to  inquire  whether  James  Jones  &  Co. 
were  restricted  to  the  use  of  the  note  at  the  Manhattan 
Bank ;  the  material  restriction  was,  that  it  should  be  used 
to  raise  money  with  which  to  pay  off  notes  upon  which 
the  plaintiff  and  Robert  Jones  were  liable  as  accommoda* 
tion  endorsers.  Jones  &  Co.  had  no  right  to  use  the  note 
for  any  other  purpose.  There  was  evidence  authorizing  the 
jury  to  find  that  after  the  note  had  been  presented  by  Jones 
&  Co.  to  the  Manhattan  Bank  for  discount,  and  the  bank 
had  refused  to  discount  it,  Jones  &  Co.  notified  the  plaintiff 
of  these  facts  and  requested  him  to  call  and  get  the  note, 
and  that  he,  a  few  days  thereafter,  called  for  it.  In  the 
meantime  the  defendant  had  taken  it.  This  would  show 
that  Jones  &  Co.  made  no  further  claim  to  the  note,  and 
that  the  plaintiff  claimed  the  right  to  have  it  surrendered 
to  him.  The  judge  submitted  the  question  to  the  jury, 
whether  the  plaintiff  was  the  owner  of  the  note  at  the  time 
of  the  alleged  c<mverBion ;  by  which  I  understand  him  to 
Have  submitted  whether  the  plaintiff  was  at  that  time  enti- 
tled to  the  possession  of  the  note  as  against  Jones  &  Co. ; 
not  whether  the  note,  at  that  time,  in  the  hands  of  Jones 
&  Co.  was  of  any  valuej  or  that  any  one  had  any  property 
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in  it.  The  note,  in  the  hands  of  any  one  not  a  bona  fide 
holder,  was  without  value ;  and  it  may  be  conceded  that 
had  the  defendant  destroyed  it,  no  action  could  have  been 
maintained  against  him  by  the  plaintiff.  But  the  defendant 
Mathews  took  the  note,  and  by  his  wrongful  act  caused  it 
to  become  valuable  in  the  hands  of  a  bona  fide  holder,  and 
he  received,  as  the  fruit  of  his  wrongful  act,  the  full 
amount  of  such  value,  and  made  the  plaintiff  liable  therefor. 
And  herein  is  the  gravamen  of  the  action. 

In  Murray  et  id.  v.  Burling  (10  J".  JR.,  172),  the  action 
was  trover  for  the  conversion  of  a  note  made  by  the  plain- 
tiffs. The  note  was  handed  to  the  defendant  to  procure  the 
money  upon  it  from  a  third  person.  Instead  of  doing  this, 
he  used  the  note  for  another  purpose.  It  was  held  that  he 
was  liable.  While  the  note  remained  in  the  hands  of 
Burling,  it  could  not  be  enforced  against  tiie  makers,  It 
was  of  no  more  value  than  the  note  in  the  present  case  at 
the  time  Mathews  took  it  \  but  by  the  act  of  passing  it  to 
a  bona  fide  holder  it  became  valuable.  Ii^  Evans  v.  Kijtrxr 
(1  Barn.  Sf-AdoL^  528)  the  plaintiff  was  the  acceptor  and 
the  bill  belonged  to  him.  It  was  in  the  possession  of  the 
drawer,  and  he  transferred  it  with  notice  to  the  defendant 
It  was  held  that  the  action  could  be  maintained.  The 
case  is  an  authority  to  show  that  it  is  not  a  good 
objection,  that  the  action  is  brought  by  the  maker  of  a  note 
or  the  acceptor  of  the  bill  which  has  been  converted. 

The  measure  of  damages  was  th^  amount  which  the 
plaintiff  had  been  injured  by  the  wrongful  act  of  the  defen- 
dant. The  note  was  transferred  to  a  bona  fide  holder,  and 
the  plaintiff  is  liable  upon  it ;  and  the  presumption  is  that 
he  has  paid  it,  or  will  pay  it  voluntarily,  or  that  he  will  be 
compelled  to  pay  it.  It  was  his  duty  to  the  holder  to  pay 
it  at  maturity*  He  cannot  relieve  himself  from  liability 
without  payment.  It  was  not  necessary  that  he  should  pay 
the  note  before  action.  His  cause  of  action  accrued  im- 
o^diately  upon  his  becoming  liable  upon  the  note,  and  he 
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was^so  liable  when  the  note  was  transferred  to  a  bona  fide 
holder.  In  Evana  v.  Kymer  {supra)  the  plaintiff  had  not 
paid  the  acceptance  and  the  objection  was  taken.  In 
Murray  v.  Burling  (supra)  the  plaintiff  had  paid  the  note 
and  this  objection  was  taken.  Neither  the  right  of  action 
nor  the  measure  of  damages  depends  upon  the  fact  of 
payment.  It  is  enough  if  the  plaintiff  is  liable  to  pay,  and 
as  the  precise  sum  which  he  is  liable  to  pay  is  known,  there 
is  no  difficulty  in  fixing  the  amount  of  damages. 

A  general  exception  was  taken  to  the  entire  charge.  If 
any  independent  portion  of  the  charge  was  correct,  this 
exception  is  not  available.  But  I  see  no  objection  to  the 
charge,  properly  understood.  Several  requests  were  made 
to  the  judge  to  charge  the  jury  on  specified  points  in  a 
particular  manner.  If  the  judge,  in  his  charge,  substantially 
covered  these  propositions,  it  was  not  error  in  him  to  refuse 
to  charge  further  or  different.  The  judge  submitted  to  the 
jury  correctly  the  matters  as  to  which  he  was  requested 
specifically  to  charge. 

It  remains  to  consider  the  sufficiency  of  the  complaint. 
It  was  ably  attacked  and  criticised  upon  the  argument.  It 
is  objected  that  it  does  not  state ya^:^  sufficient  to  entitle  the 
plaintiff  to  recover  the  amount  of  the  note,  there  being  no 
allegation  that  the  plaintiff  had  paid  it  or  become  liable  on 
it.  The  objection  rests  upon  the  propositions :  1.  That  the 
paper  was  of  no  value  when  Mathews  took  it,  and  that  it 
so  remained  until  transferred  to  a  bona  fide  holder ;  and 
2.  That  it  was  necessary  to  aver  and  prove  payment.  These 
objections  have  been  already  noticed  so  far  as  the  law  ap- 
plicable to  them  is  concerned.  It  may  be  conceded  that 
the  note  was  valueless  until  it  passed  into  the  hands  of  a 
bona  fide  holder,  though  Evans  v.  Kymer  (supra)  seems  to 
establish  a  different  principle.  It  was  not  necessary  to 
allege  pajrment  in  the  complaint  unless  it  was  also  necessary 
to  prove  it  on  the  trial.  It  was  necessary,  as  I  think,  that 
the  complaint  should  show  that  the  note  had  passed  into 
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the  hands  of  a  bona  fide  holder,  aa  otherwise  there  would 
have  been  no  conversion  of  the  property  of  the  plaintiff  to 
his  damage.  In  the  complaint,  the  making  of  the  note  and 
the  parties  to  it  and  the  purpose  for  which  it  was  made  are 
stated.  The  complaint  informs  us  what  was  done  with  the 
note  prior  to  the  defendants  taking  it;  and,  it  is  added, 
'^  whereupon  the  plaintifi*  became  entitled  to  the  possession 
of  the  said  note."  It  was  probably  not  necessary  to  state 
this  conclusion  upon  the  facts  stated,  but  it  can  do  no  harm* 
There  is  no  express  averment  in  the  complaint  of  property 
in  the  plaintiff,  but  the  facts  are  stated  showing  that  he  was 
entitled  to  the  note,  and  this  is  sufficient  certainly  after 
verdict.  I  think  under  the  authorities  already  cited  it  would 
have  been  proper  to  aver  property  in  the  plaintiff. 

In  charging  the  conversion,  the  language  is  ^^that  the 
defendants  converted  and  disposed  of  the  note  to  their  own 
use."  It  is  objected  that  this  is  not  sufficient  to  show  that 
the  note  had  passed  into  the  hands  of  a  bona  fide  holder,  so 
as  to  render  the  plaintiff  liable  upon  it.  It  is  the  usual 
form  of  alleging  conversion  of  a  chattel.  I  certainly  should 
have  preferred  a  fuller  statement  of  facts  in  this  case,  still.  I 
think,  liberally  construed,  the  allegation  is  sufficient.  We 
are  required  to  construe  pleadings  under  the  Code  liberally. 
The  defendants  converted  and  disposed  of  the  note  to  their 
own  use.  This  is  equivalent  to  an  allegation  that  they  had 
negotiated  the  note  for  their  own  use,  and  in  construing 
such  an  allegation,  I  think  we  should  understand  that  it  had 
been  negotiated  in  the  usual  course  of  business,  not  that  it 
had  been  hypothecated  or  used  as  a  collateral  security.  The 
fact  that  it  had  been  negotiated  to  a  bona  fide  holder  was 
proved  .upon  the  trial  without  objection. 

I  am  of  opinion  that  the  judgment  should  be  affirmed 

Denio,  J.  The  most  material  question  in  this  case  is, 
whether  an  actionin  the  nature  of  trover  can  be  maintained 
for  a  promissory  note,  which,  never  having  beon  negotiated 
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when  the  defendant  took  it,  had  not  any  legal  inception, 
and  where  the  act  charged  upon  the  defendant  as  a  convei^ 
sion  is  the  passing  of  the  note  to  a  bona  fide  holder.  Upon 
general  principles,  I  should  say  that  a  note  in  the  hands  of 
the  maker  or  his  agent,  which  had  not  been  negotiated  or  in 
any  way  put  in  circulation,  or  which,  having  been  negotiated, 
had  been  aft^wards  taken  up  and  returned  to  the  maker, 
was  not  property  in  any  such  sense  as  would  render  it  the 
subject  of  larceny,  or  of  trespass  or  trover  ;•  and  that  one, 
who  should  wrongfully  get  possession  of  such  paper  and 
give  it  vitality  and  valup  by  passing  it  to  a  bona  fide  holder, 
would  not  be  liable  to  such  an  action  as  the  present,  though 
the  party  injured  could  doubtless  recover  the  damages 
which  he  might  sustain  by  such  an  act,  in  an  action  in 
another  form  against  the  wrong-doer.  {Harris  v.  Clarkt  3 
Comjst.y  93  ;  People  v.  Loomisy  4  Denioj  380.)  The  question, 
however,  is  one  of  form,  and  if  it'  appears  that  actions  of 
this  class  to  redress  such  an  injury  have  been  sanctioned 
by  the  courts,  it  must  be  considered  as  an  exception  engrafted 
upon  the  general  principle,  and  the  kction  should  be  sus- 
tained, though  it  should  not  be  in  accordance  with  theoretic 
rules.  An  examination  of  the  cases  will  show  that  the 
exception  has  been  firmly  established.  Murray  v.  Bitrling 
(10  John. J  172)  was  like  the  present  in  its  essential  features. 
The  plaintiffs  owed  a  debt  which  they  had  contracted  for 
the  accommodation  of  one  Swan,  apd  which  would  become 
payable  on  the  31st  July,  1812.  Swan  informed  them  that 
the  money  to  meet  this  engagement  could  be  borrowed  of 
one  Eauman  on  the  plaintiffs'  note  at  sixty  days.  The 
plaintiffs  accordingly,  on  the  26th  July,  made  their  note  for 
the  amount  at  sixty  days,  payable  to  the  order  of  Swan,  and 
delivered  it  to  him  to  be  negotiated  to  Eauman  for  the  pur- 
pose of  obtaining  the  money.  Swan  delivered  the  note  to 
the  defendant,  who  undertook  to  get  the  money  of  Eau- 
man, who  was  his  brother-in-law,  and  give  it  to  Swan  for 
^he  plaintiffs  ;  but  instead  of  doing  so,  he  passed  it  oflf  to 
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Jtfmtum  &:  Champlin  in  payment  of  his  own  debt,  and  they 
procured  it  to  be  discounted  at  the  Mechanics'  Bank.  When 
ii  became  due  the  plaintiffs  took  it  up  and  brought  trover 
against  the  defendant  for  converting  it,  and  it  was  held  that 
the  action  was  maintainable.  Mr.  Wells,  of  counsel  for 
the  defendant,  took  the  same  ground  which  is  insisted  on 
for  the  defendant  in  this  case.  *^  How  can  it  be  said  (he 
argued)  that  the  maker  of  a  note,  payable  to  another,  has 
any  property  in  that  note  ?"  The  court  say  :  "  The  note 
was  put  into  the  defendant's  hands  for  a  definite  and  specific 
purpose  to  pass  to  Eauman,  and  any  other  use  of  it  was  a 
violation  of  his  trust.  It  is  the  abuse  of  trust,  or  the 
breach  of  such  lawful  possession,  which  constitutes  the  con- 
version." This  case  would  be  a  precedent  for  the  present 
action,  if  it  had  appeared  that  the  defendant,  -knowing  the 
object  for  which  the  note  was  made,  had  acted  with  the 
assent  of  Jones  &  Co.  in  procuring  it  to  be  discounted  for 
his  own  benefit  or  for  any  other  purpose  than  to  take  up 
notes  at  the  Manhattan  Bank,  upon  which  the  plaintiff  was 
liable.  In  Bicck  v.  Kent  (3  Verm.  JR.,  99),  it  was  held  in  a 
case  where  the  payee  of  a  note,  which  ought  to  have  been 
delivered  up  to  the  maker,  sold  and  transferred  it  to  a  third 
person  who  afterwards  sued  the  maker  thereon  and  recovered 
judgment,  that  trover  would  lie  by  the  maker  against  ^the 
payee  to  recover  the  amount  of  the  note.  Evans  v.  Kymer 
(1  Bam.  If  Adolph.j  528)  is  an  authority  in  point  in  the 
king's  bench.  A  bill  of  exchange  was  drawn  by  one 
Nevett  upon  and  accepted  by  the  plaintiff  for  a  specific 
purpose,  viz:  In  order  that  it  might  be  discounted,  and 
thai  the  proceeds  might  be  applied  in  payment  of  two 
other  bills  drawn  by  Nevett  upon  and  accepted  by  the 
plaintiff.  That  object  was  accomplished  by  other  means, 
namely,  by  moneys  furnished  by  the  plaintiff,  the  acceptor. 
The  bill  remained  in  the  hands  of  Nevett,  subject  to 
the  order  of  the  plaintiff.  Afterwards  Nevett  delivered  it 
to  the  defendant  as  security  for  his  endorsing  Nevett's  note 
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for  his  accommodation,  the  defendant  at  the  time  knowing  the 
purpose  for  which  the  bill  was  made.  It  was  held  that  trover 
would  lie,  and  that  the  measure  of  damages  was  the 
amount  of  the  bill.  These  cases  are  decisive  in  favor  of 
the  action ;  and  the  one  last  referred  to  shows  that  the  rule 
of  damages  sanctioned  by  the  superior  court  was  correct. 

It  is  objected  that  the  complaint  does  not  9tate  that  the 
defendants  negotiated  the  note  to  a  bona  fide  holder,  in 
violation  of  the  object  for  which  it  was  made.  It  does 
allege  that  the  defendant  Mathews  illegally  and  wrongfully 
took  the  note  from  the  possession  of  James  Jones  &  Co., 
and  delivered  it  to  the  other  defendant,  and  that  they  dis- 
posed of  and  converted  it  to  their  use.  It  was  not  under 
the  former  system,  and  is  not,  in  my  opinion,  now,  necessary 
to  state  the  manner  in  which  the  defendant  has  converted 
property  for  which  trover  is  brought ;  but  the  simple  alle- 
gation that  he  has  done  so  is  sufficient.  Where  it  is  once 
settled  that  negotiable  paper  in  the  hands  of  the  maker  or 
acceptor  is  the  subject  of  an  action  of  trover,  the  allegation 
that  the  defendant  has  converted  it  refers  to  some  act  by 
which  such  property  thus  situated  could  be  converted. 

There  was  no  sufficient  exception  to  the  charge ;  and  as 
to  the  request  to  charge  upon  specific  propositions,  the 
matter  proposed  seems  to  me  to  be  fairly  covered  by  the 
instructions  which  the  court  gave,  including  *the  points 
which  he  directed  them  to  find  specifically. 

Upon  the  whole  case,  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed. 


Judgment  accordingly 
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Hall  and  another  against  Eellogo  and  others. 

A  judgment  creditor  who  makes  a  demand  of  the  debtor  that  he  apply  his 
property  and  choses  in  action  to  the  payment  of  the  Judgment,  and  who,  on  his 
refusal,  procures  a  warrant  to  be  issued  for  his  arrest  pursuant  to  the  act  to 
abolish  imprisonmont  for  debt  and  to  punish  fhradulent  debtors,  thereby 
acquires  a  right  to  have  the  equitable  assets  of  the  debtor  appropriated  to 
tho  payment  of  his  Judgment,  to  the  exclusion  of  other  Judgment  creditors. 

The  debtor  cannot  defeat  this  right  by  subsequent  acts  in  &yor  of  other  Judg- 
ment creditors. 

Nor  are  other  Judgment  creditors,  who  before  the  arrest  of  the  debtor  on  the  first 
warrant  make  similar  demands  of  and  procure  similar  warrants  to  be  issued 
against  him  which  are  executed  at  the  same  time  with  that  first  issued,  en- 
titled to  a  pro  rata  share  of  the  assets. 

Accordingly  where  the  plaintiflb  applied  to  the  debtor  to  appropriate  hischoses 
in  action  to  the  payment  of  their  Judgment,  whieh  he  declined  to  do,  and 
they  procured  a  warrant  to  be  issued  and  delivered  to  the  sherifif  for  his 
arrest ;  and  tho  debtor,  to  prevent  the  plaintifik  fVom  acquiring  a  preference 
and  to  ensure  a  ratable  distribution  of  his  property  between  them  and  other 
creditors,  concealed  himself,  and  the  latter,  with  his  connivance,  made  similar 
demands  and  procured  similar  warrants  to  be  issued  to  the  sheriff  who  ar- 
rested and  brought  him  before  the  officer  by  virtue  of  all  the  waixants,  and 
he  was  convicted  an4  a  precept  for  his  comnHtment  made  out,  when  he  elect- 
ed to  and  did  make  an  assignment  of  his  property  under  the  11th  section  of 
the  act ;  JTeldf  that  the  plaintiffs  were  entitled  to  have  their  Judgment  first 
satisfied  out  of  the  proceed)}  of  the  assigned  estate,  and  that  the  residue 
should  be  distributed  to  the  others  in  the  order  in  which  they  made  their 
several  demxuids. 

On  the  morning  of  the  17th  of  January,  1848,  between 
gix  and  seven  o'clock,  the  plaintiffs  caused  a  judgment  to  be 
perfected  in  their  favor  in  the  supreme  court,  against  one 
McKnight,  on  a  bond  and  warrant  of  attorney  theretofore 
executed  by  him  to  them,  and  on  the  same  day,  at  eight 
o'clock  A.  M.,  they  made  a  demand  of  McEnight  that  he 
should  apply  any  money  or  choses  in  action  belongipg  to 
liim,  or  so  much  thereof  as  should  be  sui&cient,  to  the  pay- 
ment of  the  judgment ;  this  he  refused  to  do.  On  the  same 
day  the  plaintiffs  applied  to  Mr.  Justice  Mullet  for  a  warrant 
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against  McEnigfat,  under  the  second  subdivision  of  the  fourth 
section  of  the  act  to  abolish  imprisonment  for  debt  and  to 
])unish  fraudulent  debtors  {Laws  of  1831,  p.  396) ;  the  justice 
issued  the  warrant  pursuant  to  the  act,  and  it  was  on  the 
same  day,  between  nine  and  ten  o'clock  in  the  forenoon 
delivered  to  the  sheriff  of  Erie  county,  where  McKnight 
resided,  to  be  executed.  Upon  the  demand  being  made, 
McKnight,  fearing  that  such  warrant  would  be  issued,  con* 
cealed  himself  from  the  sheriff,  and  communicated  to  the 
attorneys  of  other  creditors,  who  are  defendants  herein,  that 
such  demand  had  been  made  by  the  plaintiffb,  and  that  a 
warrant  would  probably  be  immediately  issued  for  his  arrest ; 
and  expressed  to  them  his  willingness  to  confess  a  judgment 
to  such  of  them  as  did  not  then  hold  bonds  and  warrants 
of  attorney  executed  by  him,  for  the  amounts  owing  to  them 
respectively,  to  the  end  that  they  might  take  procedings  to 
compel  him  to  apply  his  choses  in  action,  pursuant  to  said 
act,  in  payment  of  their  judgments.  The  defendants,  Kellogg 
and  others  and  .Greene  and  others,  respectively  recovered 
judgments  in  the  supreme  court  against  McKnight,  on  the 
same  17th  of  January,  at  nine  o'clock  A.  M.,  upon  and  by  vir- 
tue of  bonds  and  warrants  of  attorney  which'he  had  previously 
executed  to  them.  While  McKnight  was  concealed  and  the 
sheriff  seeking  to  arrest  him  by  virtue  of  the  warrant  issued  on 
the  application  of  the  plaintiffs,  he  executed  bonds  and  war- 
rants of  attorneys  respectively  to  the  defendants  Wilcox, 
Iloppack  and  others,  Kinnan  and  others,  and  Proovoost  for  the 
amounts  which  he  was  owing  them  respectively,  upon  which 
they  recovered  judgments  in  the  supreme  court  on  the  17th 
and  18th  of  January.  Prior  to  the  19  th  of  January,  the 
plaintiffs  in  these  judgments  respectively  by  the  aid  of  the 
attorney  of  McKnight,  who  knew  the  place  of  his  conceal- 
ment, caused  demands  to  be  made  upon  him  to  apply  his 
money  and  choses  in  action  to  the  payment  of  these  judg- 
ments,  which  he  declined  to  do ;  and  thereupon  on  the  day 
last  named,  applications  were  made  by  the  plaintiffs  in  each 
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of  the  judgments  perfected  against  McEnight,  subsequently 
to  that  of  the  plaintiffs  herein^  to  Justice  Mullett  for  war* 
rants  against  him  under  the  second  subdivision  of  the  4th 
eection  of  the  aforesaid  act;  which  warrants  were  issued  and 
on  the  same  day  delivered  to  the  sheriff  of  Erie  county  to 
be  executed.  McEnight  concealed  himself,  gave  information 
to  the  other  creditors  of  the  demand  made  by  the  plaintiffs, 
executed  the  bonds  and  warrants  while  concealed,  and  gave 
written  refusals  to  the  demands  made  upon  him  by  the 
plaintiffs  in  the  judgments  perfected  after  the  plaintiffs',  for 
the  purpose  and  with  the  intent  of  defeating  the  preference 
which  the  plaintiffs  herein  were  seeking  to  acquire  by  the 
proceedings  instituted  by  them,  and  of  securing  a  ratable 
distribution  of  his  property  among  the  plaintiffs  in  all  the 
judgments.  After  all  the  warrants  were  delivered  to  the 
sheriff,  McKnight  voluntarily  surrendered  himself  to  the 
sheriff,  who  brought  him  by  virtue  of  the  warrants,  before 
Justice  Mullett.  McEnight  then  controverted,  by  affidavit, 
the  facts  upon  which  the  warrant  on  behalf  of  the  plain- 
tiffs was  issued ;  and  after  hearing  proofs.  Justice  Mullett 
decided  in  favor  of  the  plaintiffs  and  signed  a  precept  pur- 
suant  to  the  act  for  the  commitment  of  McEnight.  In  the 
other  cases  McEnight  did  not  controvert  the  complaints  on 
which  the  warrants  were  issued,  and  the  justice  made  an 
order  that  precepts  for  his  commitment  issue  in  each. 
Before  either  of  the  precepts  were  actually  delivered  to  the 
sheriff,  McEnight  elected  to  make  an  assignment  under  the 
Ilth  section  of  the  aforesaid  act.  The  plaintiffs  then  insisted 
that  they  were  entitled  to  a  preference  or  priority  in  the 
distribution  of  the  property  of  the  debtor;  the  justice 
declined  to  decide  this  question,  and  directed  an  assignment 
to  be  made  to  the  defendant  Babcock,  reciting  in  the  order 
of  time  the  proceedings  taken  in  each  case,  and  such 
assignment  was  executed  by  McEnight,  and  he  discharged 
from  custody. 
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The  assigned  property  was  insufficiftnt  to  pay  all  the 
judgments,  and  the  plaintiffs  instituted  this  suit  against 
McKnight,  the  assignee,  and  the  other  judgment  oreditoi's, 
claiming  they  were  entitled  to  a  preference  in  the  distribu- 
tion of  the  assigned  estate ;  the  defendants  appeared  and 
answered.  The  cause  was  tried  before  Justice  Mullett« 
when  the  facts  above  stated  were  proved,  and  he  decider? 
that  the  plaintiffs  were  to  be  first  paid  the  amount  of  theii 
judgment  out  of  the  assets  in  the  hands  of  the  asfdgnee, 
and  directed  the  order  in  which  the  residue  should  be  dis- 
tributed among  the  other  judgment  creditors,  and  judg- 
meut  was  entered  accordingly.  From  this  judgment 
several  of  the  defendants  appealed.  The  appeal  was  heard 
at  a  general  term  of  the  supreme  court,  in  the  eighth 
district,  where  the  judgment  given  at  special  term  was 
reversed  and  judgment  rendered  directing  the  proceeds  of 
the  assigned  property  to  be  distributed  ratably  among  all 
the  judgment  creditors.  {See  13  Barb.  603.)  The  plaintiffs 
appealed  to  this  court. 

Jno.  L.  Talcottj  for  the  appellants,  insisted  that  the 
plaintiffs  by  first  making  their  demand  under  the  act  of 
1831,  procuring  their  warrant,  placing  it  in  the  hands  of 
the  officer  for  service,  and  diligently  prosecuting  the  statute 
remedy,  obtained  a  priority  over  the  other  creditors  of 
McKnight,  so  far  as  regards  property  not  tangible  on 
execution.  {People  v.  Abel^  3  Hill^  109 ;  Berihelon  v.  Betts^ 
4  jffi//,  577,  per  Cowen^  J./  Moak  v.  De  Forrest^  5  HiU^  605, 
per  Nelson^  C.J.;  Spear  y.  WarddU  1  Conut.j  149,  per  Wright, 
/.,  and  160  per  BronsoUf  J.;  Stewart  et  aL  v.  Biddlecufn^  2 
Comst,f  103,  per  Jcwett  J.,  jp.  107.) 

J.  Zr.  Curteniusj  for  respondents,  Kellogg  and  others. 
Crreen  and  Sheldon,  for  re^ondents  Einnan  and  otber8« 


ALBANY,  MARCH,  1855.  829 

Hall  againtt  Kellogg. 

Gardineb,  Ch.  J.  If  our  courts  have  failed  to  make  the 
net  abolishing  imprisonment  for  debt  consistent  with  itself, 
it  is  not  for  want  of  ingenuity,  or  of  variety  in  their  experi- 
ments for  that  purpose.  The  late  chancellor  applied  to 
the  law  the  maxim  of  his  court,  that  among  creditors 
equality  was  equity,  and  attempted  to  construe  the  act  upon 
that  principle ;  but,  independently  of  other  difficulties,  this 
theory  required  the  rejection  of  one  positive  provision  of 
the  law,  and  the  substitution  of  another,  besides  convicting 
its  framers  of  gross  negligence,  or  gross  ignorance.  The 
late  supreme  court  on  the  other  hand  assumed  that  the 
statute  was  ancillary  to  the  common  law,  and  was  intended 
to  furnish  a  remedy  in  behalf  of  prosecuting  creditors  in 
the  nature  of  a  statute  execution,  by  which  the  concealed 
and  equitable  assets  of  the  fraudulent  debtor  might  be 
reached,  and  which,  as  the  law  then  stood,  could  only  bo 
discovered  and  sequestrated  through  the  aid  of  a  court  of 
chancery. 

The  court  below  occupy  a  middle  ground.  To  a  certain 
point  in  the  statute,  they  hold  that  the  remedy  afforded 
must  be  in  the  name  and  is  for  the  benefit  of  the  prosecuting 
creditor;  but  after  he  has  established  the  fraud  for  which 
the  proceedings  were  instituted,  the  act  leaves  him  to  the 
mercy  of  an  exasperated  debtor,  who  by  an  assignment  may 
deprive  him  of  his  preference,  and  compel  him  to  share  the 
fruits  of  the  litigation  with  the  creditors  who  were  too  wise 
or  too  indulgent  to  prosecute  on  their  own  account. 

Whether  the  legislature  intended  this  species  of  compul- 
sory benevolence  may  be  doubted;  but  no  one  can  read  the 
opinion  of  the  learned  court  in  the  case  now  before  us  without 
a  conviction  that  there  is  much  in  the  letter  of  the  statute  tc 
authorize  the  supposition.  This  court,  however,  in  Spear  v. 
Warddlf  adopted  the  construction  given  to  this  act  by  the  for 
mer  supreme  court,  holding  that  the  assignment  of  the  debtor 
under  the  16th  and  17th  sections  was  for  the  benefit,  primarily 
of  the  creditor  who  instituted  the  proceeding,  and  not  of 
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the  creditors  generally.  (1  Comsu^  144,  160.)  The  yanous 
provisions  of  the  statute  were  then  fully  examined,  so  far 
as  they  bore  upon  the  question  of  preference;  and  that 
case,  in  connection  with  those  upon  the  same  subject  in  the 
former  supreme  court,  has  given  an  exposition  to  the  law 
which  has  since  been  acquiesced  in,  and  acted  upon  by  the 
profession.  It  would  not  be  wise  to  depart  from  a  rule 
thus  settled,  in  reference  to  a  law  as  vague  as  this  is 
admitted  to  be,  even  if  we  were  satisfied,  which  I  certainly 
am  not,  that  it  was  incorrect. 

The  only  questions  I  feel  myself  at  liberty  to  consider 
are,  whether  the  plaintiff  was  the  first  who  instituted  pro- 
ceedings against  the  debtor;  and  second,  whether  the 
circumstance  of  the  defendants  having  obtained  judgments 
and  commenced  proceedings  under  the  act,  before  the 
assignment  wba  executed,  will  entitle  them  to  a  pro  raut 
distribution  with  the  plaintiff.  And  first,  the  judgment  of 
the  plaintiffs  was  in  fact  docketed  some  hours  prior  to  those 
of  the  defendants,  or  any  of  them.  Without^  however, 
attaching  any  importance  to  this  circumstance,  and  assuming 
that  all  were  obtained  at  the  same  instant,  the  plaintiffs 
were  the  first  who  demanded  of  the  debtor  an  appropriation 
of  his  equitable  assets  in  payment  of  their  judgment.  He 
had  ample  means,  and  it  was  his  duty  then  to  have  complied 
with  that  demand.  His  refusal  the  law  pronounces  a 
fraud,  of  which  he  was  subsequently  adjudged  to  be  guilty. 
If  he  had  made  the  appropriation,  the  plaintiffs  would  have 
obtained  a  preference  in  fact ;  this  right  to  a  present  pay- 
ment under  the  act  was  a  preference  in  law,  which,  it  is 
clear,  could  not  be  affected,  much  less  annulled,  by  the 
fraud  of  the  debtor.  I  think  that  the  rights  of  the  plaintifla 
were  fixed  by  the  demand,  followed  as  it  was  by  an  imme- 
diate application  for  a  warrant,  its  issue  and  delivery  to  the 
sheriff;  all  of  which  were  prior  to  any  similar  proceeding 
upon  the  part  of  the  defendants. 
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Second.  Are  the  defendants,  or  either  of  them,  entitled 
to  a  pro  rata  dividend  with  the  plaintiffs  under  the  assign- 
ment ordered  and  executed  by  the  debtor  ?  This  question 
is,  in  truth,  to  some  extent,  dependent  upon  the  one  already 
considered.  For  if  the  plaintifls,  by  their  superior  vigilance, 
gained  a  preference,  they  would  not  lose  the  right  by  the 
assignment.  This  is  the  fair,  if  not  necessary  conclusion 
from  the  principle  established  in  Spear  v.  Wardell  {supra)* 
It  is  true  that  the  defendants  are  creditors  by  judgment, 
and  there  were  none  such  in  that  caae ;  but  a  right  to  a 
preference  is  not  acquired  by  the  commencement  of  a  suit, 
or  the  obtaining  of  a  judgment  against  the  debtor,  or  by 
the  commission  by  him  of  the  irauds  specified  in  the  4th 
section.  In  addition  to  these  circumstances  there  must  be 
some  unequivocal  act  upon  the  part  of  the  creditpr,  indica- 
ting his  intention  to  avail  himself  of  the  provisions  of  the 
statute,  as  by  a  demand  of  payment  under  the  second  sub- 
division, or  an  application  for  a  warrant  for  some  one  or 
all  of  the  frauds  enumerated  in  the  other  subdivisions  of  the 
fourth  section.  The  right  once  acquired  cannot  be  defeated 
by  the  debtor,  either  by  preferring  another  creditor  .by  way 
of  assignment  or  judgment,  or  by  a  trust  created  for  the 
benefit  of  all  his  creditors  (Wood  v.  Bolard^  8  Paige^  556; 
Spear  v.  Wardell f  supra);  nor  by  a  voluntary  payment. 
Had  the  judgments  of  the  defendants  equalled  the  amount 
of  the  debtor's  assets,  in  this  case,  he  could  not  apply  them 
upon  those  judgments  to  the  exclusion  of  the  plainti£&, 
although  a  formal  demand  imder  the  statute  to  that  effect 
was  made  upop  him.  It  would  have  been  a  fraud  on 
his  part;  and  the  creditors  accepting  the  appropriation, 
with  knowledge  of  the  plaintiflb'  rights,  would  be  held 
trustees  for  their  benefit.  This  is  the  necessary  result  of  the 
decisions  to  which  I  have  referred,  and  is  obvious  from  the 
provisions  of  the  statute.  First,  the  original  prosecuting 
creditor  acquires  certain  rights  which  no  act  of  the  debtor 
can  impair.    In  this  the  chancellor,  the  former  supreme 
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court  aad  this  court  agree.  The  defendants  then  cannot 
claim  through  the  debtor  any  right  to  his  property  to  the 
prejudice  of  the  plaintiffs,  after  their  proceedings  were 
instituted.  Their  claim  to  a  pro  rata  distribution  must  rest 
exclusively  upon  the  provisious  of  the  statute.  Now  one 
privilege  secured  to  the  plaintiffs  by  the  act  was  that  of 
receiving  from  the  debtor  the  full  amount  of  their  judgment^ 
to  the  exclusion  of  the  defendants,  although  it  might  require 
the  appropriation  of  all  his  property.  The  defendants 
commencing  proceedings  subsequently  possessed  no  such 
right.  The  debtor  might  have  alleged,  and  proved  the 
previous  demand  and  application  in  justification  of  his 
refusal  to  comply  with  a  similar  demand  on  their  part,  upon 
the  ground  that  his  assets  were  only  sufficient  to  discharge 
the  first  judgment.  Otherwise  the  debtor  has  only  to  put 
himself  in  communication  with  other  creditors  after  pro- 
ceedings are  commenced,  as  was  done  in  this  case,  confess 
judgments  and  upon  demand  appropriate  all  his  property 
to  their  payment,  to  exclude  the  creditor  first  prose- 
cuting, not  only  from  a  preference  but  from  all  share 
in  his  assets.  If  I  am  correct  in  this,  a  preference  is  created 
by  the  statute  in  the  outset.  Second,  the  proceedings 
authorized  by  the  first  nine  sections,  and  four  of  the  five 
subdivisions  of  the  tenth,  are  admitted  to  be  of  the  same 
character.  They  are  all  in  the  name  and  for  the  benefit  of 
the  prosecuting  creditor.  By  the  first  and  second  subdivi- 
sions of  the  tenth  section,  the  debtor  may  pay,  or  secure 
the  plaintiffs'  debt ;  and  he  may  do  this,  although  it  requires 
the  appropriation  or  pledge  of  all  his  property.  But  could 
he,  rightfully,  secure  the  second  creditor  by  a  pledge  of  all 
his  assets  to  the  exclusion  of  the  first  ?  Such  an  act  would 
be  a  gross  fraud  upon  the  law,  whether  we  suppose  a 
preference,  or  pro  rata  distribution  to  be  its  object ;  for  it 
wouhl  defeat  both,  and  leave  to  the  debtor  not  merely  an 
election  to  make  an  assignment,  but  practically  to  prefer 
Miy  one  of  the  creditors  whom  he  could  induce  to  prosecute. 
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According  to  the  third  subdivision  of  the  same  sectioDi  the 
debtor  may  avoid  imprisonment  by  executing  an  inventory 
of  his  estate,  and  an  account  of  his  creditors,  and  an  assign- 
ment  of  his  property.  So  far  it  is  conceded  that  the  law 
Tegards  the  interest  of  the  prosecuting  creditor,  but  with 
this  subdivision  it  is  supposed  that  a  change  occurs  in  its 
whole  spirit  and  object.  Creditors  are  named,  and  it  is 
asked  why  an  account  of  them,  if  they  are  not  interested 
in  the  subsequent  proceedings  ?  The  answer  to  this  inquiry 
is  found  by  reading  this  clause,  in  connection  with  the  6th 
article  of  the  Revised  Statutes  relative  ^'to  imprisoned 
debtors,"  to  which  "the  account  of  creditors"  must 
conform.  (2  R.  S.t  31.)  By  that  article,  no  creditors  are 
to  be  mentioned  but  those  who  have  charged  the  debtor 
in  execution.  According  to  the  analogy  of  that  article, 
the  debtor  in  this  case  would  at  most  be  required  to  name 
the  creditors  by  whom  he  was  imprisoned,  or  who  had 
instituted  proceedings  under  the  act,  which  would  result 
in  his  imprisonment,  unless  arrested.  Accordingly  no  notice 
whatever  is  necessary,  when  the  assignment  is  made  at  the 
hearing,  when  the  prosecuting  creditors  are  in  court ;  and 
when  made  after  commitment,  notice  is  to  be  served  only 
on  "  the  plaintifis  by  whom  such  defendant  shall  be  prose- 
cuted." (§  14.)  The  creditors  who  may  oppose  the  dis- 
charge are  those  only  who  are  entitled  to  notice,  to 
dividends,  and  bound  by  the  discharge  if  granted.  Great 
reliance  is  placed  upon  the  18th  section,  by  which  the 
assignees  are  clothed  with  "the  same  powers  over  the 
assigned  property,  specified  in  the  8th  article  of  the  Revised 
Statutes  (2  JR.  5.,  p.  40),  and  shall  be  subject  to  the  same 
duties,  obligations  in  all  respects,  and  shall  make  dividends." 
The  8th  article  contains  provisions  applicable  to  "  absent, 
concealed  and  non-resident  debtors,"  three  insolvent  laws, 
and  an  act  in  relation  to  prisoners  confined  in  the  state 
prisons.  The  "  rights  and  powers,  the  duties  and  obligations 
of  the  assignees,"  under  the  several  statutes,  are  radically 
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and  irreconcilably  different.  According  to  the  3d,  4th  and 
5th  articles,  preferences  are  given  to  debts  owing  to  the 
United  States,  and  to  the  sureties  of  the  debtor,  and  to 
those  due  from  him  as  guardian,  &c.,  and  the  debtor  himself 
is  entitled  to  five  per  cent  on  the  amount  of  hk  indebtedness, 
where  the  dividend  exceeds  seventy  per  cent.  By  the  6th 
article  the  prosecuting  creditors  are  only  to  be  paid,  and 
the  surplus  goes  to  the  debtor.  These  are  examples  of 
what  may  be  found  more  at  larfi;e  in  the  8th  article.  The 
presumption  undoubtedly  is,  that  the  legislature  understood 
what  they  intended  by  this  reference ;  if  so,  the  knowledge 
did  not  survive  their  dissolution. 

From  this  chaos  of  conflicting  rights  and  duties,  we  are 
driven  back  to  the  act  in  question,  to  ascertain  who  are 
entitled  to  dividends,  and  in  what  order  they  are  to  be  paid. 
And  first,  the  effect  of  the  discharge,  partial  as  it  is,  ia 
limited  \o  a  particular  class  of  creditors  (^  17),  and  no  others 
are  interested.  Second,  all  creditors  by  contract  are  not 
included  in  this  class.  The  25th  section  excludes  all  debts 
not  exceeding  fifty  dollars,  and  although  in  the  aggregate 
they  may  constitute  nine-tenths  of  the  indebtedness,  the 
creditors  take  nothing  under  the  assignment.  Third,  all 
creditors,  upon  whom  notice  by  the  14th  section  must  be 
personally  served,  are  entitled  to  dividends,  and  perhaps 
those,  who  have  commenced  suits  in  courts  of  record  upon 
contract  against  the  debtor,  may  also  be  included  by  impli- 
cation from  the  12th  section.  But  this  does  not  prove  that 
those  who  may  claim  dividends  are  to  share  ratably.  We 
are  not  to  look  for  equality  in  a  statute  which  confessedly 
begins  with  a  preference  and  ends  by  excluding,  it  may  be, 
two-thirds  of  the  creditors  from  all  participation  in  the 
assigned  property.  If  it  was  an  insolvent  law,  such  a 
distribution  would  be  repugnant  to  every  principle  of 
justice,  but  it  is  entirely  consistent,  if  considered  as  a 
remedy  for  prosecuting  creditors.  The  assignees  are  *''to 
make  dividends,"  and  the  duty  is  performed,  whether  the 
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plointifis  can  rightfally  receive  the  whole  or  a  part  of  their 
judgment.  The  word  dividend  does  not  necessarily  imply 
u  i)ro  rata  distribution.  There  may  be  but  a  single  prose- 
cuting creditor,  or  one  of  any  kind,  having  a  demand 
over  fifty  dollars  ;  he  is  not  to  lose  the  benefit  of  the  act, 
his  dividends  and  his  debt,  because  there  is  no  one  to  share 
with  him.  The  word  occurs  in  all  our  insolvent  laws,  and 
all  of  them  give  preference  to  debts  of  certain  description. 
They  prescribe  the  mode  of  distribution.  Tiiis  act  is  silent 
on  that  subject ;  or  if  it  speaks  by  reference,  it  is  in  a 
language  that  no  one  can  comprehend  or  expound.  We 
are,  therefore,  left  to  infer  from  its  other  provisions  and  the 
general  objects  of  the  statute,  the  legislative  will  on  the 
question.  What  that  purpose  was  has  been  settled,  as 
I  think  correctly,  by  the  various  decisions  to  which  I  have 
referred.  The  principle  thus  established  must,  in  the  ab- 
sence of  a  special  provision,  control  in  the  construction  of 
the  statute  upon  the  question  of  distribution. 

The  result  of  the  matter  is,  that  the  plaintiffs  obtained 
the  prior  right  to  an  appropriation  by  the  debtor  of  his 
property,  or  so  much  as  was  necessary  to  satisfy  their 
demand.  The  correlative  obligation  of  the  debtor  continued 
through  all  the  proceedings  to  the  time  of  the  assignment. 
So  much  is  conceded.  The  court  below  were  of  opinion 
that  the  creation  of  that  trust  not  only  exempted  the  debtor 
from  imprisonment,  but  discharged  the  obligation  also.  We 
think  the  duty  remained,  and  that  the  assignment  was  the 
means  provided  by  law  for  its  performance.  The  plaintiffs 
are,  therefore,  to  be  preferred  to  the  extent  of  their  judgment, 
and  the  other  prosecuting  creditors  are  to  be  paid  from  the 
surplus  of  the  assigned  property,  in  the  order  of  time  in 
which  the  demand  for  an  appropriation  of  the  debtor's 
property  was  made  by  them  respectively  and  refused. 

The  judgment  of  the  supreme  court  must  be  reversedi 
and  that  of  the  special  term  affirmed. 
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EuGGLES,  JoHNSOK,  Dean  and  Cbippen,  Js.,  concurred 
in  the  foregoing  opinion. 

Denio,  Hand  and  Mabvik,  Js.,  dissented,  and  were  m 
favor  of  affirming  the  judgment  of  the  supreme  court  at 
general  term. 


Judgment   reversed* 


Mab^uat  and  another  against  Mabquat  and  wife. 

In  an  action  in  the  supreme  court  against  husband  and  wife  where  the  plaintiff 
in  the  comiilaint  demanded  Judgment,  that  the  defendants  execute  a  mortgage 
upon  the  real  estate  of  the  wife  to  secure  him  for  money  alleged  to  have  been 
advanced  on  their  promise  to  give  such  security,  and  such  farther  or  other  ro- 
lief  as  the  court  should  deem  proper,  and  the  plaintiff  on  the  trial  failed  to  prove 
a  case  entitling  him  to  the  relief  specifically  demanded,  but  proved  that  the 
husband  was  liable  to  him  for  the  money  advanced ;  ffeld,  that  the  court 
might  give  judgment  against  the  husband  for  the  amount  and  dismiss  the 
complaint  as  to  the  wife. 

Where  the  question  as  to  what  Judgment  should  be  given  arises  on  all  the  facts 
of  the  case  ascertained  by  special  verdict  or  otherwise,  without  allegation  of 
error  by  either  party  as  to  the  same,  the  court  at  general  term  on  an  appeal 
from  the  judgment  rendered  at  special  term  may  reverse  it  and  give  a  final 
judgment  in  the  action.    Per  Johnson,  J. 

Except  in  such  cases  where  the  judgment  rendered  at  special  term  is  reversed 
a  new  trial  should  be  ordered.    Per  Johnson,  J. 

Action  commenced  in  the  supreme  court  in  March,  1851, 
by  John  and  Lewis  Marquat  against  Peter  Marquat  and 
Elizabeth  his  wife.  The  complaint  alleged  that  the  defen- 
dant, Elizabeth,  was,  as  one  of  the  heirs  of  her  father,  the 
owner  in  fee  of  an  undivided  one-fourth  of  a  farm,  which 
was  described,  of  which  he  died  seized  ;  that  the  defendants, 
either  alone  or  in  connection  with  one  David  P.  Marquat, 
contracted  with  the  coheirs  of  Elizabeth  to  purchase  their 
undivided  three-fourths  of  the  farm  at  the  price  of  fifteen 
hundred  dollars,  to  be  paid  on  the  first  of  May,  1849,  and 
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the  property  then  to  be  conveyed ;  that  a  short  time  previ- 
ous to  the  time  lasr  mentioned  the  defendants  applied  to 
d^he  plaintiffs  to  borrow  three  hundred  dollars  to  enable  them 
to  complete  said  purchase,  agreeing  to  secure  the  repay- 
ment of  the  same  by  a  mortgage  to  the  plaintiffs  upon  the 
premises ;  that  the  plaintiffs  thereupon  loaned  to  the  defen- 
dants the  three  hundred  dollars,  which  were  paid  towards  the 
purchase  price ;  that  on  the  30th  April,  1849,  the  undivided 
three-fourths  of  the  farm  were  conveyed  to  the  defendants 
Elizabeth  and  David  Marquat,  and  that  David  did  not  ad- 
vance any  portion  of  the  purchase  price,  and  subsequently 
his  interest  was  conveyed  to  Elizabeth.  The  complaint 
further  alleged  thi^t  the  defendants,  although  requested  so  to 
do,  refused  to  secure  the  plaintiffs  for  the  three  hundred  dol- 
lars advanced  towards  the  purchase  price  of  the  land,  by  a 
mortgage  thereon ;  that  the  defendant,  Peter,  had  no  pro- 
perty in  his  own  right,  and  that  unless  the  original  agree- 
ment upon  which  the  money  was  loaned  was  carried  into 
effect,  the  plaintiffs  were  remediless.  The  plaintiffs  by  their 
complaint  demanded  judgment  that  the  defendants  execute 
to  the  plaintiff's  a  mortgage  upon  the  premises,  securing  the 
payment  of  the  three  hundred  dollars  and  interest,  and  such 
further  or  other  relief  as  the  court  should  deem  proper. 

The  defendants  answered  the  complaint  and  denied  that 
they  agreed  with  the  plaintiffs  to  secure  them  for  the  sum 
advanced  by  a  mortgage  or  any  lien  upon  the  premises,  or 
that  the  plaintiffs  loaned  or  advanced  the  money  to  the  de- 
fendants on  the  faith  of  such  agreement.  The  answer 
alleged  that  the  three  hundred  dollars  were  advanced  by  the 
plaintiffs  by  giving  their  note  therefor,  payable  in  a  year, 
and  that  the  same  was  done  for  and  at  the  request  of 
David  Marquat,  for  whom  Peter  acted  as  agent  in  the  nego- 
tiation. It  further  denied  that  Elizabeth  ever  authoi-ized 
Peter  to  act  for  her  or  bind  her  estate,  in  reference  to  the 
three  hundred  dollars.  There  was  a  reply  taking  issue  upon 
the  allegations  of  the  answer. 

Keb. — ^VoL.  II.  43 
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The  evidence  was  taken  by  consent  before  a  referee,  uid 
the  cause  was  heard  at  a  special  term  before  Mr.  Justice 
Parker,  without  a  jury,  on  the  pleadings  and  depositions. 
The  evidence,  which  was  set  out  in  the  case,  tended  to 
prove  that  the  plaintiffs  advanced  the  money  to  Peter  to  be 
used,  and  that  it  was  used  in  purchasing  the  land,  and  that 
he  promised  that  its  repayment  should  be  secured  by  a 
mortgage  upon  the  premises.  The  judge  before  whom  the 
cause  was  heard  decided  that  the  plaintiff  were  entitled  to 
recover  of  the  defendant  Peter  the  $300  and  interest,  and 
that  the  complaint  as  to  Elizabeth  should  be  dismissed,  and 
ordered  judgment  acc(»dingly  which  was  entered.  The 
counsel  for  Peter  excepted  to  so  much  of  the  decision  and 
ruling  as  directed  judgment  against  him,  and  appealed  from 
the  judgment  to  the  supreme  court  at  general  term.  The 
appeal  was  heard  in  the  3d  district  and  judgm^it  rendered 
reversing  the  judgment  given  at  special  term  and  dismissing 
the  complaint  with  costs.  {See  7  Howard'i  Practice  ReportSj 
417.)  From  this  judgment  the  plaintiffs  appealed  to  this 
court.  The  case  furnished  to  this  court  contained  the 
pleadings  and  depositions  and  the  directions  for  and  judgment 
rendered  at  special  term,  with  a  statement  that  the  drfen- 
dant  Peter  excepted  to  so  much  thereof  as  directed  judgment 
against  him,  and  the  order  for  and  judgment  of  the  court  at 
general  term*  There  was  also  attached  to  the  printed  case 
what  purpcHrted  to  be  a  '<  settlement  of  facts,"  made  by  the 
supreme  court  at  general  term  on  the  suggestion  of  the 
counsel  for  the  plaintiff;  but  this  paper  was  merely  a  stat^ 
ment  of  the  substance  of  the  evidence  contained  in  the  case 
and  was  not  in  any  way  authenticated  as  having  been  made 
by  the  court. 

N.  Hilli  Jr.f  for  the  appellants. 

I.  The  Code  aDows  a  party  to  have  either  legal  or 
equitable  relief  under  the  same  complaint.  (  VoorkUt*  CotUp 
^^  69,  275  and  notes  ;  4  Conuit.  R.,  600,  602.) 
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II.  It  is  not  necessary  that  the  relief  claimed  should  bo 
specifically  designated  in  the  complaint.    {Code,  %  275.) 

III.  The  judgment  given  at  the  trial  was  consistent  with 
the  case  made  by  the  complaint,     {(hdcj  %  275.) 

ly.  The  principal  question  in  issue  was  whether  plaintiffs 
lent  the  money  in  question  to  the  defendants. 

V.  The  action  was  in  legal  effect  against  the  defendant 
Peter  alone,  he  being  the  only  party  capable  of  con- 
tracting. 

VI.  The  defendants  waived  the  objection  that  the  wife 
was  improperly  joined,  by  omitting  to  demur.  {Code. 
^%  144, 148.)  ' 

J.  H.  Reynoldsj  for  the  respondent. 

I.  There  being  no  finding  of  facts  or  bill  of  exceptionst 
or  anything  in  the  place  of  one,  there  is  nothing  for  this 
court  to  review.  No  case  or  bill  was  ever  made  by  either 
party.  {Livingston  v.  Radclifff  3  Hovxird^s  P.  R.y  417  ;  Code, 
%  266,  267,  268 ;  Sisson  v.  Barretty  2  Comst.,  406 ;  GUckrist 
v.  StevefuoUf  7  HotoarePs  P.  il.,  274.) 

II.  But  if  the  case  can  be  heard  upon  the  papers  now 
before  tlie  court,  it  is  clear  that  the  relief  granted  by  the 
justice  at- special  term,  in  giving  judgment  in  favor  of  the 
plaintiffs  for  $300  and  interest  against  the  defendant,  Peter 
Marquat,  was  not  ''  consistent  with  the  case  made  by  the 
complaint  or  embraced  within  the  issue."  {Code,  ^  275 ; 
Lffndsay  v.  Lynch,  2  Sch.  and  Lrfroy,  9,  10  ;  Earl  ofKinnarl 
V,  Money,  3  SwansUm,  208  {note) ;  Stevens  v.  Gappy,  3  Mussel, 
171 ;  WiUiams  v.  Shaw,  iUd,  178,  note  {a)  ;  Stewart  v.  Ghab, 
McLean  Sf  Rohinson,  721.) 

in.  By  the  Code,  ^  129,  civil  -  actions  are  practically 
divided  into  two  kinds,  and  they  are  to  be  commenced  by 
difl[erent  forms  of  summons. 

IV.  The  prayer  for  general  relief  does  not  enlarge  the 
right  to  judgment  beyond  what  is  consistent  with  the  case 
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made  by  the  complaint,  neither  under  the  practice  in 
chancery,  nor  by  the  provisions  of  the  Code,  {Dan  v. 
Palmer^  1  Barb.  CA.,  93  ;  Colton  v.  B/ossy  2  Paige,  396.) 

V.  Before  the  Code,  no  authority  can  be  found  sanction- 
ing such  a  judgment. as  was  given  in  this  case  at  special 
term,  and  the  practice  has  not  been  changed  by  the  Code, 
but  is  affirmed  by  express  language  or  necessary  implica- 
tion. 

Johnson,  J*  A  question  vras  raised  by  the  respondent 
which  it  is  necessary  to  consider  before  proceeding  to  the 
merit's  of  the  case.  He  objects  that  the  cause  ought  not  to 
be  heard  in  this  court,  because  no  bill  of  exceptions  is  con- 
tained in  the  papers.  Assuming  the  fact  to  be  as  stated, 
the  appellants  are  not  in  fault.  They  succeeded  at  the 
trial,  and  consequently  had  no  occasion  to  make  any  bill 
of  exceptions.  The  respondent  here  was  the  appealing 
party  below,  and  if  a  bill  of  exceptions  was  necessary  he 
should  have  made  it.  The  apparent  difficulty  upo.n  the 
record  proceeds  from  the  fact  that  the  general  term  of  the 
supreme  court,  instead  of  ordering  a  new  trial  on  reversing 
the  judgment  at  special  term,  rendered  judgment  for  the 
defendant  by  dismissing  the  complaint.  The  party  who 
was  successful  at  the  trial  cannot  in  this  way  be  deprived 
of  the  power  of  reviewing  the  decision  of  the  general  term. 
In  the  case  of  Astor  v.  TJAmow^eux  (4  SeW.,  107),  a  judg- 
ment of  the  superior  court  was  reversed  solely  upon  the 
ground,  thiat  judgment  final  had  been  given  at  general  term 
against  the  party  who  had  succeeded  at  the  trial,  when 
upon  the  case  presented  a  new  trial,  at  most,  ought  to  have 
been  granted.  When  the  facts  are  ascertained  upon  the 
trial,  either  by  special  verdict  or  any  other  form  of.  finding 
allowed  by  law,  the  general  question  which  party  is  entitled 
to  judgment  arises  upon  appeal,  and  in  such  cases  a  judg- 
ment disposing  of  the  whole  cause  may  be  given  at  general 
term,  notwithstanding  such  judgment  be  a^ferse  to  that 
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given  at  the  special  term.  But  when  the  case  is  brought 
for  review  to  the  general  term  upon  an  allegation  of  error 
in  the  trial — ^in  the  process  of  ascertaining  the  facts — ^the 
only  judgment  which  can  properly  be  given  for  the  appellant 
is  one  ordering  a  new  trial. 

In  this  case,  however,  the  question  of  law  which  fonned 
the  ground  of  the  decision  at  general  term  is  one  which 
would  necessarily  arise  upon  another  trial,  and  which, 
therefore,  it  is  proper  to  examine  here.  For  if  we  should 
be  of  opinion  that  the  judge  at  special  term  was  right  in 
his  views  of  the  law,  the  case  can  be  finally  disposed  of  by 
affirming  the  judgment  at  special  term. 

The  Code  (^  275)  provides  that  if  the  defendant  has 
answered,  the  court  may  grant  the  plaintiffs  any  relief 
consistent  with  the  case  made  by  the  complaint  and  em* 
braced  within  the  issue.  In  case  no  answer  has  been  put 
in,  the  relief  granted  cannot  exceed  that  demanded  in  the 
complaint*  In  the  former  case  the  demand  of  relief  in  the 
complaint  becomes  immaterial.  The  case  made  by  the  com- 
plaint and  the  limits  of  the  issue  alone  determine  the  extent 
of  the  power  of  the  court.  These  expressions  of  the  statute 
include  the  statement  of  the  right  of  the  plaintiffs  and  its 
infringement  by  the  defendants.  These  constitute  the  case. 
The  addition  to  these  material  facts  of  others,  which  neither 
show  a  right  in  the  plaintiffs,  nor  a  wrong  thereto  on  the 
part  of  the  defendants,  do  not  add  to  or  alter  the  legal  case 
contained  in  the  complaint.  They  may  render  the  plead- 
ing inartistic,  and  perhaps  subject  the  party  to  an  order 
under  ^  160  striking  out  the  irrelevant  or  redundant  matter; 
or,  if  by  means  of  them  the  pleading  is  so  indefinite  and 
uncertain  that'  the  precise  nature  of  the  charge  is  not  appa- 
rent, to  the  necessity  of  amendment,  but  they  do  not  limit 
his  right  to  give  evidence  upon  the  trial,  nor  impose  upon 
the  court  any  restraint  as  to  the  nature  or  extent  of  the 
relief  to  be  given.  In  the  case  before  us,  the  court  at  the 
trial,  and  in  this  the  general  term  concurs,  regarded  all  that 
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part  of  the  complainti  which  states  the  project  of  the 
defendants  to  buy  out  the  interest  of  their  coheirs  in  certain 
lands  there  described,  and  the  promise  that  the  plaintiffii 
should  have  a  lien  upon  the  land  for  the  money,  as  diowing 
no  right  in  them.  The  judge  at  special  term,  having 
arrived  at  this  conclusion,  looked  at  the  other  parts  of  the 
complaint  to  see  if  any  where  the  plaintiffs  had  stated  facts 
upon  which  a  legal  right  in  them  was  sustained.  The 
general  term  have  thought  themselves  not  at  liberty  to  do 
so.  The  judge  at  special  term  was  right  in  the  view  he 
entertained.  Those  matters  in  the  complaint  which  did 
not  tend  to  show  a  right  in  the  plaintiffs  were  surplusage, 
to  be  disregarded  if  there  were  other  facts  which  made  out 
a  cause  of  action.  Such  facts  exiBted,  for  the  complaint 
showed  a  loan  of  money  remaining  due  and  unpaid,  and 
these  alone  constituted  the  case  made  by  the  complaint, 
for  upon  these  alone  the  law  pronounces  that  a  right 
existed  in  the  plaintiffi.  The  only  principle  involved  is, 
that  a  good  cause  of  action  is  not  destroyed  by  addmg  alle- 
gations of  immaterial  matter.  This  is  no  new  principle  in 
the  law,  and  does  not  owe  its  existence  to  the  Code. 
{fFebber  v.  Shearman,  3  Kdl,  551.) 

The  only  other  matter  nececitory  to  be  noticed  arises  upon 
the  fSsu^t  that  the  wife  was  sued  with  her  husband ;  and  the 
question  is  whether,  as  she  by  reason  of  her  coverture  was 
not  liable,  the  plaintiffs  must  be  turned  round  to  a  new  suit 
against  the  husband  alone.  The  case  of  BntmsJcill  v.  James 
(1  Kern^t  294)  holds  that  this  objection  is  unavailing. 

• 

The  judgment  of  the  supreme  court  at  general  term 
should  be  reversed,  and  that  given  at  the  special  term 
affirmed. 

Hakd,J.,  delivered  an  opinion  in  favor  of  the  same  judgment. 

AU  the  judges  concurred  in  the  result  of  the  opinions 
delivered 


ALBANY,  MABCH,  1865.  848 


QvMD  agaimti  Ckrka. 


Greeit  ofpivMt  Olarke  and  others. 

Bither  the  general  owner  of  property,  or  a  btUee  haring  a  special  interest  there- 
in, ean  maintain  trover  or  case  for  an  ii^Jary  to  or  conversion  of  it. 

Wlicre  the  owner  brings  the  action  and  there  is  Judgment  against  him  on  the 
merits,  it  is  a  bar  to  a  suit  by  the  baflee. 

Accordin^y,  where  the  owners  of  property  contracted  with  a  forwarder  to 
transport  and  deliver  it  to  them  at  a  specified  price  to  be  paid  by  their  notes 
on  time,  and  he  contracted  with  carriers  to  transport  and  deliver  it  to  the 
owners  for  certain  fieight  to  be  paid  the  cairien  by  him;  HM^  that  the 
owners  could  maintain  trover  against  tlie  carriers  for  converting  the  property, 
or  case  for  their  omission  to  transport  and  ddiver  it ;  and  Fwrihsr  held,  that 
a  Jadgment  against  the  owners  npon  the  merits  in  such  an  action  was  a  bar 
to  a  similar  action  aubseqnently  brought  by  the  fbrwarder  against  the 
canriers. 

The  forwarder  had  no  such  interest  in  the  property  as  would  enable  him  to 
maintain  the  action  against  the  carriers.    Per  MiaviN,  J 

Action  commenced  ia  the  supreme  court  in  1841.  The 
declaration  contained  two  counts ;  the  one  alleging  that  the 
defendants  Clarke,  Redfield  Sb  Buckley  were  common  car- 
riers of  goods  from  Oswego  to  Lower  Sandusky,  hy  a  vessel 
called  the  Hercules,  and  that  Green,  the  plaintiff,  in  July, 
1836,  at  Oswego,  delivered  to  them  on  board  this  vessel  six 
hundred  and  twenty-five  barrels  of  salt,  to  be  transported  to 
and  delivered  at  Lower  Sandusky  for  a  reasonable  reward 
therefor,  and  that  the  defendants,  not  regarding  their  duty, 
did  not  deliver  the  salt  at  Lower  Sandusky,  but  so  negli- 
gently conducted  themselves  that  the  same  was  lost  to  the 
plaintiff;  the  other  count  was  in  trover  for  the  salt.  The 
defendants  interposed  a  plea  of  not  guilty,  accompanied  by 
a  notice  of  special  matter,  in  which  they  set  up  the  former 
recovery  hereinafter  mentioned  as  a  bar  to  this  action. 

The  suit  was  first  tried  in  1844,  when  the  plaintiff  had  a 
verdict  for  the  value  of  the  salt.  The  defendants  mo\'ed,  on 
a  bill  of  exceptions,  for  a  new  trial,  which  was  granted  by 
the  supreme  court.  {See  5  Deniof  497.)  The  plaintiff  ap- 
pealed from  the  order  granting  the  new  trial  to  the  court  of 
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appeals,  where  the  cause  was  heard  in  1849,  and  the  order 
affirmed* 

The  cause  was  Iried  a  second  time,  when  the  plaintiff 
again  recovered  a  verdict.  This  verdict  was  set  aside,  and 
a  new  trial  ordered  by  the  supreme  court  sitting  in  the  5th 
district.     {See  13  Barb.j  57.) 

The  cause  was  tried  a  third  time  in  1852.  On  this  trial 
the  plaintiff  proved  that  in  July,  1836,  the  defendants  were 
the  owners  of  the  schooner  Hercules  and  that  Kelson  Wes- 
cott  was  then  master  of  the  schooner.  The  plaintiff  read  in 
evidence  an  instrument  signed  by  the  master,  dated  the  23d 
of  July,  1836,  by  which  he  acknowledged  the  receipt  of 
625  barrels  of  salt  from  Green,  on  board  the  schooner, 
which  he  agreed  to  deliver  to  the  consignees  as  directed  in 
.  the  margin,  free  of  charges,  and  to  receive  the  freight  there 
on  from  the  plaintiff,  at  20  cents  per  barrel,  on  the  return 
of  the  consignees'  receipt.  In  the  margin  of  this  instru- 
ment, opposite  a  statement  of  the  quantity  of  salt  was  the 
following:  "Property  of  Richmond,  Williams  &  Crane, 
care  of  W.  Kiel  &  Co.,  Lower  Sandusky,  Ohio."  The 
plaintiff  proved  that'  in  1836  he  resided  at  Oswego  and  was 
a  forwarder ;  that  in  June  of  that  year  and  after  the  part- 
nership of  Bichmond,  Williams  &  Crane  had  been  agreed 
upon.  Crane  and  Williams,  two  of  the  members  of  the  con- 
templated firm,'  entered  into  a  written  contract  with  the 
plaintiff  for  the  benefit  of  the  firm,  and  that  the  salt  in 
controversy  was  afterwards  delivered  to  plaintiff  by  Rich- 
jnond,  Williams  &  Crane  and  shipped  by  him  on  board  the 
schooner,  pursuant  to  this  written  contract.  The  contract 
was  read  in  evidence,  and  by  it  the  plaintiff  agreed  to  trans- 
port from  Oswego  and  deliver  to  Williams  &  Crane  or  their 
assigns  seven  thousand  five  hundred  barrels  of  salt,  at  dif- 
ferent ports  on  Lake  Erie  which  were  named,  it  being 
specified  that  a  thousand  barrels  were  to  be  delivered  at 
Lower  Sandusky,  and  Williams  &  Crane  agreed  to  deliver 
the  salt  to  the  plaintiff  at  Oswego,  in  quantities  and  at 
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times  which  were  specified,  and  to  pay  him  freight  at  the 
rate  of  two  shillings  and  ninepence  per  barrel,  in  their 
notes  at  ninety  days  to  be  given  for  the  amount  of  his 
account  at  the  end  of  each  month  during  his  performance 
of  the  contract.  It  was  proved  that  Lower  Sandusky  was 
situate  on  the  Sandusky  river,  about  thirty  miles  from  San- 
dusky city  which  is  on  Lake  Erie  at  the  mouth  of  the  river ; 
and  that  the  salt  was  delivered  from  the  Hercules  at  the 
latter  place  to  one  Neil,  who  sold  it. 

The  defendants  read  in  evidence  the  record  of  a  judgment 
in  the  supreme  court,  in  a  suit  commenced  in  1837,  wherein 
Richmond  and  others,  who  were  proved  to  have  composed 
the  firm  of  Richmond,  Williams  &  Crane,  were  plaintiffs, 
and  Festus  Clarke,  one  of  the  owners  of  the  Hercules  and 
one  of  the  defendants  in  this  suit,  was  defendant.  The 
declaration  contained  a  count  in  case  for  the  negligence 
of  the  defendant  in  not  delivering  a  quantity  of  salt  at 
Lower  Sandusky,  which  was  delivered  to  him  as  a  carrier 
at  Oswego,  and  also  a  count  in  trover  for  a  conversion  of 
the  salt  by  him,  and  the  plea  was  not  guilty.  The  record 
showed  a  trial  in  1839,  and  that  a  verdict  was  rendered  in 
favor  of  the  defendant  upon  which  judgment  was  perfected 
in  1840.  The  defendants  further  proved  that  the  former 
suit  was  for  the  same  salt  in  controversy  in  this,  and  founded 
on  the  same  contract  made  by  the  masteY  of  the  Hercules 
read  in  evidence  upon  the  trial  of  this  action ;  that  on  the 
trial  of  the  former  suit  Green,  the  plaintiff  in  the  present 
action,  was  offered  as  a  witness  for  the  plaintiffs,  and  being 
objected  to  as  interested,  they  executed  to  him  a  release 
from  any  liability  to  them  on  account  of  the  salt,  and  that 
he  was  thereupon  sworn  as  a  witness  in  their  behalf. 

The  plaintiff,  after  objection  by  the  counsel  for  the 
defendants,  proved  that  on  the  trial  of  the  former  suit  the 
counsel  for  the  defendant  therein  objected  to  the  plaintiffs' 
recovery  on  the  grounds :  (1.)  That  the  count  in  case  could 
not    be    sustained,    because  Green  was   the  contracting 
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party  i^ith  the  defendant  as  to  the  salt,  and  the  auit  Bhould 
have  been  brought  in  hig  name ;  (2.)  That  trover  coald  not 
be  sustained  either  in  the  name  of  the  plaintiffs  in  that  suit, 
or  of  Green ;  and  that  both  these  objections  were  sustained 
by  the  circuit  judge  who  directed  the  jury  to  find  the 
verdict  in  that  action  in  favor  of  the  defendant. 

'  At  the  close  of  the  evidence  the  counsel  for  the  defen* 
dants  insisted  that  the  plaintiff  was  not  entitled  to  recover 
on  the  grounds,  among  otheiB:  L  That  the  judgment  in 
the  former  suit  was  a  bar  to  this  action;  2.  That  the  plain- 
tiff had  not  such  an  interest  in  the  salt  as  entitled  him  to 
sustain  the  action,  particularly  after  he  had  been  released 
by  the  ownen  from  all  liability  to  them  on  account  of  it. 
The  justice,  before  whom  the  cause  was  tried,  decided  that 
the  plaintiff  was  not  entitled  to  recover  and  ordered  judg- 
ment in  favor  of  the  defendants;  the  counsel  for  the 
plaintiff  excepted*  The  judgment  was  affirmed  by  the 
supreme  court  at  a  general  term  in  the  5th  district*  The 
plaintiff  appealed  to  this  court. 

(The  only  material  difference  between  the  evidence  (m 
the  last  and  the  first  trial  was,  that  on  the  first  trial  the 
contract  between  Williams  &  Crane  and  the  plaintiff  as 
to  the  transportation  of  salt  was  not  given  in  evidence,  wa 
did  it  then  appear  that  the  plaintiff  shipped  the  salt  in 
question  in  fulfilllbent  of  that  contract  with  the  owners.) 

George  F.  Comstoclct  for  the  appellant 

J*.  A.  Spencer i  for  the  respondents. 

Marvin,  J.  The  action  by  Bichmond  and  others  against 
Clarke,  tried  in  1839,  was  properly  brought  by  them  as 
plaintifis.  They  were  the  owners  of  the  salt,  and  as  such 
had  a  right  of  action  in  case  for  the  carelessness,  negligence 
and  misconduct  of  the  carriers,  by  means  of  which  it 
waa  lost,  or  in  tiover  for  any  conversion  of  it  by  the 
carriers.    If  goods  are  lost  or  damaged  by  the  carrier,  tbi 
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party  to  sue  for  Buch  loss  or  damage  is  he  in  whom  the  legal 
property  in  tiie  goods  was  vested*  (Dawca  v.  Peckf  8  2\  R^ 
330  ;  Brown  an  AdWM  at  Law,  200 ;  1  ChittyU  PUadingu^  6.) 

I  am  not  aware  that  it  has  ever  been  doubted  that  the 
owner  of  the  goods  may  maintain  an  action  on  the  case 
against  the  carrier  for  negligence  and  carelessness  by  which 
the  goods  have  been  injured  or  lost.  No  case  was  cited 
upon  the  argument,  and  I  have  found  none.  It  has  often 
been  made  a  question  whether  the  title  to  the  goods  was 
in  the  plaintiff  but,  that  question  being  settled,  the  decisions 
are  uniform  that  the  owner  is  the  proper  party  to  bring  the 
action,  whetiier  he  is  the  consignor  or  consignee.  As  a  rule 
of  evidence,  'prima  fade  the  title  is  in  the  consignee. 
(Evans  v.  Mdrlettf  1  LL  Saym»f  271 ;  SargeiU  v.  Morrisf  3 
B.^  Aid.,  277.) 

In  the  present  case  it  is  claimed  that  the  defendants  were 
sub-contracting  carriers,,  and  that  for  this  reason  no  action 
would  lie  agunst  them  by  any  one  except  the  party  with 
whom  they  contracted ;  that  there  was  no  privity  between 
Richmond  and  othersi  the  owners,  and  the  carriers.  Concede 
the  fact  that  Richmond  and  others  had  contracted  for  the 
carriage  of  the  salt  with  Green,  and  that  he  had  contracted 
upeciallj  vrith  the  defendants,  and  in  my  opinion  the  con* 
elusion  that  the  owners  could  not  maintain  the  action  upon 
the  case  would  not  follow.  Their  title  to  the  salt  made 
them  the  prop^  party  and  gave  them  the  right  to  sue.  In 
my  opinion  it  was  entirely  immaterial  who  shipped  the 
salt,  or  who  made  the  contract  with  the  carriers.  The 
contract  related  to  the  property  of  Richmond  and  others, 
and  it  was  specified  upon  the  face  of  the  contract  that  the 
property  was  theirs.  The  salt  was  delivered  to  the  carriers 
as  the  property  of  Richmond  and  others,  and  to  be  delivered 
to  them  at  Lower  Sandusky.  The  law  imposes  a  duty  upon 
the  carrier  to  carry  and  deliver,  and  for  negligence  and 
carelessness  in  performing  this  duty  the  party  injured  lias 
bis  action  upon  the  case.    He,  whose  property  was  lost  or 
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destroyed,  is  the  injured  party.  {Brown'' $  Actions  at  Law,  200 ; 
1  CL  PL,  134,  5 ;  Dawes  v.  Peck,  8  T.  ii.,  330.) 

The  former  action  was  not  upon  the  contract  but  upon  the 
duty  resulting  from  the  facts,  and  the  injury  complained  of 
was  negligence,  carelessness  and  misconduct  in  the  perform^ 
ance  of  the  duty.  Richmond  and  others  had  a  right  to  avail 
themselves  of  all  the  facts  in  the  case  out  of  which  the 
carrier's  duty  arose.  They  did  not  complain  of  the  delivery 
of  the  salt  by  Green  to  the  carrier  to  be  transported  to 
Lower  Sandusky,  and  if  they  had  not  authorized  such 
deliveiy  they  had  a  right  to  adopt  and  ratify  it,  and  by 
bringing  their  action  against  Clarke  they  did  so. 

The  principles  upon  which  an  action  on  the  case  for  a 
breach  of  duty  is  founded  are  largely  considered  in  Burnett 
v.  Lynch  (5  Bam.  ^  Cress.,  589).  A  lessee  had  covenanted 
in  the  lease  with  the  lessor  to  repair,  &c.  He  assigned  the 
lease  to  the  defendant  by  deed-poll,  jsubject  to  the  payment 
of  rent  and  performance  of  the  covenants  in  the  lease,  taking, 
liowever,  no  covenant  from  the  defendant.  There  were 
breaches  of  the  covenants  in  the  lease  by  the  defendant^ 
and  the  lessor  sued  the  lessee  upon  his  covenants  and 
recovered  for  such  breaches.  The  lessee  then  sued  the 
defendant,  his  assignee,  in  an  action  upon  the  case  for  a 
breach  of  duty  in  not  performing  the  covenants  in  the  lease 
to  the  lessor,  and  it  was  held  that  the  action  was  well 
brought.  What  was  the  privity  between  the  assignor  and 
assignee  of  the  lease  ?  The  assignee  was  himself  bound 
to  the  lessor  by  the  covenants  ui  the  lease,  as  they  ran 
with  the  land.  The  lessor  could  have  sued  liim.  He  had 
the  right,  however,  to  bring  his  action  against  his  lessee 
upon  his  express  covenants,  and  did  so.  It  wa49  the  duty  of 
the  assignee  to  perform  the  covenants  to  the  lessor,  and  the 
lessee  had  an  interest  in  the  performance  of  such  duty,  and 
for  a  breach  of  it  he  was  permitted  to  maintain  his  action 
on  the  case.  In  the  present  case,  upon  the  receipt  of  the 
salt  by  the  carriers  under  the  agreement  with  Green  to 
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transport  it,  the  Idw  imposed  upon  them  the  duty  of  per- 
formance, and  Richmond  and.  others,  the  owners,  had  au 
interest  in  the  performance  of  this  duty,  and  they  were 
damnified  by  ihe  breach  of  the  duty  by  the  carriers.  In 
Leslie  v.  Wilson  and  others  (3  Brod.  ^  Bing.^  I?!))  the  action 
was  case  against  the  owners  of  the  ship  for  negligence,  &c., 
in  the  master.  There  was  a  charter  party  of  affreightment 
under  seal  between  the  master  of  the  vessel  of  the  one  part, 
and  the.  plaintiff  and  one  Adams  of  the  other  part.  It 
was  objected  that  the  action  in  case,  founded  upon  the 
common  law  duty  of  the  owners  of  the  vessel,  would  not 
lie,  but  it  was  held  that  it  would.  Dallas,  C*  J.,  said, 
*^  The  owners  of  a  ship  for  whose  benefit  she  is  navigated 
are  bound  by  the  maritime  law  to  owners  of  goods,  shipped 
and  received  on  board  to  be  carried^  for  the  due  carriage  thereof, 
and  are  liable  for  any  negligence  on  the  part  of  themselves 
or  their  servants  whereby  the  goods  may  be  damaged." 
That,  notwithstanding  the  charter  party  under  seal,  they 
were  still  liable  for  the  performance  of  those  duties  belong- 
ing to  them  in  the  character  of  ship  owners,  not  incon- 
sistent with  the  stipulations  of  the  charter  party.  Here 
was  a  special  contract  under  seal  for  the  affreightment 
of  the  ship  by  the  plaintiff  and  another,  not  partners,  and 
the  plaintiff,  who  shipped  his  own  goods,  was  permitted 
to  maintain  his  action,  on  account  of  his  goods,  in 
case  for  negligence  against  the  ship  owners,  and  they 
were  held  to  be  liable  for  any  breach  of  duty  not  incon- 
sistent with  the  stipulations  in  the  charter  party.  In  Sau" 
derson  v.  Lambert  (6  Binn.<,  129),  the  plaintiff  hud  agreed 
with  a  common  carrier  to  carry  the  goods,  and  such  carrier 
agreed  with  another  to  carry  them,  and  he  with  a  third 
carrier  who  received  the  goods.  The  action  was  against  the 
latter  for  not  delivering  the  property,  and  it  was  held  that 
the  action  was  properly  brought,  and  that  by  bringing  it 
the  plaintiff  affirmed  the  contract  made  with  the  defendant, 
apd  could  not  afterwards  recover  of  the  carrier  with  whom 
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he  made  the  first  contract.  In  the  New  J,  Sieam  Nav.  Co.  y« 
The  MercIiatUs*  Bank  (6  How.  U.  S.  it.,  344),  Hamden,  an 
express  carrier^  had  made  a  special  contract  with  the  Naviga- 
tion Co.  for  the  privilege  of  transporting  in  the  steamers  of  the 
company  a  crate  of  certain  dimensions,  fn  which  he  placed 
such  articles  as  he  was  in  the  habit  of  canying.  The  Bank 
in  Boston  employed  him  to  collect  certain  checks  and  drafts 
in  New- York.  He  received  the  checks  and  dn^s  in  Boston 
and  sent  them  to  his  agent  in  New-York,  who  collected 
them  and  placed  the  money  in  the  crate  on  board  the 
steamer  for  the  purpose  of  being  conveyed  to  the  bank. 
The  steamer  was  burnt  and  the  money  lost,  and  the  bank 
brought  the  action  to  recover  the  money  of  the  Navigation 
Co.  It  was  objected  that  the  action  could  not  be  main- 
tained by  the  bank,  that  there  was  no  privity,  that  the 
money  was  carried  under  a  special  contract  with  Hamden. 
The  objections  were  overruled  and  it  was  held  that  the 
bank,  being  the  owner  of  the  money,  could  maintain  the 
action.     {See  pp.  380,  381.) 

Richmond  and  others,  the  owners  of  the  salt,  had  the 
right  to  bring  the  action  against  Clarke,  and  the  question 
is,  what  effect  should  be  given  in  the  present  case  to  the 
verdict  and  judgment  in  that  action  ?  This  question  is  raised 
upon  the  supposition  that  Green  the  present  plaintiff  could, 
but  for  the  action  by  Richmond  and  others,  have  maintained 
an  action  against  the  carriers.  We  shall  presently  inquire 
whether  he  could,  and  if  so,  what  action?  In  my  opinion, 
the  verdict  and  judgment  in  the  prior  action  constitute  a  bar 
to  this  action.  In  that,  as  in  all  actions,  a  material  question 
was,  whether  the  plaintiff,  Richmond  and  others,  had  any 
right,  any  title  to  the  thing  demanded  ?  If  they  had  no 
title  they  could  maintain  no  action,  however  guilty  the  de- 
fendant may  have  been  regarding  the  salt  and  his  duty 
touching  it,  as  a  carrier.  The  circuit  judge  held  that  they 
had  no  right  to  bring  the  action,  and  he  directed  a  verdict 
against  them,  and  upon  this  verdict  judgment  was  entered, 
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and  the  parties  have  aeqniesced*  This  judgment  estopped 
the  plaintiffs  in  that  action  as  eiTectually  as  though  the  cause 
liad  been  submitted  to  the  jury  upon  the  gravamen  of  the 
action  and  they  had  rendered  a  verdict  against  the  plaintii&. 
It  would  be  extremely  dangerous  to  permit  the  effect  of  a 
judgment  as  an  estoppel  to  be  destroyed  by  showing  that 
the  judge  directed  the  verdict. 

The  judgment  is  an  estoppel  upon  all  privies,  and  if  the 
action  originally  could  have  been  brought  by  either  Green 
or  Richmond  and  others,  then  Green  is  within  this  rule. 
This  has  reference  to  the  law  of  principal  and  agent.    The 
principal  may  always  sue  upon  the  contracts  made  by  his 
agent,  tbou^  he  was  not  known  to  the  other  party  at  the 
time  the  contract  was  made  as  the  principal,  unless  the 
agent  contract  in  his  own  name  under  seal.    An  agent  can 
sue  upon  a  contract  when  he  has  a  beneficial  interest  therein 
or  a  special  property  in  the  thing  sold ;  thus  a  factor,  car- 
rier, warehouseman,  &c.,  may  sue  in  his  own  name  to  enforce 
a  contract  entered  into  by  him  as  agent,  as  he  has  an  interest 
in  the  contract.      {Brawn*i  Adions  at  LaWf  162 ;   Story  on 
Agency,  %  112,  161,  162 ;  Rumll  an  Factony  246.)    In  all 
cases  the  agent's  right  to  sue  depends  upon  the  non-interfe- 
rence of  the  principal ;  he  can  come  forward  and  sue  in  his 
own  name  in  exclusion  of  the  agent's  right  of  action,  unless 
the  contract  was  under  seal.    {Brotm^i  Actions  at  Lawy  162; 
Siory  Ag.j  ^  402,  ct  seq,;  Rhssdl  on  Factorsy  246.)      The 
special  rights  of  the  agent  will  be  protected.     {Story  on 
Agency i  ^  410.)    The  defendant  can  never  be  made  liable  for 
the  same  cause  of  action  to  the  principal  and  agent.    Upon 
establishing  the  position  that  Richmond  Sc  Co.  could  main- 
tarn  the  action  against  the  carrier,  it  follows  that  Green 
cannot  for  the  same  cause  of  action,  they  having  sued  and 
Deen  defeated^     But  it  is  not  necessary  to  pursue  this 
inquiry,  as,  in  my  opinion,  Green  could  not  originally  have 
maintained  any  action  upon  the  case,  or  in  trover,  against 
the  defendants*    He  had  no  interest  in  the  salt,  no  such 
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special  property  as  would  have  enabled  him  to  sue  in  case 
or  trover.  He  had  received  the  salt  under  a  special  contract 
to  transport  it,  and  to  receive  the  agreed  price  in  not«s  at 
the  end  of  each  month,  payable  at  a  future  day.  He  had 
no  lien.  He  delivered  the  salt  to  the  defendants  under  his 
agreement  with  them.  He  had  no  property  special  or 
otherwise  in  the  salt,  and  without  this  he  could  maintain 
no  action  of  tort  for  any  injury  to  it.  All  his  rights 
against  the  defendants  depended  upon  his  special  contract 
with  them. 

In  any  view  that  I  have  been  able  to  take  of  this  case,  I 
have  not  seen  that  Qreen  ever  had  a  cause  of  action  in  tort 
against  the  defendants.  Ld.  Kenyon,  in  Dawes  v.  Peck 
(sujrra),  says  the  legal  rights  of  the  parties  must  be  certain 
and  depend  upon  the  contract  between  them  and  cannot 
fluctuate  according  to  the  inclination  of  either.  The  ques- 
tion must  be  governed  by  the  consideration,  in  whom  the 
legal  title  was  vested ;  for  he  is  the  person  who  has  sustained 
the  loss,  if  any,  by  the  negligence  of  the  carrier,  and  who- 
ever has  sustained  the  loss  is  the  proper  party  to  call  for 
compensation  from  the  person  by  whom  he  has  been  injured. 
In  that  case,  the  action  was  case  by  the  consignor  who  had 
paid  the  defendants  for  bailing  the  goods.  Davis  v.  James 
(5  Burr ,  2680),  and  Moore  v.  Wilson  (1  T.  jR.,  659),  where 
the  action  had  been  maintained  by  the  consignor,  were  re- 
ferred to,  and  Grose  and  Le  Blanc,  Js.,  said  that  those  actions 
proceeded  on  the  ground  of  special  agreement  between  the 
consignor  and  carrier.  The  same  view  was  taken  of  these 
cases  in  Potter  v.  Lansing  (I  J.  iS.,  215) ;  and  see  Walley  v. 
Montgomery  (3  Eastj  585) ;  and  Fragano  v.  Lofif^  (4  B.  and 
C,  219).  This  view  is  an  answer  to  the  present  action,  in- 
dependently of  the  verdict  and  judgment  in  the  action  by 
Richmond  and  others  against  Clarke,  for  this  is  an  action 
upon  the  case  for  the  carelessness,  negligence  and  miscon- 
duct of  the  defendants,  and  not  an  action  upon  the  special 
agreement  between  the  plaintiff  and  defendants. 
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If  an  action  had  been  brought  upon  the  special  agreement, 
the  measure  of  damages  to  Green,  the  plaintiff,  would  have 
been  the  amount  he  had  paid  or  should  be  liable  to  pay  the 
owners  of  the  salt  upon  his  contract  with  them  for  the  safe 
transportation  of  it,  and  the  profits  he  would  have  made  if 
the  defendants  had  performed  their  contract  with  him.  The 
release  of  the  owners  of  the  salt  has  cut  off  their  claim 
upon  the  plaintiff.  It  does  not  appear  that  he  ever  paid 
anything  to  the  owners.  There  is  no  presumption  of  law 
that  he  has  paid  any  particular  sum;  and  if  the  action  were 
in  proper  form,  it  would  be  incumbent  upon  him  to  show 
in  answer  to  the  release  the  amount  he  had  paid,  in  order 
to  show  how  much  he  had  been  damnified.  As  to  his  profits, 
if  there  would  have  been  any,  it  is  sufficient  to  say,  as  has 
already  been  said,  the  action  is  not  upon  the  special  contract, 
and  the  cause  was  not  tried  with  a  view  or  for  the  purpose 
of  recovering  such  profits  only;  no  such  question  was  made 
or  passed  upon  by  the  court. 

I  have  come  to  the  following  conclusions :  1.  That  the 
action  by  Bichmond  and  others  against  Clarke  was  pro* 
perly  brought  by  them  in  their  names,  and  that  the  judgment 
therein  is  a  bar  to  any  action  by  any  one  against  the  de- 
fendants for  the  loss  of  the  salt  by  negligence  or  misconduct ; 
2.  That  Green  could  never  have  maintained  this  action. 

The  judgment  should  be  affirmed. 

Qaboineb,  O.  J.  If  the  first  suit  against  the  defendant 
Clarke  for  the  non-delivery  of  the  salt  was  properly 
brought  in  the  name  of  the  owners,  it  must  be  a  bar  to  the 
present  action.  This  presents  the  only  important  question 
in  the  case. 

It  is  a  general  rule  that  a  bailee  having  a  special  property 
and  the  general  owner  may  either  of  them  sustain  an 
action  for  the  conversion  of  or  an  injury  to  jnroperty  in 
which  they  are  interested.  The  right  to  sue  is  indespensable 
to  enable  each  to  protect  his  particular  interest,  but  as  the 
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law  will  not  suffer  a  defendant  to  be  twice  harassed  for  the 
Rame  cause,  only  one  suit  can  be  brought  and  it  will  be  a 
bar  to  every  other.     (1  Bos.  if  PuLj  47 ;   7  Cowen^  328 ; 
1  M,  If  Selwyn,  147.)     Green  by  his  contract  with  the 
owners  undertook  to  transport  this  merchandise  to  Lower 
Sandusky,  and  he  thereby  acquired  such  a  special  interest 
in  the  property  as  would  enable  him  to  discharge  that  duty 
and  to  earn  the  stipulated  compensation,  and  no  other.    If 
the  defendants  had  lost  or  converted  the  property,  he  could 
have  recovered  its  value  at  the  port  of  destination,  less  the 
freight  to  which  they  were  entitled  under  their  agreement; 
the  whole  of  which,  after  deducting  the  price  for  transpor- 
tation to  be  paid  by  the  owners,  he  would  hold  in  trust  for 
them.     If  the  action  had  been  brought  by  the  owners,  the 
measure  of  damages  would  have  been  the  value  of  the  salt 
at  Lower  Sandusky,  less  the  cost  of  transportation  according 
to  the  contract  between  Green  and  the  defendants.    The 
difference,  however,  between  the  price  to  be  paid  by  Green 
and  that  which  he  was  to  receive  from  the  owners  for  the 
same  services,  would  in  like  manner  be  held  by  them  in 
trust  for  the  plaintiff.  {Griffith  v.  Ingledeu^  6  Serg.  if  Ravdc^ 
429;    8    Wattsy    424;    Angel   on    Carriers,    ^   492,   491.) 
The  former  suit  was  brought  by  the  owners  against  one  of 
these  defendants  in  case  and  trover,  and  the  contract  of 
the  defendants  then  and  now  in  evidence  was  introduced  to 
raise  the  duty  on  their  part  as  carriers,  the  breach  of  which 
constituted  the  gravamen  of  the  action.     The  judge  who 
presided  at  that  trial  ruled  that  no  action  would  lie  in 
behalf  of  the  owners.     In  this  he  erred,  if  the  general 
principle  to  which  I  have  adverted  is  correctly  stated,  or 
the  authorities  cited  in  its  support  are  evidence  of  the  law. 
The  counsel  for  the  respondent  insists  with  justice,  that  the 
decision  of  the  learned  judge  was  upon  the  merits.    It  was 
therefore  the  duty  of  the  then  plaintifis  to  have  excepted 
and  reversed  it.     The  idea  that  one  action  may  be  main- 
tained on  the  duty  arising  upon  a  contract  and,  when  that 
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fillip,  anotaer  upon  the  contract  itself,  is  a  refinement  sus- 
tained neither  by  principle  or  authority. 

The  present  plaintiff  would  have  had  the  benefit  of  that 
suit  as  we  have  seen,  had  it  succeeded.  If  the  release 
which  he  then  received  from  the  owners  was,  as  is  now 
claimed  (without  evidence  and  against  all  probability),  for 
a  full  consideration,  paid  or  secured  by  him,  then  the  trial 
from  the  time  it  was  executed  must  have  proceeded  for  his 
exclusive  benefit,  and  there  is  every  reason  why  he  should 
be  bound  by  the  result.  If  it  was  given  without  conside- 
ration, as  the  owners  were  concluded  by  the  first  suit,  all 
that  he  lost  by  the  verdict  upon  his  own  showing  in  that 
case,  or  should  be  permitted  to  recover  in  this,  was  the 
difference  between  what  he  was  to  receive  and  pay  for  the 
freight  of  the  salt,  amounting  to  less  than  seventy-five 
dollars.  He  was  allowed  upon  the  first  trial  in  this  cause 
to  recover  the  full  value  of  the  property,  which  his  counsel 
now  claims  to  be  the  true  measure  of  damages. 

But  in  the  second  place  the  owners,  the  plaintiffs  in  the 
former  action,  had  not  only  an  interest  in  the  property  but, 
at  their  election,  an  interest  in  the  contract  which  is  now  in 
question  and  was  there  attempted  to  be  enforced.  The 
generaj  ownership  draws  to  itself  every  contract  made  with 
a  carrier  for  the  transportation  of  property  and  the  right 
to  sue  for  a  breach  of  it,  resulting  in  an  injury  to  the  right 
of  property,  except  where  the  person  with  whom  the 
agreement  is  made  has  a  special  interest  in  the  subject  of 
it,  when  the  action  can  be  maintained  either  by  him  or  the 
general  owner.  The  interference  of  third  persons  with  thd 
property  of  another,  for  the  purpose  supposed,  if  justifiable, 
must  be  actually  or  presumptively  authofized  by  the  owner. 
It  is  immaterial  whether  the  goods  are  directed  to  be  sent 
by  a  particular  carrier  (8  Temij  330),  or  generally  (5  Bos.  4 
JPtt?.,  584),  or  whether  the  consignees  gave  any  orders,  or. 
even  knew  of  the  shipment.  (1  John.  iJ.,  215 ;  6  Binneyt  120 ; 
6  Serg.  ^  RawUj  429.)    In  Davis  v.  James  (5  Buir.^  2680). 
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the  consignors  were  the  owners  and  plaintiffs;  and  in  Free^ 
man  y.  Birch  (1  Nev.  Sf  Man.^  420),  the  decision  was  pux 
upon  the  ground  of  a  special  property  in  the  laundress 
with  whom  the  contract  was  made.  {Angel  on  Car,y  %  492.) 
Indeed,  it  was  admitted  that  the  proposition  above  stated 
applied  where  the  action  was  founded  on  the  bailment  or 
on  an  implied  contract,  but  not  where,  as  in  this  case,  the 
sub-contract  was  express.  But  to  create  the  relation  of 
bailor  and  bailee,  between  the  owner  and  the  carrier,  there 
must  always  be  an  employment  by  the  authority  of  the 
former.  Without  it,  the  delivery  or  transportation  of  the 
property,  either  or  both,  would  amount  to  a  conversion. 
If  the  owners  in  this  case,  at  their  election,  could  affirm 
the  relation  established  by  the  act  of  Green  between  them 
and  the  defendants,  it  must  be  immaterial  whether  that 
relation  and  the  duty  and  the  promise  of  the  carrier  are 
evidenced  by  the  same  instrument,  or  inferred  from  facts 
separately  established.  There  is  no  more  difficulty  in  rati- 
fying an  express,  than  an  implied  contract.  (2  Greenleaf  £r., 
§  210 ;  6  Binney^  120 ;  Angel  on  Carriers^  %  494.)  And  in 
6  Howard  U.  S.  R.,  344,  the  principle  was  expressly 
affirmed  in  reference  to  an  express  contract,  made  without 
the  knowledge  of  the  owner. 

We  are  told  that  there  is  no  mutuality ;  that  the  owner 
may  elect  to  enforce  the  sub-contract,  but  is  not  otherwise 
bound  by  its  provisions.  The  answer  is,  that  every  carrier 
i3  bound  to  know  what  these  defendants  were  distinctly 
informed  of  by  their  bill  of  lading,  that  the  property  with 
which  they  are  intrusted  has  an  owner,  and  that  their  right 
to  the  possession  and  control  of  it  must  be  derived  from 
him.  The  defendlmts  accordingly  were  driven  to  prove 
both  contracts  on  the  trial  in  the  former  suit,  and  they  had 
the  benefit  of  both  when  the  judge  ruled  in  that  suit  that 
trover  could  not  be  maintained  by  the  owners  againsi 
them. 
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If  the  effect  of  these  contracts  was  to  constitute  them 
bailees  of  the  property  without  the  knowledge  of  the 
owners,  there  is  no  injustice  in  their  assuming  the  respon- 
sibilites  of  that  relation,  when  a  breach  of  their  contract 
would  be  followed  by  the  same  consequences,  whether 
enforced  by  Green  or  by  Richmond  &  Co. 

The  defendants  claimed  under  and  had  the  benefit  of  both 
contracts  on  the  first  trial.  The  agreement  then  proved 
between  the  owners  and  Green  was  express.  The  quantity 
to  be  transported,  the  port  of  reception  and  of  delivery 
and  the  compensation  were  each  of  them  fixed  by  the  ex- 
press stipulation  of  the  parties.  In  this  particular  the  facts 
are  not  changed  by  the  new  evidence.  The  case  before  us 
is  therefore  in  every  substantial  element  the  same  that  has 
been  decided  twice  by  the  supreme  court,  and  by  this  court 
>u  review.  These  decisions  should,  I  think,  be  confirmed : 
1.  Because,  if  Green  retained  a  special  interest  in  the  pro- 
perty in  question,  after  his  contract  with  the  defendants, 
the  first  action  was  properly  brought  in  the  names  of  the 
owners,  predicated  upon  the  rights  of  property,  by  which 
both  bailor  and  bailee  would  be  concluded ;  2.  Because  if 
Green,  as  between  himself  and  the  defendants,  had  divested 
himself  of  that  interest  by  an  independent  contract,  he 
could  not  change  his  own  or  the  relation  of  the  owners  to 
the  property  without  assuming  to  act  for  the  latter,  to  the 
extent  of  that  change ;  and  they  were  therefore  at  liberty, 
at  their  election,  to  consider  the  defendants  as  the  mere 
agents  of  Green  and  hold  him  responsible  for  their  miscon- 
duct, or  to  affirm  the  contract  made  with  them  and  bring 
their  action  as  for  a  tort,  founded  on  the  duty  raised  by  the 
contract,  or  on  the  contract  itself.  In  either  view  the  first 
suit  for  the  same  cause  of  action,  supported  by  similar  evi- 
dence, tried  and  determined  on  the  merits,  is  a  bar  to  the 
present. 

The  j  udgment  of  the  supreme  court  should  be  affirmed 
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All  the  judges  concurred  in  affirming  the  judgment  on 
the  ground  that  the  former  suit  was  a  bar.  The  question, 
as  to  whether  the  plaintiff  originally  could  have  maintained 
the  action,  was  not  passed  upon  by  the  court. 


Judgment  affirmed. 


The  People  against  Lake. 

It  is  not  comi)etent  for  a  medical  witness  who  has  not  heard  all  the  testimony 

tending  to  show  the  mental  condition  of  a  person,  to  give  an  opinion  fomid<sd 

on  the  portion  heard  hy  him  as  to  his  sanity. 
Even  where  such  a  witness  has  heard  all  the  testimony,  his  opinion  fonnded 

thereon,  upon  the  general  queston  of  sanity  or  insanity,  is  not  competent 

evidence.    He   should  merely  give   an    opinion   as   to  what  the  facts, 

proved  or  claimed  to  be  proved,  indicate  as  to  the  mental  condition  of  the 

party.    Fer  Hand,  J. 
The  opinion  of  a  physician,  who  has  personal  knowledge  of  the  conduct  and 

habits  of  a  person,  is  competent  evidence  as  to  the  sanity  of  such  person. . 

Per  Hand,  J. 
On  the  cross-examination  of  a  medical  witness,  who  has  testified  that  in  his 

opinion  the  prisoner  was  sane,  it  is  competent  to  inquire  whether  in  hit; 

opinion  specified  facts,  claimed  to  be  proved,  indicate  insanity. 

The  defendant  was  tried  in  September,  1853,  before  the 
Dutchess  county  oyer  and  terminer,  Mr.  Justice  Barculo 
presiding,  for  murder  in  killing  the  woman  with  whom  he 
cohabited  as  his  wife.  The  defence  relied  upon  was  that 
the  prisoner  was  insane  at  the  time  of  the  killing.  On  the 
trial  it  was  proved  that  in  the  middle  of  the  day,  on  the 
7th  of  June,  1853,  at  his  house  in  Lagrange,  Dutchess 
county,  the  defendant  with  an  ax  killed  the  deceased,  and 
that  on  the  same  occasion  he  killed  his  two  infant  children. 
He  then,  without  making  any  attempt  to  flee,  destroyed 
most  of  the  furniture  in  the  house,  broke  the  windows  and 
went  to  an  upper  room  from  which  he  could  see  the  bodies 
of  the  deceased  lying  in  front  of  the  house,  where  he  was 
found  soon  after  by  the  persons  who  arrested  him,  nearly 
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naked,  and  having  a  sword  which  he  was  flourishing  in  a 
menacing  manner,  calling  it  the  sword  of  General  Wash- 
ington. Witnesses  sworn  on  behalf  of  the  prosecution,  and 
also  those  sworn  for  the  defence,  described  and  detailed  the 
conduct  and  conversation  of  the  prisoner  as  witnessed  by 
them,  respectively,  during  some  weeks  prior  to  the  alleged 
murder,  at  the  time  of  and  immediately  after  his  arrest  and 
at  different  times  subsequently.  Many  of  them  testified  as 
to  conduct  and  conversations  not  seen  or  spoken  of  by  the 
others,  and  where  the  witnesses  testified  as  to  the  same 
occasion,  their  evidence  varied  in  a  greater  or  less  degree. 
A  number  of  physicians  were  sworn  as  witnesses  on  behalf 
of  the  defendant,  who  testified  that  they  had  heard  the 
evidence  given,  and  that  they  had  had  more  or  less  oppor- 
tunities to  converse  with  and  examine  the  prisoner  during 
his  confinement  subsequent  to  the  homicide  ;  that  the  testi- 
mony given  as  to  his  conduct  and  conversations  indicated 
that  he  was  insane  when  he  perpetrated  the  alleged  murder ; 
and  that  in  their  opinion  he  was  then  insane  and  continued 
to  be  so  at  the  time  of  the  trial. 

In  reply  to  the  case  made  for  the  defence,  several  physi- 
cians were  sworn  on  behalf  of  the  prosecution.  One  of 
them  testified  that  he  had  seen  the  prisoner  four  or  five 
times  in  jail  and  in  court  and  had  conversed  with  him  ;  that 
he  had  heard  a  portion  of  the  evidence  given  on  the  trial, 
probably  one-half  of  it.  Thereupon  this  witness  was  asked 
by  the  counsel  for  the  people  the  following  questions :  From 
the  testimony,  was  the  prisoner,  in  your  opinion,  sane  or 
insane  at  the  time  he  committed  the  homicide  ?  To  this 
question  the  counsel  for  the  defendant  objected,  on  the 
ground  that  Ihe  witness  had  not  heard  all  the  testimony. 
The  court  then  inquired  of  the  witness  if  he  had  heard 
enough  of  the  evidence  to  form  an  opinion  ?  To  this  in- 
quiry the  counsel  for  the  defendant  objected.  The  witness 
answered  that  he  had  heard  enough  of  the  testimony  to 
believe  that  the  prisoner  was  not  insane  when  he  committed 
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the  homicide.  The  defendant's  counsel  excepted  to  the 
admission  of  this  answer  by  the  witness.  The  witness  was 
then  permitted  to  give,  and  gave  it  as  bis  opinion,  that  the  pri- 
soner  was  not  insane  when  he  committed  the  homicide;  and 
the  counsel  for  the  defendant  excepted.  Several  other  physi- 
cians were  sworn  for  the  prosecution  and,  without  having 
heard  all  the  evidence  given  on  the  trial  relating  to  the 
mental  condition  of  the  prisoner,  were  asked  and  permitted 
to  give  their  opinions  based  upon  the  testimony  heard  by 
them,  touching  the  sanity  of  the  prisoner ;  the  counsel  for 
the  defendant  objected  to  such  testimony,  on  the  specific 
ground  that  the  witnesses  had  not  heard  all  the  evidence, 
and  excepted  to  the  ruling  of  the  court  permitting  it  to  be 
given.  A  number  of  physicians,  sworn  on  the  part  of  the 
people,  and  who  had  heard  all  the  evidence,  were  allowed 
without  objection  or  exception  on  the  part  of  the  defendant 
to  state  the  opinions  they  had  formed  therefrom  as  to  the 
sanity  of  the  prisoner  at  the  time  of  the  alleged  murder. 

On  the  cross-examination  of  several  of  the  physicians 
called  on  the  part  of  the  people,  who  testified  on  the 
direct  examination  that  in  their  opinion  the  prisoner  was 
sane,  the  counsel  for  the  defendant  put  the  following  ques- 
tion :  If  a  man  should  kill  a  woman  with  whom  he  lives  as 
his  wife  and  their  two  infant  children  with  an  ax  in  mid-day, 
and  at  the  same  time  destroy  the  furniture  in  the  house  and 
break  the  windows  and  make  no  attempt  to  conceal  the 
deed,  or  to  escape,  but  should  stay  near  the  remains  of  those 
he  had  killed,  would  it  be  any  evidence  of  insanity?  The 
counsel  for  the  defendant  also  put  to  such  physicians  on 
their  cross-examination  many  other  similar  hypothetical 
questions,  based  upon  what  he  claimed  was  proved  to  have 
been  the  conduct  of  the  prisoner  at  and  immediately  sab- 
sequent  to  the  time  of  the  homicide.  The  foregoing  and 
all  these  hypothetical  questions  were  objected  to  by  the 
counsel  for  the  people  and  excluded  by  the  court,  and  the 
counsel  for  the  defendant  excepted 
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Some  other  exceptions  were  taken  on  the  trial,  which  it  is 
not  important  to  state  in  the  view  of  the  cose  taken  by  thi^ 
court.  The  prisoner  was  convicted  of  murder  and  sentenced 
to  be  executed.  His  counsel  procured  a  bill  of  exceptions 
to  be  sealed,  and  the  execution  of  the  sentence  was  stayed. 
The  case  was  brought  before  the  supreme  court  by  writ  of 
error,  and  was  heard  at  a  general  term  in  the  third  district. 
The  supreme  court  reversed  the  judgment  and  ordered  a  new 
trial  on  the  grounds,  as  appeared  by  the  opinion  contained 
in  the  case,  that  the  court  of  oyer  and  terminer  erred  in 
permitting  the  medical  witnesses,  who  had  heard  but  a  part 
of  the  evidence,  to  give  opinions  based  upon  the  portion 
heard  as  to  the  sanity  of  the  prisoner ;  and  that  there  was 
also  error  in  excluding  the  hypothetical  questions  put  to 
the  physicians  on  their  croschexamination.  The  case  camo 
before  this  court  on  a  writ  of  error  issued  to  the  supremo 
court  on  behalf  of  the  people. 

r.  C.  Campbelly  district  attorney  for  the  people. 

H.  HalCf  for  the  defendant  in  error. 

Hand,  J.  Some  of  the  exceptions  on  the  part  of  the 
prisoner  on  the  trial  of  this  cause  were  well  taken,  and 
consequently  the  supreme  court  was  right  in  reversing  the 
judgment  of  the  oyer  and  terminer. 

The  defence  complain  that  they  were  precluded,  on  the 
cross-examination  of  the  medical  witnesses  who  had  testi- 
fied in  relation  to  the  sanity  of  the  prisoner,  from  putting 
certain  hypothetical  questions,  founded  upon  a  supposed 
state  of  facts  which,  as  they  contended,  were  already  in 
evidence.  After  they  had  given  their  opinions  on  the  direct 
examination,  the  counsel  for  the  defendant  should  have  been 
allowed  to  put  inquiries  tending  to  test  the  skill  and  capacity 
of  the  witnesses  and  the  correctness  of  their  conclusions ; 
and  to  ask  them  whether  certain  facts  already  sworn  to, 
and  many  of  them  by  the  witnesses  for  the  people,  did  not 
furnish  evidence  of  insanity ;  and  the  court  of  oyer  and 
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terminer  en*ed  in  rejecting  the  evidence.  I  think  they  had 
a  right  to  put  hypothetical  questions  to  those  medical  wit- 
nesses, predicable  of  the  facts  then  proved,  or  that  might 
be  fairly  claimed  to  have  been  proved  in  the  cause.  And 
I  do  not  say  the  court  could  not  have  permitted  the 
cross-examination  to  have  gone  farther,  and  put  questions 
upon  mere  supposition,  or  in  any  way  calculated  to  test 
the  correctness  of  the  opinions  of  the  witness,  within  a 
reasonable  limit  in  the  discretion  of  the  court. 

But  the  more  important  questions  in  this  case  aiise  upon 
the  objections  to  the  questions  put  by  the  prosecution  to, 
and  the  opinions  given  by  the  medical  witnesses.  They 
were  permitted,  not  only  to  give  opinions  when  they  had 
heard  only  a  portion  of  the  testimony  in  relation  to  the 
condition  of  the  mind  of  the  prisoner  and  without  any 
previous  acquaintance  with  him,  but  also,  under  those 
circumstances,  to  testify  to  their  belief  that  he  was  sane. 
This  was  en-oneous. 

In  my  opinion  a  medical  witness,  who  has  been  present 
during  the  whole  trial  and  has  heard  all'  of  the  evidence, 
but  had  no  previous  knowledge  of  the  prisoner,  cannot,  if 
the  evidence  be  objected  to,  give  his  opinion  as  to  the  state 
of  the  prisoner's  mind  at  the  time  of  the  commission  of  the 
alleged  ofience.  In  such  a  case,  before  the  questions  upon 
matters  of  science  can  arise,  the  witness  must  determine 
in  his  mind  upon  the  truth  of  the  e\idence  which  he  has 
heard ;  which  is  not  a  matter  of  science,  but  of  fact  for  the 
jury.  But  he  may  be  asked  whether  such  and  such  uppeai- 
ances  were  symptoms  of  insanity,  and  whether  such  a  fact, 
if  it  exist  (and  which  has  been  sworn  to),  is  or  is  not  an 
indication  of  insanity.  Questions  of  this  nature  can  be 
answered  without  blending  mere  matters  of  science  with 
those  of  fact  only  upon  which  the  jury  are  competent  and 
required  to  pass.  Perhaps  this  rule  has  not  always  been 
observed,  either  in  this  country  or  in  England :  but  it  is 
believed  to  be  correct  and  to  be  founded  upon  principle  as 
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well  as  authority.  {McNagkten^s  Case^  10  CL  if  Fin.y  210 ; 
GS  HamarJCs  Pari.  Deb.,  728  ]  I  C.  Sf  Kyr.,  130 ;  2  Gread. 
Eu.j  §  373 ;  Rex  v.  Wright^  Russ.  ^T  Kyr.j  456.  And  sec 
Cow.  SfHiWs  notes,  No.  528;  Whart.  Cr.  JL.,  48;  1  FhU.  £r., 
290;  2  Ruu.  on  Cr.,  925;  Chitt.  Med.  Jur.,  356;  Rose.  Cr. 
Ev.,  180 ;  9  Mm.,  225.) 

Upon  principle  it  may  be  doubted  whether,  strictly,  med- 
ical T^itnesses  should  ever  give  an  opinion  upon  the  general 
question  of  the  sanity  or  insanity  of  a  prisoner ;  as  that  is 
a  question  for  the  jury.  It  is,  in  a  sense,  testifying  to  the 
very  point  the  jury  must  decide,  the  general  merits  of  the 
cause ;  especially  upon  a  preliminary  inquest  to  try  the  fact 
of  insanity.  {Jameson  v.  DrinJcald,  12  Moore,  148 ;  Rex  v. 
Wright,  supra ;  Norman  v.  Wells,  17  Wend.,  161 ;  Mayor  of 
N.  Y.  V.  Pentz,  24  id.,  668 ;  Fuh  v.  Dodge,  4  Den.,  311.) 
But  where  a  medical  man,  conversant  with  the  disease  of 
insanity,  has  had  sufBcient  previous  opportunity  by  his  own 
observation  to  become  acquainted  with  the  personal  habits, 
conduct  and  appearance  of  the  accused,  upon  authority  I 
think  he^may  Be  asked  the  general  question,  and  gi^e  his 
opinion  as  to  the  sanity  or  insanity  of  the  prisoner.  In 
isuch  cases,  it  might  be  impossible  for  him  to  communicate 
to  the  jury  every  fact  and  circumstance  and  all  the  details 
of  conduct,  habits  and  appearance  and  the  other  particulars 
upon  which  he  had  formed  his  conclusions.  Of  course  he 
may  be  questioned  as  to  these  and  as  to  his  experience, 
skill,  &c. ;  but  if  he  is  conversant  with  the  disease  and  has 
had  sufficient  opportunity  to  ascertain  the  state  of  the  pri- 
soner's mind  and  has  formed  an  opinion,  I  think  that  opinion 
may  be  evidence  for  the  jury. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

All  the  judges,  except  Gardiner,  Ch.  J.,  who  did  not 
hear  the  argument  and  took  no  part  in  the  decision,  were  in 
favor  of  affirming  the  judgment  of  the  sup)reme  court  on  the' 
grounds :  1.  That  the  court  of  oyer  and  terminer  erred  iu 
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permitting  physicians,  who  did  not  hear  all  the  evidence  re- 
lating to  the  mental  condition  of  the  prisoner,  to  give  opinions 
as  to  his  sanity,  founded  on  the  portion  heard  by  them ;  and 
2.  That  the  court  erred  in  excluding  the  hypothetical  ques- 
tions put  to  the  medical  witnesses,  by  the  defendant's  counsel, 
on  the  cross-examination.  The  court  expressed  no  opinion 
on  the  other  questions  discussed  in  the  foregoing  opinion. 


Judgment  of  the  supreme  court  afl&rmed. 


Thomas  against  Dickinson. 

A  promise  to  pay  for  lands  sold  and  conveyed  is  not  within  the  statue  of  fhiiids 
and  is  not  required  to  be  in  writing. 

A  party  can  recover  under  the  eommon  counts  the  prioe  of  real  estate  convey- 
ed  in  full  performance  of  a  parol  agreement  for  its  sale. 

Where  an  oral  agreement  for  an  exchange  of  lands  has  been  performed,  except 
the  payment  of  a  sum  of  money  to  be  paid  by  one.party  to  the  other  on  the 
exchange,  the  pakty  to  whom  the  money  is  payable  caa  recover  it  in  an  ac* 
tion  for  lands  sold  and  conveyed,  without  reoonveying  or  ofitning  to  reoon- 
vey  the  land  received. 

Where  by  a  parol  agreement  the  plaintiff  was  to  transfer  to  the  defendant  a 
&rm,  and  the  latter  In  exchange  therefor  was  to  convey  to  him  a  parcel  of 
land,  pay  him  a  sum  of  money  and  transfer  to  him  a  debt  against  a  third  per- 
son for  a  specified  sum :  and  the  agreement  was  performed  except  that  the 
defendant  neglected  to  transfer  the  debt;  Held^  in  an  action  of  assumpsit 
for  lands  sold  and  conveyed,  that  the  plaintiff  was  not  entitled  to  recover 
the  value  of  the  farm  less  the  value  of  the  parcel  of  land  and  money  bo 
received ;  and  Further  EM,  that  he  could  recover  the  value  of  the  debt 
agreed  to  be  transferred. 

A  Jury  should  not  arrive  at  the  value  of  property  by  taking  an  arithmetical 
average  of  the  sums  at  which  it  was  estimated  by  the  witnesses ;  it  Is  error 
to  instruct  the  Jury  that  such  is  a  correct  mode  of  ascertaining  its  vt'ua 
Per  Johnson,  J, 

Action  in  the  supreme  court  commenced  in  the  spring 
of  1848.  The  declaration  was  in  assompsit,  containing  the 
common  counts,  for  real  estate  and  contracts  therefor  sold 
and  conveyed  to  the  defendant.  The  plea  was  non-assumpsit* 
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The  cause  was  tried  at  the  Stenben  county  Gircuit»  in  May, 
1851.  On  the  trial  it  was  proved  that  in  the  spring  of  1845, 
the  plaintiff  and  defendant  entered  into  a  verbal  agreement, 
by  which  the  plaintiff  was  to  transf^  to  the  defendant  his 
interest  in  two  lots  of  land  possessed  by  him  under  con- 
tracts for  their  purchase,  with  the  improvements  and  crops 
thereon,  and  the  defendant  was  to  convey  to  the  plaintiff  in 
fee  a  parcel  of  land  of  about  18  acres,  pay  him  in  money 
$800  or  $850,  and  transfer  to  him  a  debt  of  $800  against 
one  Campbell,  arising  out  of  a  sale  by  the  defendant  to 
Campbell  of  real  estate  known  as  the  carding  machine  pro- 
perty, secured  by  bond  and  mortgage  thereon,  or  convey  to 
the  plaintiff  the  carding  machine  property  with  the  contract 
for  the  sale  thereof  to  Campbell.  The  witnesses  differed  as 
to  which  of  these  last  was  by  the  agreement  to  be  done  by 
the  defendant.  Soon  after  this  agreement  was  made,  the 
plaintiff  transferred  the  contracts  and  surrendered  the  pos- 
session of  the  two  lots  of  land  to  the  defendant,  and  the 
latter  conveyed  to  him  the  18  aeries  of  land  and  paid  him 
the  $800  or  $850  in  money.  The  defendant  never  trans* 
ferred  to  the  plaintiff  the  debt  against  Campbell,  nor  did 
he  convey  to  him  the  carding  machine  property  with  the 
contract  of  Campbell  to  purchase  jthe  same.  The  counsel 
for  the  plaintiff,  after  objection  thereto  by  the  counsel  for 
the  defendant  and  an  exception  to  the  decision  of  the  court 
allowing  the  same,  gave  evidence  tending  to  prove  the  value 
of  the  two  lots  of  land  and  the  crops  thereon  transferred 
by  the  plaintiff  to  the  defendant,  and  also  the  value  of  the 
18  acres  conveyed  by  the  latter  to  the  former.  The  wit- 
nesses sworn  on  this  subject,  on  behalf  of  the  respective 
parties,  varied  as  to  the  value.  The  counsel  for  the  defen- 
dant at  the  close  of  the  plaintiff^s  evidence,  and  again  when 
the  evidence  on  both  sides  had  been  given,  moved  the  court  to 
nonsuit  the  plaintiff,  on  the  grounds :  1.  That  the  plaintiff 
could  not  maintain  the  action  without  rescinding  the  contract 
for  the  exchange ;  2.  That  he  could  not  rescind  it  in  part 
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and  affirm  it  in  part ;  3.  That  to  enable  the  plaintiff  to 
recover  upon  the  common  counts,  he  should  have  restored 
to  the  defendant  what  he  acquired  under  the  contract.  The 
motion  was  denied  and  the  defendant's  counsel  excepted. 

The  court,  among  other  things,  charged  the  jury  that  if 
they  found  that  the  agreement  between  the  parties  was, 
that  the  plaintiff  should  sell  to  the  defendant  his  interest 
in  the  farm  described  in  the  two  contracts,  and  that  the 
defendant  should,  in  exchange  therefor,  convey  to  him  the 
18  acres,  pay  him  the  amount  in  money  mentioned  by  the 
witnesses  and  assign  to  him  the  debt  against  Campbell, 
secured  upon  the  carding  machine  property;  and  that  the 
plaintiff  had  performed  the  agreement  on  his  part,  and  that 
the  defendant  had  xmreasonably  neglected  to  transfer  the 
debt  against  Campbell  secured  according  to  the  agreement, 
that  then  the  defendant  was  liable  to  pay  the  plaintiff  the 
value  of  the  farm  described  in  the  contracts  with  the  crops 
thereon,  after  deducting  from  such  value  the  amount  owing 
upon  the  contracts  to  the  vendor  of  the  farm  to  the  plain- 
tiff, the  amount  paid  by  the  defendant  to  the  plaintiff  in 
money  and  the  value  of  the  18  acres,  and  the  jury  should 
render  a  verdict  in  favor  of  the  plaintiff  for  such  value,  less 
such  deductions.  That,  to  entitle  the  plaintiff  to  maintain 
*  this  action,  it  was  not  necessary  that  he  should  restore  or 
offer  to  restore  to  the  defendant  the  land  conveyed  or  money 
paid  by  the  latter  to  him  in  part  performance  of  the  agree- 
ment, or  to  rescind  the  same;  but  that  the  plaintiff  had  a 
right  to  retain  all  he  had  received  from  the  defendant  in 
part  performance  of  the  contract,  and  recover  from  him  the 
balance  of  the  value  of  the  farm  transferred  to  the  defen- 
dant, after  deducting  the  amount  due  on  the  contracts,  the 
money  paid  and  the  value  of  the  18  acres  of  land.  To  all  of 
this  part  of  the  charge  the  counsel  for  the  defendant  duly 
excepted.  The  court  also  charged  the  jury  that  in  arriving 
at  the  value  of  the  farm  sold  by  the  plaintiff,  they  might,  if 
there  was  a  difference  in  the  opinions  of  the  witnesses  on  that 
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8ubj  ect  and  the  witnesses  were  of  equal  integrity  and  capacity 
to  judge,  arrive  at  the  average  of  their  estimates  by  adding 
together  their  several  estimates  and  dividing  the  aggregate 
by  the  number  of  witnesses,  and  that  they  might  take  the 
quotient  as  the  value  of  the  farm ;  that  they  were  under  no 
obligation  to  do  so,  but  that  it  was  legal  for  them  to  resort 
to  this  method  in  arriving  at  the  value,  if,  after  in  this  way 
they  had  ascertained  an  amount,  they  were  satisfied  it  was 
the  value  of  the  farm  and  thought  proper  to  adopt  it  as 
such.  To  this  the  coimsel  for  the  defendant  excepted. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiif  for 
$730.  The  defendant  moved  for  a  new  trial  on  a  case, 
which  was  denied  by  the  court  sitting  at  general  term 
in  the  7th  district.  (For  the  opinion  of  the  court  sec  14 
Barbour^  90.)  Judgment  was  rendered  on  the  verdict,  and 
the  case  having  been  turned  into  a  bill  of  exceptions, 
the  defendant  appealed  to  this  court. 

N.  HUlj  Jr.y  for  the  appellant. 

W.  Bamesj  for  the  respondent. 

Crippen,  J.  The  judgment  rendered  in  favor  of  the 
plaintiff  in  this  case  must  be  reversed  for  errors  committed 
on  the  trial,  in  admitthig  testimony  to  prove  the  value  of 
the  property  sold  or  exchanged  by  each  party  to  the  other, 
and  also  in  the  charge  of  the  judge  upon  the  rule  of  damages 
to  be  adopted  by  the  jury  in  making  up  their  verdict.  The 
defendant's  counsel  objected  to  the  evidence  offered  on  the 
part  of  the  plaintiff  to  prove  the  value  of  the  property 
transferred  by  him  'to  the  defendant.  The  court  overruled 
the  objection  and  allowed  the  evidence  to  be  given,  and  the 
defendant's  counsel  duly  excepted.  The  court  also  charged 
the  jury,  that  if  they  found  from  the  evidence  the  agreement 
was  that  the  plaintiff  should  sell  to  the  defendant  the  farm 
described  in  the  two  land  contracts,  and  the  defendant 
should  convey  to  him  therefor  the  piece  of  land  of  about 
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18  acres  and  pay  the  money  mentioned  by  the  witnesses, 
and  also  turn  out  and  give  to  him  a  valid  debt  against 
Campbell  secured  upon  the  carding  machine  property ;  and 
that  the  plaintiff  had  fully  performed  the  contract  on  his 
part,  but  that  the  defendant  had  unreasonably  neglected  to 
perform  on  his  part  by  ommitting  to  transfer  the  debt  secured 
upon  the  carding  machine  property  to  the  plaintiff,  in  that 
case,  the  defendant  would  be  liable  to  pay  the  plaintiff  the 
value  of  the  farm  described  in  the  contracts  with  the  crops 
gro\\dng  thereon,  as  it  was  sold  by  the  plaintiff  to  the 
defendant,  after  deducting  therefrom  the  amount  due  on  the 
contracts  to  the  land  office,  the  money  paid  by  the  defen- 
dant to  the  plaintiff  in  part  performance  of  the  agreement, 
and  the  value  of  the  land  conveyed  by  the  defendant  to  the 
plaintifT;  and  that  for  such  balance  of  the  value  of  the  farm, 
after  such  deductions  were  made,  the  plaintiff  was  entitled 
to  their  verdict  in  the  action.  An  exception  was  duly  taken 
by  the  defendant's  counsel  to  this  charge. 

I  am  satisfied  that  the  judge  errred  in  allowing  the  testi- 
mony to  be  given  of  the  value  of  the  property,  and  also  in 
the  charge  thus  given  to  the  jury.  The  parties  had  by  their 
agreement  fixed  an  estimate  and  value  upon  the  property 
which  each  sold  and  transferred  to  the  other ;  it  was  not, 
therefore,  in  the  province  of  the  court  and  jury  to  make  a 
new  contract  for  the  parties  or  fix  a  new  price  upon  their 
property  for  them. 

The  plaintiff  seeks  by  his  complaint  in  this  action  to 
recover  against  the  defendant  for  real  estate  sold  and  trans- 
ferred to  him  at  his  request.  It  is  entirely  clear,  from  the 
testimony,  that  the  plaintiff  fully  performed  the  agreement 
on  his  part  by  transferring  the  contracts  held  by  him  for  the 
farm  he  let  the  defendant  have  with  the  crop  growing 
thereon.  The  defendant  took  possession  of  the  property 
and  the  land  contracts  were  assigned  and  delivered  over  to 
liim  by  the  plaintiff.  The  plaintiff  took  a  conveyance  from 
the  defendant  of  the  18  acres  of  land,  and  received  payment 
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otherwise,  according  to  the  terms  of  the  agreement,  except 
the  amount  of  the  debt  which  he  was  to  have  of  the  defen** 
dant  against  Campbell^  to  be  secured  on  the  carding  ma- 
chine property.     It  was  not  -pretended  on  the  trial  that 
the  agreement  between  the  parties  had  not  been  fully  per- 
formed on 'both  sides,  except  as  to  the  non-payment  of  the 
eight  hundred  dollars  which  the  plaintiff'  was  to  receive  in 
the  debt  against  Campbell,  to  be  secured  as  above  stated. 
If  the  plaintiff  has  not  been  paid  in  full  the  price  of  his 
property  as  agreed  upon  between  the  parties,  I  have  been 
unable  to  find  in  the  case  any  valid  reason  why  he  should 
not  recover  the  amount  remaining  unpaid.     The  defendant 
has  the  property  sold  and  transferred  to  him  by  the  plaintiff, 
and  if  it  has  not  been  paid  for  according  to  the  terms  of 
the  agreement,  justice  requires  that  it  should  be.    Accord- 
ing to  my  view  of  this  case,  the  true  question  in  dispute  is, 
whether  the  defendant  has  paid  for  the  land  and  property 
sold  and  transferred  to  him  by  the  plaintiff  according  to  the 
terms  of  the  agreement.    The  trial  of  that  question  in  no 
manner  involved  an  inquiry  into  the  value  of  the  property 
which  each  party  transferred  to  the  other  under  their  agree- 
ment.   If  the  defendant  agreed  to  transfer  a  debt  of  eight 
hundred  dollars  to  the  plaintiff  against  Campbell,  secured  on 
the  carding  machine  property,  in  part  payment  for  the  plain- 
tiff's farm,  and  unreasonably  neglected  or  refused  to  make 
such  transfer,  or  if  no  such  valid  debt  existed  against  said 
Campbell  which  could  be  thus  transferred,  then  it  is  quite 
evident  that  the  defendant  must  be  liable  to  the  plaintiff  in 
that  amount  for  the  balance  justly  due  to  him  for  his  farm 
and  crops  sold  to  the  defendant.     No  time  was  fixed  by  the 
agreement  for  the  transfer  of  the  debt  against  Campbell 
to  the  plaintiff;  in  such  case  the  law  requires  it  to  be  done 
in  a  reasonable  time.     {Chittij  on  Contracts^  730,  and  note.)     It 
is  quite  apparent  from  the  proof  that  no  such  debt  ever 
legally  existed  against  Campbell,  hence  the  defendant  could 
not  make  the  transfer  to  the  plaintiff. 
Keb. — ^VoL.  II.  47 
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The  agreement  between  the  parties  having  been  executed 
and  fully  performed  by  the  plaintiff,  he  could  recover  tho 
balance  due  from  the  defendant,  if  any  such  balance  existed, 
under  a  complaint  containing  only  the  common  counts  for 
real  estate  sold.  It  is  not  necessary  in  such  a  case  to  declare 
specially  upon  the  agreement  where  it  is  not  under  seal. 
A  party  may  recover  under  the  common  counts;  iu  assumpsit 
the  stipulated  price  due  on  a  special  Contract  not  under 
seal,  when  such  contract  has  been  executed,  {Feeter  v. 
Heath,  11  Wend.i  477.)  In  the  case  of  the  Bank  of  Colunf 
hia  V.  Patterson  (7  Cranch,  299),  the  court  say,  it  is  incon- 
trovertibly  settled  that  indebitatus  assumpsit  will  lie  to  re- 
cover the  stipulated  price  due  on  a  special  contract  not 
under  seal,  which  has  been  executed.  The  following  cases 
are  to  the  same  point :  {Jeuoell  v.  SchroeppeU  4  Caw.j  564 ; 
tViUiams  v.  Sherman^  7  Wend.,  109 ;  Hess  v.  Fox,  10  Wend,, 
436 ;  2  PhiUips'  Ev.,  109 ;  Clark  v.  FairchUd,  22  Wend., 
576.)  This  is  not  a  case  where  the  plaintiff  can  rescind  the 
contract  and  recover  back  the  price  paid  to  the  defendant, 
or  the  value  of  the  property  whi6h  he  let  the  defendant 
have.  Much  of  the  argument  of  the  defendant's  counsel  is 
directed  to  this  point  in  the  case.  The  plaintiff  made  no 
such  case  by  his  proof,  and  it  appears  quite  manifest  that 
each  party  must  retain  the  property  obtained  under  the 
agreement,  at  the  price  and  upon  the  terms  stipulated  be- 
tween them.  If  the  defendant  has  failed  to  pay  the  plain- 
tiff the  amount  he  agreed  to  pay  for  the  farm  sold  and 
transferred  to  him,  this  action  can  be  maintained  to  recover 
the  amount  due  at  the  time  it  was  commenced.  The  true 
questions  in  the  case  are,  whether  the  defendant  has  paid 
the  plaintiff  for  his  property,  and  if  not,  whether  the  plaintiff 
has  in  any  measure  discharged  the  defendant  from  his  liabi- 
lity to  pay  the  eight  hundred  dollars  claimed  to  be  due  and 
unpaid. 

The  judgment  must  be  reversed  and  a  new  trial  ordered 
on  the  grounds  above  stated :  1,  For  the  error  in  admitting 
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evidence  to  establish  the  value  of  the  property ;  and  2.  For 
the  error  in  the  charge  of  the  judge  to  the  jury  as  above 
stated. 

JoHxsox,  J.  The  jury  have  found  that  by  the  agree- 
ment originally  made  between  these  parties  the  defendant 
was  to  transfer  to  the  plaintiff  a  debt  against  Campbell, 
arising  out  of  the  sale  by  the  defendant  of  the  carding 
machine  property  to  him,  secured  upon  the  property  itself. 

The  original  agreement  for  the  conveyance  of  land  by 
each  party  to  the  other  and  for  the  transfer  of  the  above 
mentioned  debt  by  the  defendant  to  the  plaintiff,  was  void 
in  its  inception  under  the  statute  of  frauds.  The  parties, 
however,  saw  fit  to  proceed  in  its  execution  as  if  it  were 
valid,  and  in  performance «  of  it  the  plaintiff  transferred  to 
the  defendant  the  two  land  contracts  and  received  from  him 
a  considerable  payment  in  money  and  a  conveyance  of  about 
18  acres  of  land.  Thus  the  whole  contract,  save  in  a  single 
particular,  was  performed  by  the  parties  to  it,  notwith- 
standing its  invalidity;  all  that  remained  to  be  done  to  com- 
plete its  performance  was  that  the  defendant  should  make 
the  transfer  of  the  Campbell  debt.  The  plaintiff  had  fully 
performed.  When  each  of  these  acts  of  performance  took 
place,  "  the  parties  virtually  said,  although  the  law  will 
not  enforce  this  contract,  we  will  go  on  and  carry  it  into 
effect."  (Abbott  v.  Drapery  4  Denio^  54.)  Each  act  of  con- 
veyance or  payment  was  intended  neither  as  a  gift  nor  as 
an  indefinite  sale,  but  as  a  part  performance  of  the  agree- 
ment which  the  parties  had  entered  into.  When,  therefore, 
the  last  conveyance  required  by  the  contract  was  made,  its 
execution  and  acceptance  were  equivalent  to  a  re-adoption 
"by  the  parties  of  the  remaining  unperformed  terms  of  the 
original  agreement.  It  thereby  ceased  to  be  a  contract  for 
the  sale  of  lands  or  an  interest  in  lands  and  became  a  mere 
agreement  to  pay  for  lands  conveyed.  As  such  it  was  not 
'within  the  statute  of  frauds.    A  promise  to  pay  for  land 
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conveyed  is  not  within  the  statute  and  needs  not  to  be  la 
writing.  {Bcywen  v.  JBmK,  20  Johm.,  340.)  It  follows  from 
this  view  of  the  rights  of  the  parties  that  the  rule  of 
damages  laid  down  at  the  trial  was  erroneous.  The  defen- 
dant, if  liable,  vras  bound  to  make  compensation  to  the  value 
of  that  which  he  had  agreed  to  pay  and  had  not  paid,  \nz., 
the  debt  trom  Campbell,  secured  upon  the  carding  machine 
property.  The  rule  laid  down  at  the  trial  substantially 
left  it  to  the  jury  to  ascertain,  by  a  comparison  of  the  value 
of  what  had  been  parted  with  on  each  side,  how  much  the 
plaintiff  ought  to  receive  to  restore  him  to  the  condition  he 
was  in  before  the  bargain  was  made.  That  which  he  was 
entitled  to  was  the  unpaid  price  of  the  lands  sold.  In 
respect  to  the  rule  of  damages,  the  judge  at  the  trial  erred. 
In  the  charge  of  the  judge  it  appears  that  the  jury  were 
told  that  if  witnesses,  of  equal  integrity  and  capacity  to 
judge,  differed  in  their  testimony  as  to  the  value  of  the  land, 
they  might  take  an  arithmetical  average  of  their  estimates 
of  value  for  the  amount  of  their  verdict ;  that  this  was  a 
legal  method  of  arriving  at  the  amount  of  damages,  if,  after 
thus  ascertaining  the  amount,  they  were  satisfied  that  such 
amount  was  what  they  ought  to  give  as  damages.  In  Dana 
v.  Tuclcer  (4  Johns.^  487),  it  was  held  that  a  verdict  would 
not  be  set  aside  if  the  jury  saw  fit  to  pursue  such  a  course 
as  that  pointed  out  in  the  charge;  but  so  far.iis  I  am  aware, 
this  is  the  first  time  a  jury  has  been  instructed  that  such  a 
course  was  proper  to  be  pursued.  Certainly,  no  reported 
case  contains  any  intimation  of  the  propriety  of  recom- 
mending such  a  proceeding  to  the  jury.  Their  general  duty 
is  to  decide  upon  the  evidence  by  some  intellectual  process, 
to  weigh  and  consider  it  and  give  it  such  effect  as  in  their 
judgment  it  deserves;  and  if  the  law  does  not  forbid,  it  at 
least  does  not  encourage  their  I'esorting  to  such  a  substitute  for 
judging  of  the  value,  as  taking  an  average  of  the  testimony. 
Perhaps  instructing  the  jury  that  they  were  to  find  theii 
verdict  for  this  average  sum.  only  in  case  they  thought  it, 
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after  being  so  ascertained,  the  proper  amount  to  give,  has 
cured  the  legal  difficulty  to  that  degree  that  it  would  not 
he  available  on  error.  If  so,  it  hardly  diminishes  the  im- 
propriety of  such  an  instruction,  when  we  consider  how 
certainly  such  a  suggestion,  if  made,  would  be  followed  by 
the  jury,  and  how  little  likely  it  is  in  point  of  fact  that  an 
amount  thus  ascertained  would  not,  at  once  and  without 
further  consideration,  be  taken  by  the  jury  as  the  amount 
they  ought  to  find. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  accordingly. 


Freeman,  executor,  against  Spalding. 

A  residuaiy  legatee  named  in  a  will  is  a  competent  witness  for  the  execator  in 
a  suit  to  recover  moneys  claimed  to  be  due  to  the  estate. 

Such  legatee  is  not  a  person  for  whose  immediate  benefit  the  action  is  i)rose- 
cnted  within  the  meaning  of  section  899  of  the  Code  of  Procedure. 

This  section  excludes  only  persons  who  are  absolutely  entitled  to  the  proceeds 
of  the  litigation ;  not  those  who  ultimately  may  be  entitled  to  receive  them 
from  the  party  to  the  action.     Per  Bcogles,  J. 

And  where  a  residuary  legatee,  on  being  oAred  as  a  witness  for  the  executor  in 
an  action  for  money  duo  the  estate,  was  ol^ted  to,  and  thereupon  executed 
an  assignment  of  all  his  interest  in  the  estate  to  the  plaintiff;  ffeldy  that  he 
was  not  incompAent  under  the  last  clause  of  section  899  of  the  Code,  as 
originally  enacted. 

Appeal  from  a  judgment  of  the  supreme  court.  The 
plaintiff  recovered  a  verdict  for  $7060.88,  for  which  and 
costs  judgment  was  entered.  The  defendant  made  a  bill 
of  exceptions,  and  on  appeal  the  judgment  was  affirmed  by 
the  supreme  court  at  a  general  term  in  the  8th  district. 
The  defendant  appealed  to  this  court.  Th6  qu^tions 
presented  are  stated  in  the  opinion  delivered  in  this  court. 

Samud  Beardsley,  for  the  appellant. 

A.  Taborj  for  the  respondent. 


n 
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RuGGLES,  J.,  delivered  the  opinion  of  the  cou'i:.  Thia 
action  was  commenced  on  the  13th  day  of  July,  1850,  by 
the  plaintiff  as  executor  of  Joseph  Odell,  deceased,  to  recover 
several  sums  of  money  claimed  to  be  due  and  owing  from 
the  defendant  for  money  loaned  by  the  plaintiff's  testator. 
The  defendant  in  his  answer  sets  up  in  defence  the  statute 
of  limitations,  a  discharge  under  the  bankrupt  act  granted 
in  September,  1842,  and  that  the  loans  were  usurious. 
The  cause  was  tried  in  February,  1851,  at  the  Niagara 
circuit,  before  Mr.  Justice  Sill.  On  the  trial  the  plaintiff 
offered  as  a  witness  Erastus  Odell,  a  son  of  the  testator  smd 
one  of  the  residuary  legatees  named  in  his  will.  He  wafr 
objected  to  as  incompetent  and  as  being  interested  as  one 
of  the  persons  for  whose  immediate  benefit  the  suit  waa 
prosecuted.  The  objection  was  overruled  and  the  defendant 
excepted. 

Section  398  of  the  Code  of  1849,  declares  that  no  person 
offered  as  a  witness  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action.  Section  399,  as  it  stood 
when  this  cause  was  tried,  contains  the  exceptions  to  this 
rule.  It  declares  that  the  last  section  shall  not  apply  to  a 
party  to  the  action,  nor  to  any  person  for  whose  immediate 
benefit  it  is  prosecuted  or  defended ;  nor  to  any  assignor  of 
a  thing  in  action  assigned  for  the  purpose  of  making  him 
a  witness.  The  witness  offered  was  not  a  pyson  for  whose 
immediate  benefit  this  action  was  prosecuted.  The  plain- 
tiff, as  executor,  is  entitled  to  recover  the  money  for  which 
the  suit  was  brought,  and  is  bound  to  apply  it  either  to  the 
payment  of  the  testator's  debts  or  to  other  purposes  ex- 
pressed in  the  will.  The  witness  is  not  entitled  to  the 
immediate  benefit  of  the  recovery,  and  it  is  uncertain 
whether  he  will  be  entitled  to  any  part  of  it  immediately 
or  remotely.  It  may  be  entirely  exhausted  in  satisfaction 
of  demands  against  the  estate  entitled  to  a  preference  over 
the  claims  of  the  witness.  Section  399  applies  only  to  a 
person  into  whose  hands  the  money  collected  in  the  suit 
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will  necessarily  go  when  it  is  received,  or  who  might  take 
it  from  the  sheriff  or  the  attorney  as  his  own.  It  does  not 
apply  where  the  money  cannot  immediately,  although  it 
may  ultimately  go  into  his  hands.  {Bank  of  Charleston  v. 
Enteric^  2  Sandf.  S.  C.  ii.,  718.)  Section  399  does  not  apply 
to  a  stockholder  in  an  incorporated  company,  although  he 
has  an  immediate  and  certain  interest  in  the  money  to  be 
recovered ;  and  although  the  money  must  be  applied  in  part 
to  his  immediate  use  and  benefit.  {New -York  If  Erie  Rail- 
road Co,  V.  Cook^  2  Sandf.  S.  C.  jR.,  732 ;  The  Washington 
Bank  v.  Palmer^  ib.j  686.)  The  witness,  when  offered,  had 
such  an  interest  as  would  have  excluded  him  at  common 
law.  But  section  398  removed  the  objection,  and  section 
399  did  not  reinstate  it. 

The  witness,  however,  after  the  objection  was  overruled 
and  before  he  testified,  assigned  his  interest  in  the  personal 
estate  of  his  father  to  the  plaintiff.  The  counsel  for  the 
defendant  objected  that  the  witness  was  incompetent  before 
the  execution  of  the  assignment,  because  he  was  one  of  the 
parties  for  whose  immediate  benefit  the  action  was  brought, 
and  that  the  assignment  was  made  for  the  purpose  of 
making  him  a  witness  and  that  he  was  therefore  still  incom- 
petent. The  objection  was  overruled  and  the  witness  per- 
mitted to  testify  and  the  counsel  for  the  defendant  excepted. 
This  assignment  by  the  witness  was  unnecessary;  but  it 
did  not  affect  the  question  of  his  competency.  If  the 
assignment  was  valid  and  operative  to  bring  the  witness 
within  the  last  exception  contained  in  section  399  as  an 
assignor  of  the  thing  in  action,  it  also  discharged  him  of 
his  interest  in  the  event  of  the  suit  and  rendered  him 
admissible  as  a  witness  at  common  law  without  regard  to 
either  section  of  the  Code. 

The  objection  to  the  witness  Elijah  Odell,  another  resi 
duary  legatee  under  the  will  who  was  sworn  for  the  plain 
tiff,  rests  upon  precisely  the  same  grounds  as  the  objections 
above  discussed   and  must  be  disposed  of  in  the  same 


376 


CASES  m  THE  COURT  OF  APPEALS 


Wadsworth  agoAmi  Wadsworth. 


manner.  So  far,  therefore,  as  those  exceptions  are  concerned 
the  rulings  at  the  circuit  were  correct  and  the  judgment 
should  be  affirmed. 

(Vaiious  other  exceptions,  taken  at  the  trial,  were  dis- 
cussed and  the  rulings  held  to  have  been  correct ;  but  these 
questions  are  not  of  general  interest  and  this  part  of  the 
opinion  is  therefore  omitted.) 


Judgment  affirmed. 


12   876 
154    544 


Wadsworth  and  others  against  Wadswoeth  and  others. 

By  tbo  common  law  an  alien  can  take  real  estate  by  devue,  although  he  cannot 
hold  it  as  against  the  state. 

The  statute  (2  R.  B.,  57,  %  4),  which  declares  that  every  devise  of  real  pro- 
perty to  a  person  who,  at  the  time  of  the  death  of  the  testator,  shall  be  an 
alien  not  authorized  by  statute  to  hold  real  estate,  shall  be  void,  does  not 
apply  to  an  alien  devisee,  bom  after  the  death  of  the  testator. 

Accordingly  where  the  testator  devised  lands  in  trust  for  the  use  of  his 
daughter,  who  was  an  American  citizen,  during  her  life,  with  remainder  in 
fee  to  her  issue,  and  she  subsequently  died  leaving  an  alien  sou,  bom  after 
the  death  of  the  testator;  Edi^  tliat  he  took  under  the  will  as  against  the 
heirs  of  tlie  testator. 

In  1844,  James  Wadsworth,  of  Geneseo,  in  the  county 
of  Livingston  in  this  state,  died,  leaving  a  will  duly  exe- 
cuted by  him  to  pass  real  estate.  By  the  will,  after 
devising  specified  portions  of  his  lands  to  his  children,  he 
devised  one  equal  fourth  part  of  all  the  rest  and  residue  of 
his  real  estate  (being  lands  situate  in  this  state)  to  trustees 
to  receive  the  rents  and  profits  thereof  and  pay  the  same  to 
his  daughter  Elizabeth  annually,  during  her  life,  with 
remainder  in  fee  to  the  issue  of  the  said  Elizabeth,  her  sur- 
viving ;  and  in  case  of  no  such  issue,  then  to  the  heirs  at 
law  of  the  testator.  The  other  three-fourths  were  devised, 
one-fourth  each  to  James  S.  and  William  W.  Wadsworth, 
the  sons  of  the  testator,  and  one-fourth  for  the  benefit  of 
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Martin  Brimmer,  junior.  The  will  contained  no  residuary 
devise  of  any  part  of  his  real  estate.  In  December,  1850, 
Miss  Elizabeth  Wadsworth  intermarried  in  Scotland  with 
Charles  Augustus  Murray,  then  and  since  an  alien  subject 
of  the  Queen  of  Great  Britain.  She  and  her  husband 
resided  abroad  until  the  birth  of  her  son,  Charles  James 
Murray,  who  was  bom  in  Egypt,  on  the  29th  of  November, 
1851.  Mrs.  Murray  died  on  the  8th  of  December  following, 
leaving  the  son  Charles  James  her  sole  issue  surviving.  In 
April,  1852,  an  act  was  passed  by  the  legislature  of  the 
state  of  New-York  {Lau}$  of  1852,  p.  437),  by  which  the  title 
of  the  people  of  the  state  in  and  to  the  real  estate  devised 
by  James  Wadsworth  to  the  issue  of  his  daughter  Elizabeth 
was  released  to  her  son  Charles  James  Murray,  and  he  was 
authorized  to  take  and  hold  the  same,  in  the  same  manner 
and  with  the  like  effect  as  if  he  had  been  a  natural  bom 
citizen  of  the  United  States,  subject  to  the  conditions  spe- 
cified in  the  act. 

Prior  to  the  death  of  Mrs.  Murray,  the  one-fourth  devised 
to  William  W.  Wadsworth  was  set  apart  to  him ;  the  other 
three-fourths  were  held  in  common  by  the  devisees  thereof 
at  the  time  of  the  death  of  Mrs.  Murray.  In  July,  1852, 
William  W.  Wadsworth  died,  leaving  infant  children,  his 
heirs.  SubBel)[uently  to  the  passage  of  the  act  of  the  legis- 
lature above  referred  to,  James  S.  Wadsworth  and  Martin 
Brimmer,  jr.,  and  the  trustees  of  the  latter,  instituted  pro- 
ceedings in  the  supreme  court  for  the  partition  of  the  real 
estate  devised,  which  was  held  in  common  at  the  death  of 
Mrs.  Murray,  alleging  in  their  petition  the  facts  above  stated 
and  insisting  that  they  and  Charles  James,  the  son  of  Mrs. 
Murray,  were  respectively  the  owners  of  an  undivided 
one-third  thereof  in  fee.  The  petition  suggested  that  as 
there  might  be  a  question  whether  the  legal  title  to  the 
one-third  vested  in  Charles  James  Murray,  on  account  of 
his  being  an  alien,  and  as  it  was  desirable  that  his  title 
tfhould  be  established,  and  as  the  petitioners  and  the  infant 
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children  of  William  W.  Wadsworth,  were  the  on.j  heirs,  of 
James  Wadsworth  the  testator,  these  infant  children  were 
made  parties  to  the  proceedings,  and  they  appeared  by 
guardian  and  submitted  their  rights  to,  the  court,  admitting 
the  facts  to  be  as  above  stated.  Charles  James  Murray 
also  appeared  by  the  late  John  C.  Spencer,  as  his  guardian. 
On  the  facts  above  stated,  the  supreme  court  decided  that 
Charles  James  Murray  was  the  owner  in  fee  of  the  premises 
devised  as  aforesaid  to  the  issue  of  his  mother,  and  awarded 
partition  accordingly.  On  an  appeal  on  behalf  of  the  in- 
fant children  of  William  W.  Wadsworth,  this  judgment 
wais  affirmed  by  the  supreme  court,  in  the  7th  district,  at  a 
general  term.  The  guardian  of  these  infants  appealed  to 
this  court.*    The  cause  was  submitted  on  printed  briefs. 

Scott  Lordf  for  the  infants,  appellants 

John  C.  Spejicer^  for  Cl.ailes  James  Murray,  respondent. 

Gardiner,  Ch.  J.  The  single  question  presented  is, 
whether  the  title  to  the  lands  devised  to  the  issue  of  Mrs. 
Murray  vested  in  her  son  Charles  James,  the  respondent, 
or  whether  it  descended  to  the  heiis  of  the  testator,  there 
being  no  residuary  devisees.  * 

The  4th  section  of  the  act  "  Of  Wills  and  Testaments" 
provides,  that  "  every  devise  of  any  interest  in  real  property 
to  a  person  who,  at  the  time  of  the  death  of  the  testator^  shall 
be  an  alien  not  authorized  by  statute  to  hold  real  estate, 
shall  be  void.     The  interest  so  devised  shall  descend  to  the 


*  Tho  Reporter  has  been  requested  to  state,  thai  the  adult  heirs  of  James 
Wadsworth,  deceased,  wore  willing  to  confirm  the  title  of  the  son  of  Mrs. 
Murray  under  tho  will,  by  release  to  him ;  but  as  there  was  no  one  legally 
authorized  to  execute  such  release  on  behalf  of  the  infant  children  of  William 
W.  Wadsworth,  deceased,  the  appeal  was  prosecuted  on  their  behalf  tt  the 
suggestion  of  the  guardian  of  Charles  James  Murray,  that  the  question  as  to 
his  title  might  to  adjudged  by  the  court  of  lost  resort. 
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heirs  of  tho  testator ;  if  there  be  no  such  heirs  competent 
to  take,  it  shall  pass,  under  his  will,,  to  the  residuary  devi- 
sees therein  named,  if  any  there  be  competent  to  take  such 
interest"  .  (2  jK.  jS.,  57,  §  4.)  As  Mrs.  Murray  was  unmar- 
ried at  the  death  of  the  testator,  her  son  was  not  at  that 
time  an  alien,  and  of  course  not  within  the  terms  of  the 
act  nor  within  its  spirity  if  its  object,  as  the  revisers  inti- 
mate, was  to  discourage  devises  to  aliens,  by  a  knowledge 
upon  the  part  of  the  devisor  that  they  would  be  ineffectuaL 
Whatever  might  be  the  purpose  of  the  legislature,  they 
have  not  said  that  the  devise  in  this  case  shall  be  void ; 
and  as  the  testator  intended  'the  gift  for  the  issue  of  his 
daughter,  his  heirs  have  no  claim  to  an  enlarged  or  equitable 
construction  of  the  statute  in  their  favor  as  against  the  state. 

According  to  the  common  law  this  devisee  could  take, 
although  he  could  not  hold  the  lands  against  the  paramount 
right  of  the  people.  {Coke  LitUy  2 ;  Comyii^s  Dig.  Alien ; 
BaconU  Ab.  Aliens.)  Here  the  state,  in  April,  1852,  released 
and  conveyed  its  right  accruing  by  escheat,  to  the  devisee, 
who  thereby  acquired  a  perfect  title. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Crippen,  J.  It  is  insisted  on  the  part  of  the  appellants 
that  the  real  estate  devised  in  trust  for  the  benefit  of  £li:^- 
beth  Wadsworth,  during  her  life,  and  after  her  death  to  her 
issue  in  fee,  descended  upon  her  death  to  the  heirs  at  law 
of  the  testator,  on  the  ground  that  her  child  was  an  alien 
and  consequently  incapable  of  taking  and  holding  real  estate 
in  the  State  of  New- York. 

It  is  undoubtedly  true  that,  at  common  law,  an  alien 
can  take  and  hold  real  estate  either  by  devise  or  purchase, 
until  office  found.  It  is  laid  down  in  Coke  on  Littleton, 
that  if  an  alien  purchase  lands  and  tenements,  he  is  of 
capacity  to  take  and  hold  the  fee  simple  until  office  found, 
when  the  king  shall  have  it  by  virtue  of  his  prerogative. 
{Coke  on  Littleton^  2  a,  b.)    The  same  doctrine  is  found  in 
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iComyn's  Digest  {Aliens^  C.  2),  and  in  Bacon's  Abridgment. 
{Aliensj  C.)  Blackstone  says,  that  though  an  alien  may 
take  real  estate  by  purchase,  yet  he  cannot  by  descent,  by 
dower  or  by  the  curtesy,  which  are  the  acts  of  the  law 
(2  Bhickstane^s  Com.,  249),  for  the  law  giveth  the  alien 
nothing.  Though  an  alien  may  purchase  land  or  take  it  by 
devise,  yet  he  is  exposed  to  the  danger  of  being  divested 
of  the  fee  and  of  having  the  land  forfeited  to  the  state  upon 
an  inquest  of  office  found.  (2  KeiU's  Com.^  53,  1st  ed,)  His 
conveyance  is  good  as  against  himself,  but  the  title  is  stiU 
voidable  by  the  sovereign.  The  following  authorities  estab- 
lish the  same  common  law  rule.  (Fox  v.  Southack^  12  Mass.^ 
143 ;  Fairfax  v.  Hunter ^  7  Cranch^  619,  620 ;  Gavemeur  v. 
Robertson^  11  Wheaton,  332.)  The  remainder  in  fee,  there- 
fore, devised  to  the  issue  of  Mrs.  Murray,  if  such  issue  be 
an  alien,  by  the  common  law,  escheated  to  the  people.  {The 
People  V.  ConkHuf  2  HUl^  73.)  It  would  not  descend  to  the 
heirs  of  the  devisor  by  reason  of  the  alienism  of  the  devisee 
of  such  remainder. 

The  doubt  that  rests  upon  the  law  of  this  case,  as  I  infer 
from  the  briefs  of  counsel,  arises  out  of  the  4th  section  of 
chap.  6,  part  2  of  title  1  of  the  Revised  Statutes.  (2  R.  jS., 
57,  ^  4.)  It  is  there  enacted,  that  "  every  devise  of  any 
interest  in  real  property  to  a  person  who  at  the  time  of  the 
death  of  the  testator,  shall  be  an  alien  not  authorized  by 
statute  to  hold  real  estate,  sh&.  L  be  void.  The  interest  so 
devised  shall  descend  to  the  heirs  of  the  testator ;  if  there 
be  no  such  heirs  competent  to  take,  it  shall  pass  under  his 
will  to  the  residuary  devisees  therein  named,  if  any  there 
be  competent  to  take  such  interest." 

It  appears  from  the  ca^,  that  the  testator  died  prior  to 
September,  1844.  Elizabeth,  his  daughter,  was  married  in 
the  month  of  December,  1850 ;  her  only  child  was  bom 
in  November,  1851,  and  she  died  the  following  December, 
leaving  such  child  surviving  her.  At  the  time  of  the  testa- 
tor's death,  his  daughter  Elizabeth  was  capable  of  taking 
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under  the  will ;  &he  was  not  an  alien.  Her  child,  the  devisee 
of  the  remainder  in  fee,  was  not  bom  until  several  years 
after  the  death  of  the  testator. 

The  language  of  the  statute  is  definite  and  certain,  and  I 
am  unable  to  discover  any  reason  for  extending  it  further 
than  the  natural  import 'of  the  words  will  authorize.  How 
then  can  it  be  applied  to  a  case  where  the  devisee  was  not 
an  alien  at  the  time  of  the  testator's  death  ?  The  plain 
reading  of  the  act  clearly  shows  to  what  case  it  applies. 
Unless  the  devisee  was  an  alien  at  the  time  of  the  death  of 
the  testator,  the  act  has  no  application.  I  have  no  doubt 
that  this  case  must  be  governed  by  the  common  law 'rule. 
By  this,  as  I  have  already  shown  the  son  of  Mrs.  Murray 
was  capable,  although  an  alien,  to  take  the  remainder  in  fee 
under  the  will  and  hold  it  until  office  found.  The  legisla- 
ture,^in  1852,  passed  an  act  authcnizing  him  to  take  and 
hold  the  lands  situate  ia  this  state,  which  were  devised  to 
him  by  the  last  will  and  testament  of  his  grandfather, 
James  Wadsworth,  deceased,  in  the  same  manner  and  with 
the  like  e£fect  as  if  he  had  been  a  natural  bom  citizen ;  and 
releasing  to  him  all  the  interest  of  the  state  in  such  lands. 

This  statute,  with  the  aid  of  the  common  law,  confers 
upon  him  the  title  of  the  property.  The  judgment  below 
must  therefore  be  affirmed. 

Judgment  affirmed. 


Tovn^SENB  and  others  agaimt  McDonald 

Where  hydraulic  priyileges  are  created  hy  condnctiDg  a  stream  across  lands 
in  an  artificial  channel,  the  proprietors  of  lots  crossed  by  the  artificial  chan- 
nel, in  the  absence  of  any  stipii]ati<»i  to  the  contrary,  hare  the  same  rights 
to  the  nse  of  the  water  on  their  respective  lots  as  between  themselves,  as 
would  exist  if  the  arti  Aial  were  the  natural  channel  of  the  stream. 

A  party  acquires  a  right  to  the  use  of  water  hi  a  particular  manner,  ly  at 
vtJufeoiT^pted  advwse  oijoynient  of  such  use  doting  twenty  years. 
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Bat  an  omission  by  tho  owner  during  twenty  years  to  make  use  of  water  righ^ 
does  not  impair  his  title  or  confer  any  right  thereto  upon  another.  It  is 
not  the  non-user  by  the  owner,  but  the  adyerse  enjoyment  by  another 
during  twenty  years  which  destroys  his  right 

Appeal  from  a  judgment  of  the  supreme  court  in  the  3d 
district.  The  plaintiffs,  Townsend  and  others,  filed  their 
bill  of  complaint  in  the  court  of  chancery,  in  1846 ;  the 
general  object  of  the  bill  was  to  enjoin  the  defendant  per- 
petually from  continuing  a  bulk-head,  which  he  had  then 
recently  erected  upon  a  certain  mill  lot,  number  one,  owned 
by  him,  whereby  the  water  in  a  certain  artificial  channel 
was,  as  alleged,  set  back  upon  and  thereby  obstructed  the 
use  of  a  water-wheel  of  the  plaintiffs,  appertaining  to  their 
flouring  mill  erected  upon  the  same  channel  upon  lot 
number  two,  owned  by  the  plaintiffs,  which  was  situated 
above  and  easterly  of  the  defendant's  lot  number  one.  The 
bill  sets  forth  the  respective  title  of  the  parties  to  these  lots 
and  to  the  usiB  of  the  water,  substantially  as  hereinafter 
mentiowed  ;  that  a  mill  has  existed  upon  the  plaintiffs'  lot 
more  than  seventy  years  last  past,  and  been  maintained  by 
tho  plaintiffs  and  their  predecessors  in  the  title,  which  has 
been  propelled  by  the  water  of  the  artificial  channel,  and 
which  water  has  been  discharged  from  the  plaintifis'  .upon 
the  defendant's  lot  by  means  of  a  tail  race,  which  has  not, 
during  that  time,  been  made  lower  than  it  was  when  first 
constructed ;  and  that  the  water-wheel  of  the  plaintiffi'  mill, 
at  the  time  of  the  commencement  of  the  suit,  was  not  set 
as  low  as  the  former  water-wheels  of  the  mill  on  that  site 
had  been.  It  also  states  that  a  mill  was  erected  upon  the 
defendant's  lot,  in  1815,  by  a  person  under  whom  the 
defendant  claims,  which  has  been  continued  since  that 
time  until  about  six  months  before  filing  the  bill,  when  it 
was  burned  down,  and  which  was  operated  by  the  water 
discharged  from  the  plaintiffs'  lot  an^  passing  thence  to 
said  defendant's  mill  through  the  said  artificial  channel, 
*^  without  being  thrown  back  upon  the  water-wheel  on  said 
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Jot  number  two,  or  in  any  way  obstructing  or  retarding  the 
8aid  wheel,"  or  the  operations  of  the  mill  on  the  plaintiffs* 
lot ;  that  while  the  said  mill,  erected  on  the  defendant's  lot 
in  1815,  remained  standing,  the  water  by  which  it  was 
operated  was  never  set  back  beyond  the  east  line  of  the 
defendant's  lot,  but  that  the  fall  of  water  by  which  tiie  said 
mill  was  operated,  was  derived  wholly  from  the  natural 
declivity  of  the  ground  west  of  the  lot  of  the  plaintiffs  ; 
that  after  the  destruction  by  fire  of  the  mill  last  mentioned, 
the  defendant,  who  has  lately  and  within  six  months  before 
the  commencement  of  the  suit  purchased  the  lot,  has  erected 
another  mill  upon  the  site  of  the  former  one,  and  has  con- 
structed a  bulk-head  across  the  artificial  channel,  of  greater 
height  by  three  or  four  feet  than  any  before  constructed 
on  that  lot,  with  intent  to  raise  the  water  and  set  the  same 
back  upon  the  plaintifis'  lot  and  upon  the  water-wheel  of 
their  mill,  and  has  also  repaired  and  raised  the  banks  of  the 
pond  above  the  bulk-head ;  whereby,  as  the  plaintiff's  insist, 
the  water  will  be  raised  higher  than  it  has  ever  before  been 
raised,  by  about  two  feet  and  six  inches,  and  will  be  set  back 
into  the  tail  race  and  upon  the  wheel  of  the  plaintiffs'  flour- 
ing mill  and  upon  certain  elevators  which  revolve  under  the 
mill,  by  which  they  will  be  impeded  and  retarded  and 
rendered  incapable  of  performing  the  work  they  have  here- 
tofore done  and  would  otherwise  be  capable  of  doing. 

The  answer  of  the  defendant  states  the  particulars  of  the 
title  to  the  lots  and  water  power,  not  varying  substantially 
from  the  statements  in  the  bill.  Of  the  other  matters  alleged 
in  the  answer,  it  is  only  necessary  to  state  the  following 
positions,  viz :  That  the  plaintiffs,  when  they  were  about 
purchasing  their  lot,  procured  a  survey  of  the  same  to  be 
made,  and  two  monuments  to  be  placed  upon  the  boundary 
line  between  the  two  lots  indicating  truly  and  accurately 
the  natural  level  or  surface  of  the  plaintiffs'  lot  at  the 
boundary  line ;  and  the  defendant  denies  that  he  has  ever, 
by  any  erections  on  his  lot.  set  tht  water  back  as  high  as 
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the  top  of  these  monuments  or  the  level  between  the  two  lots ; 
that  the  plaintiffs,  since  their  purchase,  and  within  twenty 
years,  have  sunk  their  water-wheel  eighteen  inches  lower 
than  any  wheel  before  used  for  the  mill  on  that  site,  and 
that  they  have  deepened  the  tail  race  within  the  last  five 
years.  The  defendant  admits  rebuilding  the  mill  on  his  lot 
shortly  before  the  commencement  of  the  suit,  and  con- 
structing a  dam  across  the  artificial  channel  about  eight 
inches  higher  than  any  previous  dam,  but  he  alleges  that  it 
is  not  yet  sufficiently  high  to  raise  the  water  to  the  surface 
of  the  ground  at  the  division  line  between  the  two  lots. 
He  admits  that  it  will  set  the  water  up  upon  the  plaintiffs' 
wheel  as  it  now  stands,  but  this,  he  alleges,  is  solely  attri- 
butable to  the  fact  that  the  plaintiff'  wheel  is  placed  lower 
than  the  surface  of  the  ground  on  the  plaintiffs'  lot,  and 
lower  than  it  was  until  within  eleven  or  twelve  years  last 
past ;  and  he  denies  the  right  of  the  plaintifis  to  lower  or 
deepen  their  water-wheel  or  tail  race  (except  at  the  peril 
of  being  overflown)  below  the  patural  surface  of  the  plain- 
tiffs' lot  at  its  lowest  point  on  the  division  line  between 
the  two  lots.  The  plaintiffs  filed  a  replication,  and  the 
cause  was  referred  to  Deodatus  Wright,  Esq.,  as  sole  referee, 
to  hear  the  proofs  and  allegations  of  the  parties,  and  to 
decide  the  matters  in  controversy,  with  leave  to  either  party 
who  might  be  dissatisfied,  to  bring  the  matters  before  the 
court  on  a  case. 

The  referee  reported  a  statement  of  facts,  of  which  the 
following  is  the  substance  of  the  material  parts :  Prior  to 
the  year  1813,  three  persons  named  Aikin,  Goodman,  and 
Dickinson,  were  the  owners  of  a  parcel  of  land  in  Greenbush, 
situated  on  both  sides  of  the  stream  of  water  in  question ; 
and  having  divided  a  portion  of  it  into  small  lots,  they 
made  partition  of  it  among  themselves,  according  to  a  map 
which  18  annexed  to  the  report.  Six  lots  were  laid  out 
adjoining  each  other  and  abutting  on  the  stream  on  the 
south  side,  and  lying  upon  land  which  descended  with  the 
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stream  towards  the  west,  and  were  intended  for  mill  seats ; 
and  they  were  numbered,  commencing  with  the  lower 
lot,  from  one  to  six,  inclusive.  Number  one  was  allotted  to 
Aikin,  and  number  two  to  Dickinson.  The  others  were 
also  allotted,  each  party  having  two  lots  in  alL  There  was 
a  dam,  which  had  been  erected  before  the  partition,  across 
the  stream  above  these  lots,  making  a  pond  from  which  the 
water  was  conducted  across  the  lots  by  an  artificial  channel, 
taking  a  course  nearly  parallel  with  the  natural  channel  of 
the  stream.  The  three  proprietors  released  and  conveyed 
to'  each  other  according  to  the  partition,  and  '*  mutually 
covenanted  and  agreed  with  each  other  that  each,  his  heirs 
and  assigns,  should  bear  and  pay  his  just  proportion  of  the 
costs  and  expenses  which  might  from  time  to  time  be  neccM* 
sarily  incurred  for  erecting,  building,  repairing,  sustaining 
and  supporting  a  good  and  sufficient  dam  across  the  creek 
or  stream  aforesaid,  and  represented  on  the  said  map  at  the 
point  designated  by  the  said  dam  ;  which  said  expense  was 
to  be  borne  and  paid  by  each  of  said  parties  in  the  ratio 
and  according  to  the  relative  value  of  the  different  kinds  of 
machinery  which  should  or  might  be  constructed  or  erected 
on  any  of  said  mill  lots ;"  and  they  further  covenanted  and 
agreed  to  and  with  each  other,  that  '^neither  of  the  parties, 
their  heirs  or  assigns,  could  or  should  in  any  manner  waste 
or  obstruct  or  divert  the  water  of  said  creek,  which  was  not 
necessarily  used  or  expended  for  putting  or  keeping  in  ope* 
ration  the  mills  or  machinery  erected  or  to  be  erected  on 
any  of  the  said  lots ;  and  that  neither  party,  his  heirs  or 
assigns,  should  or  would  so  appropriate  or  use  the  water  of 
said  creek  to  put  or  keep  in  operation  any  mills  or  other 
machinery  erected  or  to  be  erected  on  any  of  the  said  lots 
designated  on  the  aforesaid  map,  so  as  to  deprive  any  other 
party  owning  or  occupying  any  of  said  lots  of  a  just  or 
reasonable  participation  in  the  use  of  the  water  of  said 
creek  for  mills  or  machinery  which  were  or  might  be 
erected  thereon."  The  plaintiffs  were  seized  of  lot  number 
Ker.— Vol.  II.         49 
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two  under  mesne  conveyances  from  Dickinson,  and  th<) 
defendant  of  *ot  number  one  under  mesne  conveyances  from 
Aikin;  the  several  deeds  recognizing  the  rights  of  the 
parties  as  derived  from  the  partition,  but  that  from  Aikin 
to  his  immediate  grantee  in  terms  conveyed  the  right  to 
twenty- one  feet  clear  fall  of  water.  There  was  a  flouring 
mill  on  lot  number  two  at  the  time  of  the  partition,  driven 
by  water  brought  down  in  the  artificial  channel,  which  has 
been  continued  down  to  the  present  time  (having  been 
several  times  rebuilt)  in  the  use  of  the  parties  owning  the 
lot  under  the  title  which  the  plaintiffs  now  hold  ;  and  the 
water  has  always  passed  from  their  water*wheel  and  been 
discharged  uninterruptedly  by  means  of  a  tail  race  upon  lot 
number  one,  "  without  being  retarded  or  thrown  back  by 
any  bulk-head  or  other  obstraction  connected  vrith  any 
mill  erected  on  said  lot  jiumber  one."  In  1824,  the  plain- 
tiffs, who  then  owned  lot  number  two,  employed  a  surveyor 
to  ascertain  the  surface  or  level  of  the  ground  between  lots 
number  one  and  two,  which  surface  was  marked  by  them 
by  means  of  an  iron  bolt  driven  into  the  ground  on  the 
division  line  between  the  two  lots,  the  top  of  which  bolt 
indicated  the  surface  or  level  of  the  ground  between  them. 
The  plaintiffs'  water-wheel,  as  it  stood  at  the  commencement 
of  this  suit,  was  l-i*5^  feet  below  the  top  of  the  iron  bolt, 
and  the  bottom  of  plaintiffs'*  water-wheel  is  below  the 
surface  of  the  ground  at  the  division  line  between  the  two 
lots.  The  fall  of  water  on  the  two  lots,  taking  the  bottom 
of  the  water-wheel  as  the  level  at  that  place,  would  be 
23iV«'  fe^*  for  the  plaintiffs'  lot,  and  20-ftV  feet  for  the 
defendant's.  A  flouring  mill  was  erected  on  the  defendant's 
lot  by  the  then  proprietor  thereof  in  1815,  which  was  con- 
tinued in  use  until  1846,  when  it  was  burned.  The  defen- 
dant rebuilt  it  previous  to  the  commencement  of  this  suit, 
constructing  a  new-bulk  head  and  other  obstructions  on  his 
lot  number  one,  which  raised  the  water  higher  in  the  chan-* 
nel  above  than  it  had  ever  been  raised  by  any  prior  erection 
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on  that  lot.  The  conclusion  of  the  referee's  report  was  as 
follows : 

"  Questions  of  fact  are  raised  by  the  pleadings,  and  tes- 
timony has  been  introduced  by  both  parties  in  relation 
to  points  which,  according  to  the  view  I  have  taken  of 
the  case,  I  have  not  considered  it  necessary  to  decide. 

**  Evidence  was  introduced  by  the  defendant  tending  to 
«how  that  the  artificial  race  way,  through  which  the  water 
was  conducted  through  lot  number  two,  and  was  discharged 
on  to  lot  number  one,  had  been  excavated  and  deepened, 
and  the  plaintiffs'  water-wheel  lowered  within  twenty 
years.  The  plaintiffs  introduced  testimony  tending  to  prove 
the  contrary  on  these  points ;  but  as  my  decision  is  placed 
entirely  upon  the  grounds  hereafter  stated,  I  have  not 
considered  these  questions.  I  do  not  decide  either  way 
upon  the  question  whether  the  water-wheels,  that  have 
from  time  to  time  been  put  into  the  plaintiiSs'  mill  on  lot 
number  two,  have  been  placed  nearer  to  or  further  from 
the  surface  of  the  ground  in  the  race  way,  than  the  wheels 
whose  place  they  were  put  in  to  supply.  I  do  not  decide 
either  way  upon  the  question  whether  the  race  way,  which 
now  does  or  has  for  more  than  thirty  years  previous  to  the 
commencement  of  this  suit,  conducted  the  water  from  the 
water-wheel  in  the  mill  on  lot  number  two  across  and  on 
to  said  lot  number  one,  has  become  deeper  and  its  bottom 
lowered  within  twenty  years  last  past,  or  since  it  was  first 
used  and  dug  for  that  purpose. 

^^Ido  find  and  decide  as  a  fact  that  the  bulk-head  and 
obstructions  aforesaid,  erected  and  constructed  on  lot  number 
one  by  the  defendant  after  he  became  the  owner  thereof, 
and  before  the  commencement  of  this  suit,  raised  and  set 
the  water  back  in  the  race  way  on  lot  number  two,  and 
upon  the  plaintiffs'  water-wheel,  so  as  to  materially  and 
injuriously  interfere  with  and  obstruct  the  operation  of  said 
wheel  and  prevent  it  from  moving  the  machinery  of  the 
flouring  mill  on  lot  number  two,  and  put  it  in  operation  as 
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it  would  have  done,  except  for  the  flowing  and  setting  back 
the  water  as  aforesaid;  and  that  the  defendant  thus  caused 
said  water  to  flow  and  set  back  as  aforesaid,  higher  than  if 
had  been  set  back  into  ^the  race  way  and  on  to  the  water* 
wheel  on  lot  number  two,  by  the  owners  or  occupants  of  lot 
number  one,  or  by  any  of  them,  at  any  time  within  twenty 
years  previously  to  and  immediately  preceding  the  time 
that  defendant  constructed  and  erected  the  aforesaid  bulk- 
head and  other  obstructions  on  lot  number  one.  I  do  abo 
decide  and  find  as  a  fact  that  the  bulk-head  and  other 
obstructions,  erected  and  constructed  by  the  defendant  as 
aforesaid  on  lot  number  one,  do  not  and  will  not  flow  or 
set  the  water  back  so  as  to  raise  it  above  or  higher  than 
the  surface  now  is  or  was  at  that  point  when  said  map  and 
partition  were  made  in  1813. 

"  I  am  of  opinion  that  the  plaintiffs  have  acquired  a  right 
to  the  continued  use  of  the  water  and  a  flow  of  it  from 
their  water-wheel  and  race  way  into  and  upon  lot  number 
one,  in  the  same  manner  and  at  the  same  height  it  has  been 
accustomed  to  flow  for  twenty  years  immediately  before  and 
up  to  the  time  of  the  erection  of  said  bulk-head  or  obstruc- 
tion ;  and  as  I  have  found,  as  facts,  that  the  erection  of  said, 
bulk-head  and  other  obstructions  by  defendant  does  and  will 
interfere  with  and  interrupt  the  enjoyment  of  that  right, 
notwithstanding  that  said  bulk-head  and  other  obstructions 
will  not  set  the  water  back  so  as  to  raise  it  any  higher  than 
the  surface  of  the  ground  at  the  division  line  between  lot 
number  one  and  lot  number  two,  as  it  now  is  or  was  in 
1813,  I  decide  in  favor  of  the  plaintifis,  and  am  of  opinion 
that  they  are  entitled  to  a  decree  perpetually  enjoining 
and  restraining  the  said  defendant  from  using  said  bulk- 
head and  other  obstructions  in  such  a  manner  as  to  set  or 
flow  the  water  back  and  raise  it  higher  in  said  race  way 
upon  lot  number  two,  than  it  was  set  back  or  flowed  and 
raised  by  the  bulk-head  and  other  obstructions  on  lot  num- 
ber one  for  the  twenty  years  immediately  preceding  the 
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time  defendant  erected  tke  bulk-head  and  other  obstmctions 
hereinbefore  referred  to  as  having  been  erected  by  him. 

'^  I  place  my  decision  expressly  upon  the  ground  that  the 
uninterrupted  use  and  enjoyment  by  the  plaintiffs,  or  those 
under  whom  they  claim,  to  discharge  the  water  through 
their  race  way  on  to  lot  number  one  at  a  certain  height  for 
upwards  of  twenty  years,  confers  upon  them  the  right  to  a 
perpetual  discharge  of  said  water  through  said  race  way 
upon  lot  number  one  at  the  same  height,  and  that  notwith* 
standing  the  other  facts  proved  in  the  case." 

The  defendant  excepted  to  all  the  material  points  deter- 
mined by  the  referee. 

The  supreme  court  gave  judgment  upon  the  report  of  the 
referee,  adjudging  that  the  defendant  should  be  perpetually 
enjoined  from  disturbing  the  plaintiffs  in  the  enjoyment  of 
their  mill  and  machinery  and  from  obstructing  the  flow  and 
discharge  of  the  water  from  their  lot  "  in  the  manner  in 
which  the  same  had  flown  and  been  discharged  previoif^  to 
the  erection  of  the  bulk-head,  and  other  mills  and  obstruc- 
tions complained  of  in  the  bill,"  or  in  any  manner  to  impair 
the  use  and  enjoyment  of  the  plaintiffs'  mill  and  water 
power,  as  said  plaintifS  used  and  enjoyed  it  "  previous  to 
the  erection  of  the  bulk-head  and  other  obstructions  by 
the  defendant,"  as  stated  in  the  bill ;  vdiich  judgment  was 
affirmed  upon  an  appeal  to  the  general  term,  whereupon  the 
defendant  appealed  to  this  court. 

John  A.  Collier^  for  the  appellant. 

John  H.  Reynolds^  for  the  respondent. 

Denio,  J.  Prior  to  the  partition  of  the  premises  which 
were  formerly  owned  by  Aiken,  Dickinson,  and  Goodman, 
those  parties  were  seized  in  common  of  the  water  course 
running  through  their  lands,  and  of  the  advantages  arising 
from  the  use  of  the  water  to  propel  mills  and  machinery. 
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When  they  came  to  make  partition  of  the  lands,  they  at 
the  same  time  by  mutual  agreement  changed  and  modified 
the  course  of  the  stream,  or  so  much  of  it  as  might  be  use- 
fully applied  to  hydraulic  purposes,  so  as  to  transfer  the 
place  of  applying  the  power  from  the  natural  channel  to  an 
artificial  one,  running  from  the  dam  across  all  the  lots ;  and 
they  agreed  to  maintain  and  uphold  the  dam,  at  their 
common  expense,  upon  certain  principles  of  contribution 
agreed  upon  and  defined  in  the  partition  deeds.  They  also 
agreed  by  those  instruments,  that  all  the  parties,  in  re- 
gard to  their  respective  lots,  should  be  entitled  to  a  just 
and  reasonable  participation  in  the  use  of  the  water  of  the 
creek  for  mills  and  machinery,  which  they  might  respec- 
tively construct  upon  such  lots.  The  effect  of  this  transac- 
tion was,  that  each  proprietor  thereafter  became  entitled  to 
the  same  rights  in  the  water  running  in  the  artificial  chan- 
nel, which  they  would  have  had  if  it  had  been  the  natural 
course  of  the  creek.  Indeed  the  object  of  the  partition  was 
to  create  a  number  of  mill  sites  upon  the  artificial  water 
course  and  to  divide  them  among  the  proprietors  ;  and  in 
the  absence  of  any  special  agreement  defining  their  respec- 
tive proportions  in  the  water  power,  the  only  principle  upon 
which  it  can  be  divided  is  to  assign  to  each  the  proportion 
of  the  fall  which  is«capable  of  being  enjoyed  upon  his  own 
lot,  according  to  the  rules  which  prevail  among  riparian 
proprietors  whose  lands  lie  above  and  below  upon  the  same 
natural  water  course.  Such,  I  think,  is  the  meaning  of  the 
covenants  in  the  deeds ;  and  it  is  apparent  that  such  has 
been  the  understanding  of  the  proprietors.  The  plaintiffl 
acted  upon  this  principle  when  they  established  the  level 
between  their  lot  and  the  one  next  below  it,  by  means  of 
the  permanent  iron  monument  which  they  caused  to  be  set 
into  the  groimd  upon  the  division  line  between  those  lots 
The  referee  appears  to  have  assumed  the  same  principle, 
and  I  do  not  understand  either  of  the  parties,  in  their  plead- 
ings or  in  the  argument  before  us,  to  dissent  from  this  vietv 


ALBANY,  MARCH,  1855.  39X 


Towoflend  against  McDonald. 


of  the  case.  In  determining  the  rights  of  the  parties  to 
this  suit,  I  shall  therefore  endeavor  to  apply  the  law  which 
would  govern  the  case,  if  the  artificial  channel  were  in  fact 
a  natural  water  course  running  through  the  adjoining  lots 
of  the  plaintiffs  and  the  defendant. 

Assuming  these  data  to  be  established,  the  remaining  ques- 
tion^ do  not  present  any  difficulty.  Each  proprietor  of  a 
lot  is  entitled  to  the  benefit  of  the  fall  of  the  water  upon 
his  own  land.  He  has  not  a  right  to  set  the  water  back 
upon  the  proprietor  above  him,  nor  can  he  lawfully  dig 
into  the  soil  of  the  proprietor  below  for  the  purpose  of  dis- 
charging the  water  upon  the  lot  of  such  proprietor  at  a 
lower  level  on  the  division  line  than  the  surface  of  the  soil 
in  its  natural  state  would  permit.  Each  proprietor,  in 
«;vailing  himself  of  the  fall  upon  his  own  land,  must  take 
care  that  he  does  not  abridge  the  same  right  existing  in 
either  of  the  neighboring  proprietors  on  each  side  of  him. 
These  are  the  rights  of  the  respective  proprietors  among 
themselves  in  the  absence  of  any  fact  to  raise  the  pre- 
sumption of  a  grant  from  one  of  them  to  the  other.  But 
if  one  proprietor  has,  during  a  period  of  twenty  years  or 
more,  possessed  and  used  a  portion  of  the  hydraulic  property 
belonging  to  another  proprietor,  not  by  license  or  favor,  but 
adversely  and  in  derogation  of  the  rights  of  such  other  pro- 
prietor, the  law,  upon  considerations  of  policy  and  for  the 
purpose  of  quieting  a  long  possession,  will  presume  a  grant 
from  the  proprietor  thus  intruded  upon  to  the  other,  and 
will  preclude  the  party  who  has  thus  acquiesced  from 
asserting  the  right  which  he  otherwise  would  have  had. 
{Angel  on  Water  Courses^  p.  77,  ed.  1833  ;  Belknap  y.  TrmbU^ 
3  Paigef  577  ;  Smith  v.  Adorns^  6  id.j  435 ;  Baldwin  v.  Cal^ 
kins,  10  Wend.,  577 ;  Sackrider  v.  Beers,  10  John.,  241.)  The 
omisssion  of  one  of  the  proprietors  to  make  use  of  the  right 
which  belongs  to  him,  and  which  is  to  be  exercised  on  his 
own  land,  however  long  such  omission  may  be  continued, 
will  not  prejudice  him  or  confer  and  right  upon  the  adjoining 
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proprietors.     (Bealey  v.  Shawj  6  JEtw^,  208,  214 ;  Crooker  v. 
Bragg,  10  Wend.,  260,  266 ;  Buiz  v.  JRm,  1  JJaiofe,  218.) 
The  referee  in  this  case  has  found  that  the  bulk-head 
recently  erected  by  the  defendant  does  not  set  the  water  of 
this  stream  back,  so  as  to  raise  it  above  the  surface  of  the 
ground  at  the  division  line  between  lots  numbers  one  and 
two,  either  as  that  surface  now  is,  or  as  it  was  at  the  time 
of  the  execution  of  the  partition  deeds.    The  defendant 
has,  therefore,  done  nothing  which  he  was  not  justified  in 
doing,  provided  the  rights  which  he  originally  had  have  not 
been  lost  or  impaired  by  acquiescence  in  so^ie  encroach- 
ment by  the  plaintiffs  or  those  under  whom  they  claim. 
The  further  finding  that  the  defendant's  new  bulk-head  and 
other  obstructions  have  raised  the  water  higher,  and  set  it 
further  back,  than  it  had  been  raised  or  set  back  by  any 
obstructions  existing  on  that  lot  at  any  time  within  twenty 
years  past,  is  unimportant;  for  if  the  defendant  and  those 
whose  title  he  has,  had  made  no  obstructions,  and  had  never 
availed  themselves  of  their  water  rights  at  all,  it  would  not 
have  prevented  his  now  doing  so,  nor  would  it  have  con- 
ferred any  rights  upon  the  plaintiffs.     The  real  point  in 
litigation  between  these  parties  was  whether  the  plaintiffs 
had  established  a  right  by  occupancy  for  twenty  years  or 
more,  to  discharge  the  water  from  the  tail  race  of  their  mill 
upon  the  defendant's  land  at  a  lower  level  than  the  natural 
surface  of  the  earth  at  the  point  of  division ;  or,  in  other 
words,  whether  the  defendant  had  lost  a  portion  of  the  fall 
upon  his  land,  by  acquiescence  by  him  and  his  predecessors 
in  an  encroachment  upon  that  fall  by  the  plaintiffs.    Al- 
though this  point  was  litigated  upon  the  pleadings  and  by  the 
proofs,  and  so  far  as  I  can  sec  was  the  only  material  ques- 
tion in  the  case,  the  referee  has  intentionally  omittiid  to 
pass  upon  it.     There  is  some  obscurity  in  the  report,  but 
according  to  my  understanding  of  it,  the  wrong  of  which 
the  defendant  is  supposed  to  have  been  guilty,  and  from 
continuing   which   he  is  to  >e  permanently  enjoined,  ist 
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raising  the  water  higher  than  he  or  his  predecessors  in  the  title 
had  ever  before  done  ;  but  inasmuch  as  he  has  not  now  raised 
it  so  high  as  to  set  it  back  upon  the  plaintiffs'  lot  in  its 
natural  state,  he  has,  as  before  remarked,  done  no  wrong  to 
the  plaintiffs,  unless  they  have  become  entitled  to  a  part  of 
the  fall  on  the  defendant's  land  by  reason  of  an  occupation 
for  twenty  years.  Such  occupation  is  not  found  by  the 
referee,  who  seems  to  be  of  opinion  that  the  defendant  has 
forfeited  hia  right  to  the  fall  by  non-user.  The  decree 
which  he  conceives  the  plaintiffs  entitled  to,  is  one  which  shall 
restrain  the  defendant  from  using  his  bulk-head  in  such  a 
manner  as  to  set  or  flow  the  water  back  and  raise  it  higher 
in  the  race  way  upon  lot  number  two  than  it  was  set  back 
or  flowed  and  raised  by  the  bulk-head,  &c.,  on  lot  number 
one,  for  the  twenty  years  immediately  preceding  the  time 
the  defendant  erected  the  bulk-head  on  his  lot,  shortly 
before  the  commencement  of  the  suit.  I  am  unable  to 
reconcile  this  with  the  formal  announcement  of  the  ground 
upon  which  the  referee  states  that  his  decision  is  based, 
which  is,  in  effect,  that  the  plaintiffs  have  a  right  to  dis- 
charge the  water  from  their  lot  on  to  the  plaintiffs'  at  the 
same  height  which  they  have  uninterruptedly  done  for 
twenty  years  before  the  erection  of  the  plaintiffs'  bulk-head. 
This  last  proposition  accords  precisely  with  what  I  conceive 
to  be  the  law  of  the  case  ;  but  it  is  quite  inconsistent  with  the 
prior  decision  of  the  referee  in  which  he  holds  it  to  be  im- 
material whether  the  plaintiffs'  water-wheel  and  race  way 
are  or  are  not  now  lower  than  they  have  been  during  a 
portion  of  the  preceding  twenty  years.  The  judgment  of 
the  court  actually  entered  establishes  the  title  of  the  plain- 
tiffs to  their  works  as  they  existed  immediately  prior  to  the 
erection  of  the  new  bulk-head  on  the  defendant's  lot,  and 
enjoins  the  defendant  against  disturbing  them,  when,  for 
aught  that  appears,  the  race  way  may  have  been  deepened 
and  the  wheel  depressed  within  those  twenty  years  tQ  the 
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full  extent  which  the  defendant  hag,  by  his  new  bulk-head 
raised  the  water  in  that  race  way. 

I  am  of  opinion  that  the  case  has  not  been  determined 
upon  correct  legal  principles,  and  that  there  should  be 
another  trial  in  which  the  fact,  principally  in  litigation^ 
should  be  passed  upon. 

The  judgment  of  the  supreme  court  should  be  reversed, 
and  a  new  trial  had  before  the  referee,  or  in  such  other 
manner  as  that  court  may  determine. 

All  the  judges,  except  Marvin,  J.,  concurred  in  the  fore* 
going  opinion  and  conclusion. 

Marvin,  J.,  delivered  an  opinion  expressing  the  same 
views  as  to  the  law  contained  in  the  foregoing  opinion ;  but 
from  the  referee's  report  he  understood  him  to  find,  as  mat- 
ter of  fact,  that  the  plaintiffs  had'  exclusively  and  uninter- 
ruptedly, during  more  than  twenty  years,  used  the  water 
and  discharged  it  on  to  the  defendant's  lot,  at  the  same 
level  as  it  flowed  when  the  latter  made  the  erections  and 
set  the  water  back  as  complained  of,  and  he  was  therefore 
in  favor  of  affirming  the  judgment,  on  the  ground  that  the* 
plaintiffs  by  such  enjoyment  had  acquired  a  right  to  such 
privilege. 

Judgment   reversed. 


Belmont  and  others  against  O'Brien. 

A  presumption  arises  that  a  mortgage  is  paid  after  the  expiration  of  twenty 
years  from  the  time  the  amoiiDt  secured  thereby  becomes  due. 

An  uncanceled  mortgage  sixty  years  old,  is  not  a  valid  objection  to  the  title 
to  the  land  covered  thereby,  where  there  is  no  evidence  to  rebut  the  legal 
presumption  that  it  has  been  satisfied. 

Where,  in  contemplation  of  marriage,  lands  were  conveyed  to  trustees  to 
receive  the  rents  and  profits  and  apply  them  to  the  separate  use  of  the  wife 
during  her  life,  and  the  trust  deed  contained  a  power  to  the  trustees  to  sell 
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the  lands  and  reinvest  the  proceeds,  and  hold  them  so  reinvested  to  the  same 
use ;  Udd,  that  the  power  was  valid,  and  that  a  conveyance  by  the  trustees 
passed  a  good  title. 

3uch  power  is  not  repognant  to  the  trust  created  by  the  deed ;  nor  is  the  con- 
veyance by  the  trustees  in  violation  of  the  statute  (1 H.  8.,  730,  ^^  08,  65) 
prohibiting  the  alienation  of  trust  estates. 

Where  a  deed,  in  trust  to  three  persons,  provides  that  in  the  event  of  the  death 
of  either  of  them  the  survivors  might,  with  the  consent  of  the  cestui  que 
trust,  appoint  a  trustee  in  place  of  the  deceased,  and  that  thereupon  the 
survivors  and  the  substituted  trustee  should  hold  the  trust  estate  with  the 
same  powers  conferred  on  the  original  trustees ;  Eeld^  that  on  the  death  of 
one  of  the  trustees,  the  survivors,  without  appointing  a  successor,  could  ex- 
ecute the  powers  expressed  in  the  trust  deed. 

On  the  29th  of  October,  1849,  August  Belmont,  being 
the  owner  in  fee  of  certain  real  estate,  situate  in  the  city  of 
New-Tork,  executed,  as  party  of  the  first  part,  a  conveyance 
thereof  to  Jeremiah  Larocque,  as  party  of  the  second  part. 
In  this  conveyance,  it  was  recited  that  a  marriage  was  about 
to  be  solemnized  by  and  between  the  party  of  the  first  part 
and  Miss  Perry,  and  that  it  was  proposed  on  his  part  to 
make  a  settlement  o£  the  lands  described  in  the  convey- 
ance, for  the  use  of  his  contemplated  wife  and  her  issue, 
through  the  medium  of  trustees,  of  whom  he  should  be 
one,  and  Messrs.  Francis  Griffin  and  John  Hone  should 
be  the  others.  By  this  deed  the  lands  therein  mentioned, 
for  the  purpose  as  therein  stated  of  carrying  the  proposal 
into  effect  by  vesting  the  title  in  the  trustees,  and  to  the 
intent  that  the  party  of  the  second  part  should  immediately 
execute  and  deliver  to  the  trustees  a  deed  of  settlement,  in 
such  manner  and  upon  such  trusts,  covenants  and  conditions 
as  Belmont  should  direct  and  approve,  were  granted,  bar- 
gained and  sold  to  the  party  of  the  second  part ;  to  have 
and  to  hold  the  same  to  him,  for  the  uses  and  purposes  and 
on  the  intent  above  expressed  and  declared.  On  the  same 
day  and  immediately  after  the  execution  of  the  above  men- 
tioned deed  to  Larocque,  a  deed  was  made  and  executed 
between  him  as  party  of  the  first  part,  Belmont  as  party 
of  the  second  part.  Messrs.  Griffin  and  Hone  as  parties  of  the 
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third  part  and  Miss  Perry  as  party  of  the  fourth  part, 
whereby,  after  reciting  the  contemplated  marriage  ariJ 
.settlement  and  the  conveyance  to  Larocque,  the  lands 
were  granted,  bargained  and  sold  to  the  parties  of  the 
second  and  third  part,  their  heirs  and  assigns  forever  from 
and  upon  the  solemnization  of  the  proposed  marriage 
to  have  and  to  hold  the  same  to  them,  their  heirs  and  assigns 
forever,  as  joint  tenants  and  not  as  tenants  in  common,  in 
trust  nevertheless  to  take  possession  of  and  hold  the  same 
luring  the  coverture  of  the  party  of  the  fourth  part,  for  her 
separate  use  and  benefit,  and  during  such  period  to  collect 
the  rents  and  profits  thereof  and  apply  the  same  to  her  sole 
and  separate  use,  free  from  the  coi^rol  of  the  party  of  the 
second  part,  the  same  as  if  she  were  nfcme  sole^  her  receipt 
to  be  deemed  a  sufficient  voucher  therefor ;  and  in  the  event 
of  the  party  of  the  fourth  part  surviving  the  party  of  the 
second  part,  without  issue  of  the  marriage  him  surviving, 
then  upon  the  further  trust  to  grant  and  convey  the  premises 
to  the  party  of  the  fourth  part,  in  fee;  but  in  the  event  of 
her  surviving  him  with  issue  of  the  marriage  him  surviving, 
then  the  rents  and  profits  to  be  applied  to  her  use  during  her 
•ife,  and  the  remainder  to  be  conveyed  to  such  issue  in  fee. 
By  the  deed  it  was  declared,  and  it  was  stated  to  be  upon 
the  express  condition,  that  the  parties  of  the  second  and 
third  parts  thereto  were  and  should  be  authorized,  diring 
the  continuance  of  the  trust,  to  lease  and  demise  the  granted 
premises  for  such  lawful  term  or  terms,  and  at  such  rents 
and  upon  such  covenants  as  to  renewals  as  to  them  should 
seem  proper ;  and  that  they  should  be,  and  *'  were  author- 
ized and  empowered  'to  grant,  bargain,  sell  and  convey  in 
fee  simple  absolute,  at  public  or  private  sale,  for  cash  or 
upon  credit,  or  partly  for  cash  and  partly  upon  credit,  all 
or  any  part  or  parcel  of  the  said  trust  premises,  or  of  any 
other  premises  in  which  the  proceeds  thereof  might  be  rein* 
vested,  and  to  invest  the  proceeds  of  such  sale  or  sales  in 
other  real  estate  or  upon  bonds  and  mortgages  within  the 
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State  of  New*Yoik,  or  in  the  public  stocks  of  the  United 
States  or  of  the  city  of  New- York,  or  in  improving  other 
parts  of  the  said  real  estate,  and  to  alter  and  change  such 
investments  from  time  to  time  as  they  might  think  proper ; 
and  thai  the  rents,  profits,  interest,  dividends  and  other  income 
thereof  should  be  held  and  applied  by  the  parties  of  the 
second  and  third  part  upon  the  same  trusts,  with  the  like 
powers  and  upon  the  same  conditions,  covenants  and  agree^ 
ments  as  therein  expressed  and  declared."  The  trust  deed 
further  provided  that,  upon  the  death  of  either  of  the 
trustees,  the  survivor  or  survivors  might,  with  the  consent 
in  writing  of  the  party  of  the  fourth  part,  nominate  and 
appoint  another  trustee  in  his  place,  and  thereupon  the 
trust  premises  should  be  held  by  the  substituted  trustee  and 
the  survivors,  with  the  powers  and  upon  the  conditions 
expressed  and  declared  in  the  conveyance  concerning  the 
same. 

Immediately  after  the  execution  of  the  above  mentioned 
conveyances,  Mr.  Belmont  and  Miss  Perry  were  married; 
she  then  being  over  twenty-one  years  of  age.  Soon  iifter 
the  marriage,  Larocque,  by  quit  claim  deed,  released  any 
interest  he  had  in  the  premises  to  Belmont.  Griffin,  one 
of  the  trustees,  died  in  January,  1852.  In  May,  1852, 
Belmont  and  Hone,  as  surviving  trustees,  conveyed  a  por« 
tion  of  the  trust  premises  to  O'Brien,  the  defendant,  and  he 
executed  to  them,  as  such  trustees,  a  mortgage  thereon 
to  secure  the  purchase  price.  Default  having  been  made  in 
paying  the  mortgage,  this  action  was  instituted  by  the  sur- 
viving trustees  against  O'Brien  to  foreclose  the  mortgage, 
and  judgment  of  foreclosure  and  sale  was  rendered.  The 
sheriff,  by  virtue  of  the  judgment,  sold  the  mortgaged 
premises,  which  were  purchased  at  such  sale  by  one  Egan 
at  84000,  and  he  signed  a  memorandum  of  the  purchase 
and  paid  $400  towards  the  price.  Subsequently  Egan 
refused  to  complete  the  purchase  on  the  ground  that  the 
title  to  be  conveyed  to  him  was  defective ;  and  a  motion 
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was  made  to  the  supreme  court  in  the  cause  on  the  part  of 
the  plaintiffs,  that  the  premises  be  resold  by  the  sheriff,  and 
that  Egan  be  compelled  to  pay  any  deficiency  of  the  $4000 
and  interest,  after  applying  the  proceeds  of  the  resale 
towards  that  amount.  A  motion  at  the  sam^  term  was  made 
on  behalf  of  Egan,  that  he  be  discharged  from  the  purchase, 
and  that  the  $400  and  interest  paid  by  him  to  the  sheriff 
be  repaid,  on  the  ground  that  the  title  was  defective.  On 
these  motions  being  made,'  the  court  referred  it  to  a  referee 
to. hear  and  report  upon  the  objections  to  the  title. 

The  referee  reported  the  facts  above  stated  and  that  Mrs. 
Belmont,  the  party  of  the  fourth  part  to  the  deed  of  trust, 
was  living,  and  that  there  was  issue  living  of  the  marriage. 
He  also  reported  that  there  were  two  mortgages  upon  the 
premises  and  other  lands,  unsatisfied  of  record ;  the  one  bear- 
iiig  date  the  2d  day  of  August,  1769,  and  registered  in  the 
,  office  of  the  register  of  the  city  and  county  of  New- York, 
on  the  21st  of  August,  1769,  given  to  secure  the  payment 
of  the  sum  of  four  hundred  and  sixtynseven  pounds  currency 
with  interest,  and  the  other  bearing  date  the  29th  day  of 
December,  1787,  and  registered  in  the  same  office  on  the 
5th  of  February,  1788,  given  to  secure  the  payment  of  the 
sum  of  twelve  hundred  pounds  currency  with  interest.  The 
referee  did  not  report,  nor  did  it  appear,  when  either  of  the 
mortgages  was  by  its  terms  payable*  The  referee  further 
reported  '*  that  no  evidence  was  given  before  him  of  the 
pajnnent  of  any  portion  of  the  principal  or  interest  or  of 
any  acknowledgment  of  indebtedness  upon  either  of  said 
mortgages  at  any  time ;  whereupon  he  found  and  reported, 
that  said  mortgages  had  been  paid  and  satisfied."  He  fur- 
ther reported,  that  the  title  proposed  to  be  given  Egan,  by  ' 
a  completion  of  the  sale  to  him  by  the  sheriff,  was  perfect, 
and  that  he  should  be  required  to  complete  the  same. 

Upon  this  report  the  court  made  an  order  at  special  term, 
that  Egan  pay  the  residue  of  the  purchase  price  and  accept 
the  title  within  ten  days,  or  that  the  property  be  resold  and 
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he  required  to  pay  any  deficiency.  This  order  was  affirmed 
by  the  court  at  a  general  term  in  New- York.  Egan  ap- 
pealed to  this  court.  The  cause  was  submitted  on  printed 
briefs. 

Dillon  Sf  (TGormanj  for  the  appellant,  insisted : 

I.  That  the  purchaser  had  a  right  to  a  good  title  and 
ought  not  to  be  compelled  to  accept  a  doubtful  oni^  (1 
Sugden  on  Vendors  and  Purchasers f  pp.  505  to  512,  11  Lo72* 
don  ed.;  2  Vcsey,  59;  16  Ves.,  Jun.,  272;  2  P.  Wm.,  198; 
2  Paige,  590.) 

U.  That  there  were  grave  objections  to  the  title  in  this 
case,  rendering  it,  if  not  clearly  bad,  at  least  extremely  doubt- 
ful :  (1.)  There  are  mortgages  unsatisfied  of  record,  affecting 
^  the  premises.  If  it  be  conceded  that  they  are  to  be  presumed 
paid,  tnis  presumption  maybe  repelled  (2  JR.  S.,  301,  §  48), 
and  the  mortgages  enforced ;  (2.)  The  power  to  the  trustees 
to  sell  is  void,  as  being  repugnant  to  the  character  of  the 
estate  created  by  the  settlement.  The  estate  conveyed  to 
them  was  inalienable  and  no  title  passed  to  O'Brien  by  their 
deed  (1  R.  5.,  728,  ^§  55,  63,  65 ;  Coster  v.  LorUlard,  14 
Wend.,  265 ;  Hawley  v.  James,  16  Wend.,  61,  121,  122) ; 
(3.)  The  power  is  void,  because  Larocque  had  no  authority 
to  grant  such  power  (1  7?.  S.,  730,  §§  65,  74) ;  (4.)  The 
execution  of  the  power  by  the  surviving  trustees  is  bad. 

Jer.  Larocque,  for  the  respondents,  insisted : 

That  a  power  of  sale  could  be  given  to  trustees  under  a 
'  trust  to  receive  the  rents  and  profits  of  land  and  apply  them 
to  the  use  of  a  person  under  the  third  subdivision  of  the 
55th  section  of  the  Revised  Statutes  relative  to  uses  and 
trusts.  That  although  the  validity  of  such  a  power  had 
never  been  directly  adjudicated  upon  on  such  an  objection  as 
is  now  raised,  yet  that  the  point  was  directly  involved  in 


400  CASES  IN  THE  COURT  OF  APPEALS. 

Belmont  agaifui  O'Brien. 

the  decision  of  a  large  number  of  cases.  {C/uimpUn  v.  Cham' 
plirij  3  Edw.  Ch.  i2.,  570  ;  Hawlcy  v.  James^  5  FaigCy  323 ; 
Champlin  v.  Haight,  10  Paige^  274 ;  S.  C,  7  IE//,  245  • 
Va7i  Vcckten  v.  Van  Veclueny  8  Paige^  104 ;  Irving  v.  DeKaiff 
9  Paige,  521.)  That  even  if  no  express  power  of  sale  were 
contained  in  the  instrument  itself,  the  trustees  would  neces- 
sarily have  it  as  incident  to  their  estate,  for  the  purpose  of 
selling  and  reinvesting  under  the  trust,  they  having  the 
whole  estate  at  law  and  in  equity  in  them.  (2  R,  /S.,  15. 
3d  ed.,  §§  60,  66 ;  Waggener  v.  TVaggeneVf  3  Monroe^  545 : 
Saunders  v.  Morrison^  7  Monroe,  66  ;  Stiver  v.  Stiver^  8  Ohio 
iZ.,  221 ;  Dexter  v.  Stevxirt,  7  John,  Ch.  iZ.,  52;  McCosker  v. 
Brady,  1  Barb.  Ch.  R.,  329.) 

Hand,  J.  Egan  the  appellant,  the  purchaser  under  the 
decree  of  foreclosure,  objects  to  the  title  on  the  ground  that 
there  are  outstanding  mortgages ;  and  also,  that  the  con- 
veyance to  O'Brien,  the  mortgagor,  was  invalid. 

One  of  the  mortgages  was  given  about  84,  and  the  other 
66  years  before  the  sale.  The  referee  does  not  find  when 
they  became  due,  nor  who  has  since  been  in  possession ; 
but  he  states  that  no  evidence  was  given  of  payment  upon 
them,  or  of  an  acknowledgment  of  indebtedness  thereupon, 
at  any  time ;  and  be  therefore  finds  they  have  been  paid  and 
satisfied.  Without  explanation,  the  presumption  of  pay- 
ment arises  from  the  lapse  of  time,  in  favor  of  a  mortgagor 
in  possession.  {Ang.  on  Lim.,  492  et  seq.^  and  cases  there 
cited;  2  HUl  on  Mart.,  ch.  27;  2  Sug.  on  Ten.  SfPur.,  361; 
Matt,  on  Pres.  Evid.y  329  et  seq.,  352  et  seq. ;  2  R.  5.,  301, 
^  48.)  It  would  have  been  more  satisfactory  if  the  referee 
had  found  the  facts  in  relation  to  the  possession,  &c. ;  but 
he  has  found  the  mortgages  paid  and  satisfied ;  and  the  onus^ 
after  this  great  lapse  of  time,  may  be  considered  to  rest 
upon  the  purchaser.  I  think  these  mortgages  constitute  no 
valid  objection  to  the  title. 
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The  important  question  in  this  case  is  as  to  the  validity 
of  the  deed  to  O'Brien  ;  for  if  the  conveyance  to  him  was 
not  authonzed,  the  purchaser  at  the  sale  upon  the  mortgage 
he  gave  should  not  be  compelled  to  fulfill  his  contract  of 
purciiase. 

Some  eminent  jurists  in  this  state  have  said  that  land 
held  in  trust  is  inalienable.  \See  Wood  v.  TVood^  5  Paigc^ 
600 ;  Hawley  v.  James,  id*^  318 ;  S.  C,  16  Wcnd.^  61 ;  Coster 
v.  LorilUirdj  14  tJ.,  266 ;  Kane  v.  Gott^  24  irf.,  641 ;  Im/ig  v. 
De  Kay^  9  Paige f.  530;  S,  C,  5  De?i,,  646;  Van  Epiys  v. 
Vail  Epps,  9  Paige,  237.)  And  §§  63  and  65  of  the 
article  ''Of  Uses  and  Trusts"  no  doubt  have  had  an 
important  influence  in  the  construction  of  several  wills, 
which  have  taken  effect  and  have  come  before  the  court 
since  those  sections  have  been  in  force.  Chief  Justice 
Savage,  in  the  case  of  Lorillard's  will,  remarked  in 
relation  to  a  clause  which  it  was  contended  authorized  a 
sale  of  the  income  at  least  of  trust  property,  "  the  statute 
is  paramount  and  must  control  the  provisions  in  the  will." 
(14  TVend.j  304.)  And  the  language  of  "Mr.  Justice  Nelson 
and  some  of  the  other  members  of  the  court  was  very  much 
to  the  same  effect. 

Section  63  inhibits  the  assignment  or  disposition  of  the 
interest  of  a  person  beneficially  interested  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of  lands.  And  by  <^  65 
every  sale,  conveyance,  or  other  act  of  trustees,  in  contra- 
vention of  the  trust,  is  declared  to  be  absolutely  void,  where 
the  trust  shall  be  expressed  in  the  instrument  creating  the 
estate.  (1  IL  S.,  730.)  In  this  case,  the  trustees  by  the 
deed  creating  the  trust,  are  to  have,  take,-  collect  and 
receive  the  rents,  issues,  profits  and  other  income  of  the 
property,  for  the  separate  use  and  benefit  of  the  cestui  que 
trusty  and  apply  the  same  to  her  separate  use.  This  is  a 
valid  trust  within*  <^  55,  and  the  estate  passed  to  the  trustees 
60  long  as  the  execution  of  the  trust  should  require  it.  But 
the  same  deed  also,  in  express  terms,  authorizes  the  trustees 
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to  sell  and  convey  all  or  any -part  of  the  trust  premised,  <Nr  any 
other  premised  in  which  the  proceeds  thereof  may  be  rem- 
vested,  and  invest  the  proceeds  in  any  other  Teal  estate;  or 
on  bonds  and  mortgages  Within  the  state,  or  in  certain  public 
stocks,  &c.,  and  to  alter  and  change  such  investments ;  and 
the  rents  and  profits  and  income  thereof  are  to  be  applied  upon 
the  same  trusts.  And  the  qifestion  is,  whether  a  sale  of  the 
real  estate  or  a  portion  of  it  by  the  trustees,  under  these  pro- 
visions in  the  trust  conveyance,  is  in  violation  of  the  statute. 
It  was  said  by  the  chancellor  in  Nawhy  v.  JoMtt  (5 
Paige,  444,  445),  that  "  the  mere  exchange  of  one  piece  of 
property  for  another  by  a  trustee,  under  a  valid  power  in 
trust,  is  not  considered  as  an  alienation  of  the  estate  or 
interest  of  the  cestui. que  trusty  or  person  beneficially  interested 
in  the  tmst  estate  ;"  and  again,  "  a  mere  power  to  exchange 
lands,  whether  such  exchange  is  made  directly,  or  by  means 
of  a  sale  and  new  ^purchase,  is  not  a  power  to  alien  the 
estate,  within  the  intent  and  meaning  of  the  provisions  <^ 
the  Revised  Statutes  on  this  subject."  And  Mr.  Justice 
Bronaon  expi^essed  the  same  opinion  when  the  cause  came 
before  the  court  for  the  correction  of  errors.  (16  fTexrf., 
163,  164.)  And,  consequently,  such  a  power  would  not 
obviate  the  objection  as  to  inalienability,  within  the  rule 
against  perpetuities.  If  this  be  so,  and  it  would  seem  thai 
some  of  the  decisions  under  the  present  statute  must  have 
involved  the  very  point,  it  must  be  upon  the  ground  that, 
notwithstanding  the  power,  the  fund  is  inalienable.  The 
application  of  this  principle  to  this  came  is  necessarily  a 
strong  argument,*  if  not  conclusive,  in  favor  of  theplaiiitifiB. 
It  is  admitted  that  this  instrument  would  have  conferred  an 
authority  to  sell  before  the  Revised  Statutes ;  and  if  a  sale 
for  the  purpose  of  reinvesting  in  other  lands,  to  be  held  in 
trust  for  the  same  purposes,  is  not  an  alienation  within 
^^  63  and  65,  and  §^  14  and  15  (1  R.  S.,  723),  then  the 
sale  is  valid.  And  the  purchaser  is  not  even  bound  to  se^ 
that  the  money  is  applied  to  the  purchase  of  other  lands. 
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(I  jR.  S.^  730,  ^  66.)  And  I  do  not  see  why  the  power 
would  not  aho  have  been  valid,  if  the  proceeds  were  to  have 
been  invested  only  in  stocks  or  on  bonds  and  mortgages  to 
the  same  uses,  and  not  in  the  repurchase  of  lands. 

But  if  a  sale  by  the  plaintiffs  be  considered  simply  an 
alienation,  I  cannot  think  it  is  void  as  being  prohibited  by 
^  63  or  ^  65.  This  was  an  antenuptial  agreement ;  and 
powers  of  sale  and  exchange  have  been  considered  usual 
and  proper  in  marriage  settlements.  {Sugd.  on  Potv.f  181 
Sugd.  on  Saiesj  4^.,  109  ;  Brewster  v.  Angela  IJ.  if  FT.,  608 
Peak  V.  PeidingUm,  2  V.  if  B.j  311 ;  Hill  on  Trunu,  472 
HiU  V.  HiUi  6  iSm.,  136.)  The  want  of  such  power  might 
sometimes  be  very  prejudicial  to  those  having  tai  interest  in 
the  trust  property.  The  phraseology  of  the  statute  in  rela- 
tion to  trusts,  and  that  in  regard  to  powers,  are  not  the 
same.  Uses  and  trusts,  except  as  there  authorized  and 
modified,  are  abolished;  and  the  statute  enumerates  and 
defines  the  express  trusts  allowed  by  law.  (1  R.  jS.,  728, 
^^  45,  55.)  It  is  also  declared  that  powers,  as  they  then 
existed  by  law,  were  abolished ;  and  that,  from  thenceforth, 
the  creation,  construction  and  execution  of  powers  should 
be  governed  by  article  third,  "  Of  Powers."  (1  jR.  S.,  732, 
^  73.)  And  the  next  section  defines  a  power,  and  that  is 
followed  by  a  classification  of  them ;  but  there  is  no  such 
particular  specification  or  enumeration  of  what  are  lawful, 
as  in  the  article  on  trusts.  There  are  powers  unconnected 
with  trusts  (2  Sugd.  on  Pow.,  187 ;  1 R.  S.,  732,  733 ;  and  see 
id.j  734,  ^  96) ;  and  powers  in  the  nature  of  trusts.  (2 
Svgd*  on  Pow*9 173.)  Host  or  all  of  the  latter  are  by  statute 
now  denominated  powers  in  trust ;  between  which  and  a 
trust,  or  an  estate  held  in  trust,  the  statute  recognizes  an 
obvious  distinction ;  although  some  of  the  trusts  specified 
in  §  55  ire  more  properly  mere  powers  in  trust. 

No  doubt  the  object  of  the  execution  of  a  power  in  trust 
should  be  for  a  lawful  purpose.  As,  for  instance,  if  it  be  to 
create  a  perpetuity,  the  power  would  be  invalid.    {1  R.  S* 
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737,  §  128 ;  1  Sugd.  on  Pow.,  181 ;  2  Prest.  Ah.,  158, 496.) 
The  statute  must  be  allowed  full  force;  and  neither  the 
trustee  or  the  person  beneficially  interested  can  legally  do 
any  act  in  contravention  of  the  trust ;  and  courts  cannot 
too  carefully  watch  the  rights  of  cestui  que  trust.  But  i1 
could  never  have  been  intended  to  take  away  the  power  oi 
the  absolute  owner  of  the  property  to  limit  the  duration  o: 
the  trust  by  a  power  in  trust  within  the  rule  against  per- 
petuities. A  power  of  revocation  is  recognized  by  the 
statute.  (§§  86,  105,  108,  114.)  And  trusts,  under  the 
third  subdivision  of  §  55,  may  be  for  a  shorter  term  than 
for  life.  The  powers  of  charging,  selling,  exchanging,  join- 
turing and  leasing,  usually  inserted  in  marriage  settlements, 
are  ii^  effect  powers  of  revocation  and  appointment ;  and 
postpone,  abridge  or  defeat,  in  a  greater  or  less  degree,  the 
previous  uses  and  estates,  and  appoint  new  uses  in  their 
stead.  They  operate  as  a  limitation  of  the  use.  Until  the 
conveyance,  &c.,  this  authority  is  a  power,  and  when 
executed,  operates  by  way  of  appointment ;  but  derives  its 
effect,  except  as  to  time,  from  the  instrument  by  which  the 
power  was  created.  {See  Butler*s  Note,  231,  to  Co.  Lift., 
271  b. ;  1  R.  S.,  726,  §  41.)  The  revision  of  our  statutes 
lias  made  great  changes  in  our  law  of  real  property ;  but 
the  absolute  owner  of  real  estate,  subject  to  the  statutory 
provisions,  has  the  entire  disposition  as  before,  and  may 
create  future  estates,  limit  new  uses,  charge  the  estate,  &c., 
himself,  or  by  granting  a  power.  And  I  do  not  see  why  a 
trust  and  a  power  in  trust,  in  a  proper  case,  may  not  still 
exist  together,  where  they  are  not  inconsistent.  {Prcst.  Abs., 
104,  158 ;  and  see  1  R.  5.,  729,  §  58 ;  i6.,  732,  ^  74 ;  tA., 
735,  %  105 ;  Boyce  v.  Hanning,  2  Cr.  and  Jcr.,  334.)  The  same 
person  may  hold  the  estate  in  trust  for  one  purpose,  and  at 
the  same  time  be  a  grantee  of  a  power  in  trust,  to  be  exe- 
cuted or  take  effect  at  some  future  day,  for  another.  Here 
the  owner  in  fee  gave  the  power  by  the  same  instrument 
that  conveyed  the  estate  ;  and  suppose  it  had  been  an  abso- 


ALBANY,  MARCH,  1855.  405 


Belmont  against  O'Brien. 


late  power  to  sell  and  terminate  the  preseni  use  and 
appoint  the  money,  it  coald  never  have  been  the  intention 
of  the  legislature,  not  only  to  frustrate  the  intent  jn  of  the 
grantor,  but  to  make  an  entirely  different  conveyvince ;  one 
giving  a  larger  estate  to  the  present  cestui  que  ttse^  at  the 
expense  perhaps  of  some  other  intended  beneficiary  or 
appointee.  Where  a  sale  is  directed  in  the  in6trun.ent 
creating  the  trust,  such  sale  is  not  '*  in  contr (invention  of 
the  trust.^'  Nor  is  it  repugnant  to  the  grant  or  devise ;  for 
that  provides  the  defeasance,  new  use,  executory  limitation, 
or  whatever  it  may  be.  In  most  of  those  closes  in  our 
courts,  where  the  63d  and  65th  sections  were  said  to 
have  rendered  the  property  inalienable,  the  fund,  or  some 
part  of  it,  or  the  income,  was  to  be  held  in  trust  for 
a  period  not  allowed  by  law.  And  in  such  cases,  a  power 
of  sale  and  exchange,  or  of  conversion  for  the  same  pur- 
poses, did  not  remove  the  objection  of  inalienability.  But 
if  the  purpose  be  lawful,  there  can  be  no  objection  to  a 
power  of  sale  under  the  express  direction  of  the  original 
owner  and  grantor,  given  at  the  time  he  creates  the  trust. 
{And  sec  Chance  on  Pow.y  Nos.^  313,  314,  315,  321,  322,  323 ; 
2  Prest.  Abs.,  158,  159 ;  Sugd.  on  Taw.,  179,  180,  1812 ; 
2  uf.,  483,  493.) 

The  objection,  that  the  deed  from  Belmcnt  to  Larocque 
gave  the  latter  no  authority  to  grant  such  a  power,  is  not 
well  taken.  The  two  deeds,  for  that  purpose,  might  be 
considered  one  instrument ;  and  besides,  the  first  provided 
that  the  other  should  be  executed  immediately  after,  '*  in 
such  manner  and  upon  such  trusts,  covenants  and  conditions 
as"  the  grantor  should  "  direct  and  approve." 

The  conveyance  by  the  surviving  trustees  was  good  w^ith- 
out  the  appointment  of  a  new  trustee  in  place  of  Mr.  Griffin. 
Authority  was  given  to  the  survivors  to  fill  the  vacancy, 
but  they  were  not  required  to  do  so ;  and  it  is  therefore  not 
necessary  to  inquire  what  would  have  been  the  rule,  if  the 
direction  had  been  positive  and  imperative. 
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The  order  of  the  general  term,  affirming  the  order  at 
special  term,  should  be  affirmed. 

Denio»  Sugoles,  Johnson,  Mabvin  and  Cbippen.  Js. 
were  also  in  &yor  of  affirmance. 

GakdineB}  Ch.  J.  and  Dean,  J.,  dissented. 

Ordei  affirmed. 


In  the  matter  of  extending  Canal  and  widening  Walker 

streets 

Thp  i^ti^te  (2  R>  I^n  P*  ^)  %  17S)  oonfera  tlif»  Jnrlsdictiim  and  anUiority  to 
review  ibp  ropart  Qf  commjsslonfirs  of  estimi^te  and  assossmcot  for  opening 
a  street  in  the  city  of  New-York|  upon. the  supreme  court;  and  the  powera 
conferred  are  exercised  by  it  as  such  court,  and  not  as  a  tribunal  of  inferior 
jarisdictioa.oroatod  by  the  statute,  or  by  it3  Justices  as  ooDunisMioners  ap- 
pointed by  the  legislatni^.^ 

By  virtue  of  chapter  270  of  the  I^aws  of  1854,  an  appeal  lies  to  the  supreme 
court  at  general  term  from  an  order  made  by  the  same  court  at  special  term, 
conflrming  a  report  of  the  commissioners. 

But  no  appeal  lies  to  this  court  from  the  order  of  the  supreme  coi^ri  made  at  a 
general  term,  confirming  the  report  of  the  commissioners. 

The  statute  (2  R.  L.,  413,  ^  178),  which  declares  that  the  report  of  the  com- 
missioners, when  oonfirmed  by  the  supreme  court,  shall  be  final  and  conclur 
sive  upon  all  persons,  takes  away  thp  right  of  appeal  which  would  other- 
wii^  exist. 

Motion  to  dismito  an  appeal  taken  to  this  court  from  aii 
order  of  the  supreme  court,  confirming  certain  reports  of 
commissioners  of  estimate  and  assessment,  made  in  proceed- 
ings for  the  extension  of  Canal  and  the  widening  of  Walker 
streets,  in  the  city  of  New- York.  The  original  order  of 
confirmation  was  made  on  the  3d  of  December,  1853,  at  a 
special  term  of  the  supreme  court.  '  An  appeal  was  taken, 
and  in  September,  1854,  the  court  at  a  general  term  in  the 
1st  district  made  an  order  affirming  the  order  of  th«»  court 
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at  special  terub  From  thJB  order  of  afjSxmaxice,  certain 
persona  interested;  and  who  opposed  the  confirmation  of  the 
reports  of  the  commission  appealed  to  thi#  court. 

A  motion  was,  made  on  behalf  of  the  naayor,  &c.,  of 
New-York  and  of  certain  individuals  interested  in  sustaining 
the  report  of  the  commissions^,  to,  dismiss  the  appeal  on 
the  ground  that  the  order  waa  not  appealable. 

Robert  J.  Dillon^  for  the  njayor,  &c.,  of  New- York. 

A.  L.  RobertsoTij  for  the  other  respondents. 

N.  Hilk  Jf',  for  the  appellants. 

L  The  order  appealed  ftom  ia  one  affecting  a  Aibstantial 
right,  made  in  a  special  proceeding,  and  k  therefore  within 
the  very  words  of  the  statutes  securing  the  right  of  review. 
{Voorhies'  Code,  §^  2,  3,  11,  333 ;  N.  Y.  Central  R.  R.  v. 
Marmn,  I  Ker.  jR.,  276,  277;  Lam.  of  185^,  p.  592,  593, 
§§  1  fo  4.) 

11.  The  statutes  embrace  every  actual  determination  in 
any  special  proceeding,  using  the^90st  Qomprelpyen^ive  terms; 
and  no  exception  can  be  interpolated  without  legislating. 
{Voorhw'  Code,  §§11,  333;  Latfi»  of  1854,  p.  592,  593; 
Jones  y.  JoneSf  6  Shepl..  ij.,.  313  ;  Purdy  v.  People,  4  HiWs  R., 
384,  413,  414 ;  &  C,  2  HUPs  R.,  35,  36,  per  Bromon,  J. ; 
The  Peo}}le  v.  Newell,  3  Seld.  JR.,  97,  98.) 

HI.  The  act  under  which  the  present  proceeding  was 
inf^tttted  recognizes  the  right  of  review,  and  the  right  has 
always  been  recognized  and  acted  on  by  the  courts.  {Law^ 
of  1839, p.  186,  §  9;  Striker  v.  Kdly,  7  SilPs  R.,  20;^  S. 
C.  m  Error,  2  Denio^s  iJ.,  3^ ;  Livingston  v.  Mayo^',  S/t^,  8 
Wend.  R.,  85  ^  MaUer  of  CarUon-strec^,  20  Wend.  R.,  685.) 

lY.  The  act  of  April  l6th,  1854,  was  passed  for  the 
express  purpose  of  securiiig  a  review  by  9>ppe^l,  without 
resorting  to  the  mere  ceremonial  of  a  certiorari  in  the  first 
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instance.  {Latos  of  1864,  p.  592,  593  ;  see  the  cases  last  abate 
cited;  MiUter  of  Carltonstreet,  20  Wend.  iJ*,  685;  2  Denials 
R..  334,  335,  Gardiner^  Pres.) 

V.  The  above  cases  proceed  on  the  principle  that  the 
right  of  review,  being  a  fundamental  one,  is  always  deemed 
to  exist,  unless  the  intent  to  destroy  it  is  expressed  with 
irresistible  clearness.  (2  Crane/*'*  iJ.,  390,  Marshall^  C.J.; 
Lfiwlon  V.  ComnCrsy  2  Caine*s  jR.,  179,  181 ;  Rex  v.  ComnCrs^ 

2  Kechleh  R.,  43 ,  Rex  v.  Morlajy  2  Burr.  Ji.,  1040,  1042 ; 

3  HlWs  R.J  664,  Cowaij  J. ;  Starr  v.  Trustees^  6  Wend. 
R.,  664.) 

VI.  Even  if  the  order  appealed  from  should  be  held  con- 
clusive as  to  mere  valuations  or  estimates,  it  would  not  be 
so  as  to  questions  of  regularity,  and  clearly  not  as  to  juris- 
dictional matters.  {See  points  third  and  fifths  supra^  ojid  cases; 
1  Kern.  R.J  338,  Denioy  J. ;  5  Wend.  Ji.,  167,  8,  Maraj^  J. , 

4  HilVs  R.J  698,  599,  Bronson^  J. ;  3  Comst.  U.,  523,  Jeicert, 
/. ;  Thatcher  v.  Powell ^  6  Wheat.  i2.,  119  ]-Foot  v.  Stevens^  17 
Wend.  R.y  488 ;  Rex  v.  Crokcy  Covop.  1?.,  26  ;  Sharp  v.  Spter^ 
4  miVs  R.,  76, 88 ;  Sharp  v.  Johnson,  4  HUVs  R.,  92,  98.) 

VII.  The  case  of  the  N.  Y.  Central  Railroad  v.  Marvin 
(1  Kern.  i2.,  276),  which  has  induced  this  experiment  on  the 
right  of  review,  furnishes  no  warrant  for  the  motion  {see 
Latvs  of  1850,  p.  219,  220) :  1.  The  general  term  there  had 
no  right  to  review  the  order  on  appeal ;  there  being  no  pro- 
vision made  for  appealing  from  the  special  term  (1  Kcm., 
277,  278,  Parker,  J.;  Laws  of  1S50,  p.  220,  ^  1 ;  Voorhies' 
Code,  §§  11,  348,  349 ;  iaMw</1854,  j;.  692,  693) ;  2.  There, 
too,  the  appellant  had  brought  the  case  into  court  by  appeal 
from  the  appraisement,  and  could  raise  no  jurisdictional 
question  (1  Kcm.  R.,  276 ;  Laws  of  1850,  p.  220,  §  18 ; 
Murray  v.  IFilson,  1  Wils.  Jl.,  319,  320 ;  Read  v.  Pope,  1 
Crompt.j  Mees.  Sf  Rose.,  305,  306) ;  3.  Indeed  the  case  as- 
sumes that  the  appeal  brought  up  no  question  except  such 
as  rested  in  discretion,  or  related  to  mere  matter  of  fact 
(1  Kern.  R.,  278,  279,  Parker,  J.) ;  4.  It  is  far  from  deciding 
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that  one  who  has  done  nothing  but  oppose  the  action  of 
the  court,  cannot  question  the  legality  of  it  {see  points  thirds 
fifth  and  sixths  supra,  and  cases  cited) ;  5.  Nor  does  it  profess 
to  overrule  the  previous  adjudications  recognizing  and  affirm- 
ing the  rig/tt  of  review  in  cases  like  the  present  (see  points 
third  and  fifth,  sujrra,  and  cases  cited), 

VIII.  The  appeal  in  this  case  brings  under  review  not 
only  the  final  order,  but  every  **  intermediate  order  involving 
the  merits,  and  necessarily  affecting  the  judgment."  {Laws 
of  1854, 17.  592,  593,  ^  2 ;  Voorhies'  Code,  ^  329.) 

Gardiner,  Ch.  J.,  delivered  the  opmion  of  the  court. 
The  validity  of  the  appeal  in  this  case  depends  upon  the 
act  of  1854,  *'  in  relation  to  special  proceedings."  {Latos 
of  1854,  p.  592.)  Independently  of  that  statute,  the  general 
term  acquired  no  jurisdiction  of  the  proceedings ;  and,  ac- 
cording to  the  principle  settled  in  Grade  v.  Freeland  (1 
Comsti,  228),  there  was  consequently  nothing  for  review  in 
this  court.  By  the  first  section  of  the  act  above  mentioned, 
'<an  appeal  may  be  taken  to  the  general  term  of  the 
supreme  court,  from  any  judgment,  order  or  final  determina- 
tion made  at  the  special  term  of  said  court,  in  any  special 
proceeding  therein"  The  court  here  referred  to  is  the 
supreme  court,  ha\ang  general  jurisdiction  in  law  and  equity. 
In  designating  it,  the  legislature  have  adopted  the  language 
of  the  constitution.  {Const.  1846,  art.  6,  §§  3  and  6.) 
Now  if  the  order  of  vha  special  term,  confirming  the  assess- 
ment in  this  case,  and  which  constituted  the.  subject  of 
appeal  to  the  general  term,  was  made  by  a  tribunal  j^ro  hac 
vice  of  inferior  and  subordinate  jurisdiction,  it  was  not  the 
order  of  the  supreme  court  and  the  act  of  1854  has  no  ap- 
plication. However  comprehensive  the  languagt-  of  the 
statute  may  be,  the  universality  of  its  provisions  demon- 
strates that  the  orders,  judgments  and  final  detem^i^iations 
mentioned,  were  supposed  by  the  legislature  to  proceed 
from  the  same  corporate  body ;  a  coiut,  CT:cci*d  indivh  V^ 
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whatever  might  be  the  subjeot  of  its  adjudication*  Indeed 
the  whole  question  oa  thia  branch  of  the  ciuae  is,  wliether 
the  law  of  1813,  relative  to  streetain  the  city  of  New- York, 
merely  enlarged  the  jurisdLctioa  of  the  supreme  court)  or 
whether  it  estaiblished  a  subo^linate.  tidbunal  with  a  fi^ecial 
and  limited  jurisdiction  to  be  administered  by  those  who 
were  ex-oSicio  judges  of  that  court*  In  Striker  v.  Kelh/  (7 
MiL,  9))  Judge  Bronsoa  maintained  the  latter  proposition ; 
aoid  if  his  assompition  funded  upoa  the  decisions  of  his 
court  and  the  dicta  of  the  judges  was  correct,  his  conclusion 
was  inevitable ;  and  the  practice  of  allowing  a  certiorari,  as 
a  court,  to  remove  their  owa  proceedings  as  commissioners 
was  regular  and  ap^x>pnate^  To,  thiS;  e^Sect  wer^  the  nu- 
merous decisiorAS  referred  to.  upon  the  argument  by  this 
counsel  for  the  appellants.  But  in  that  case  a  majori^  of 
his  associates  differed  from  Judge  Bronson,  and  held  that 
the  powers  conferred  by  the  act  vested  in,  and.  were  to  be 
exercised  by  the  supreme  court,  and  thiavlew  was  concurred 
in  by  the  court  for  the  correction  of  errors,  although  the 
judgment  was  rev^s^d  oa  another  gcound-    (2  Denio,  3^*) 

If  the  law  of  1813  enlarged  the  jurisdiption  of  the 
supreme  court,  which^  in  effect,  was  decided  in  Striker  v» 
Kellij,  no  other  change  was  produced.  The  powers  incident 
to  its  general  jmrisdiction,  so  far  as  applicable,  at  once 
attached  to  the  new  subject.  Xu  adn^inJBteriiig  tii^s  law,,  as 
every  other,  the  court  coujd  require  the  services  of  its 
officers,  punish  for  contempt^  issue  attachments,  use  the 
buildings  appropriated  to  the  ordinary  businei^  of  th^e  court) 
and  set  aside  the  proceedings  on  suSicient  ca^se.  The  coa- 
.  trary  was  determined,  I  am  awa;ref  by  the  fprn^er  court, 
but  upon  the  hypothesis  that  they  aci^d  as  commissiooera, 
and  net  aa  tho  supreme  court  in  executing  this  statute. 

When  the  former  court  graojited  ^  discovery,  iii  pursuance 
of  a  statute  authority  for  thsA  purpose,  it  was  never  sup^ 
posed  that,  in.affi>rdingthat  relief,  theooujrt  lost  its  identity, 
and  became  either  the  cou^rt  of  chorncery  or  an  inferior* 
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coart  g£  equity,  whos^  decisiona  could:  bo  roviewed  by  tiio 
chancellor.  The  class  of  c^ob  and  tbe  mode  of  proceed- 
ing, however,  were  preacnbed  by  the  law,  wbiiph  was  so 
far  special  and  limited*  Yet  in  tiiis  form  it  became  a,  part 
of  the  jurisdictioa  of  the  court,  Mid  ou  the  proper  occasion 
relief  was  affi)rded  in  the  same  way,  ae  a  rule  would  be 
granted  to  vacajte  a  default,  or  set  asid§  an  execution. 

There  i^  no  difference  ux  this  req>ect  betweei^:  a.  jurisdic- 
tion con^rred  by  legi^latiou  and  that  granted  by  the  con^ 
stitution.  Had  tbe  la^w^  in  question  constituted  &  portion  of 
that'  mass  of  powers  delegated  to  and  recognized  as  perr 
taining  to  the-  supreme  court  by  the.  organic  law,  the  mode 
of  its  administration,  the  immunity  of  the.  judges,  the  pre- 
sumption la  favor  of  the  regularity  of  the  proceedings,  and 
the  ^fect  of  the  decisions:  undier  it,  would  be  precisely  what 
they  BOW  ace^ 

We  are  all,  thereiiore>  of  opinion  that  the  supreme-  court, 
in  r^vie^^g  the  report  of  the  commissioner^  of  assessment 
at  the  special  term,  and  in  det^rmming  the  questions  of  &ct 
and  law  then  presented,  and  in  confirming  that  report, 
acted  as- the  supreme  couii;  of  the  constitution,  and  not  as  a 
subordinate  tribun^.  That  the  appeajL  aujtihori^^d  by  the 
ac4i  of  1854  was  to  the  some  court  m  general  term;  and 
that  the  final  ordex;  of  affirmance,  the  subject  of  thi9  appeal, 
was  m9^e  by  the  supreme  court  having  '^juriscUction  in  law 
and  equity,"  and  not  otherwise.  That  the  appellants  are 
consequently  entitled  to^  a  hearing  m  this  court,  unless  tbe 
right  of  appeal  is  taken  away  by  the  statute  under  which 
the  proceedings  originated ;  which  deelares  ^^  that  the  report 
of  thecoBuniaaioneiB,  when oonfinned  by  thesiipfeme  court, . 
shall  be  final  and:  conclusive  upon  all  tiie  parties  interested^ 
and  upon  all  other  persons  wbomsoevei*  * 

This  presents  the  second,  and  only  remaining  question, 
discussed  upon  the  argument.  The  authorities  then  cited 
by  the  counsel  for  the  appeHanta  fully  establish  the  posi- 
tion that,  in  respect  to  inferior  jurisdictions,  the  right  to 
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review  their  proceedings  cannot  be  taken  away  without  an 
unequivocal  declaration  to  that  effect  by  the  legislature. 
They  show  that  the  superior  courts  in  England,  and  in  this 
state,  have  disregarded  the  strongest  intimations  of  the  legis- 
lative will,  unless  they  came  up  to  this  standard ;  and  the 
law  may  be  considered  as  settled,  that  language  as  emphatic 
as  that  contained  in  this  statute  will  not  deprive  a  party  of 
the  right  of  review.  (2  Kecble's  JS.,  43  ;  2  Burr.,  1040 ;  2 
Cainc*$  R.,  179, 181.)  In  justification  of  this  strictness,  it  has 
been  alleged  that  administrative  and  judicial,  or  quasi  judi- 
cial powers,  are  frequently  delegated  to.  men  without  legal 
experience,  who  may  err  through  ignorance,  or  abuse  their 
trust  from  interested  motives.  It  has,  therefore,  been 
deemed  indispensable  to  the  security  of  the  citizen,  that  a 
superintending  power  should  exist  somewhere,  over  inferior 
courts  and  oiBcers,  to  restrain  irregularities,  and  to  correct 
errors  of  law  and,  above  all,  errors  of  jurisdiction. 

These  are  cogent  reasons  in  favor  of  the  power  of  review 
and  control,  and  would  be  conclusive  if,  as  the  appellants 
insist,  the  order  appealed  from  had  proceeded  from  a  subor- 
dinate court.  The  question,  however,  here  is,  whether  they 
apply  to  the  decisions  of  the  supreme  court;  the*tribunal 
which  is  made  by  the  constitution,  what  the  king's  bench 
is  in  England,  the  conservator  of  the  rights  of  the  citizen, 
by  supervising  and  keeping  within  their  assigned  limits  all 
inferior  jurisdictions  whatever.  The  presumption  certainly 
would  be,  that  a  court,  whose  peculiar  office  was  to  supervise 
others,  would  not  transcend  its  own  jurisdiction;  while  the 
parties  interested  would  have  the  judgment  of  men  selected 
»for  their  experience  and  legal  knowledge,  acting  in  view  of 
a  high  official  responsibility,  with  reference  to  what  was 
due  to  their  position,  to  the  puUic,  and  to  the  opinion  of 
an  intelligent  profession.  The  language  of  the  statute  in 
reference  to  a  court  clothed  with  such  authority  would  be 
senseless,  if  not  construed  as  it  reads ;  that  in  cases  of  as- 
Bessment  for  opening  and  widening  streets,  their  orders  and 
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judgments  should  be  ^'  final  and  conclusive^upon  all  persona 
interested,  whomsoever."  Such  is  the  case  before  us.  The 
assessment  made,  as  we  are  informed,  exceeds  five  hundred 
thousand  dollars,  and  directly  affects  the  interest  of  at  least 
three  thousand  persons.  That  all  should  have  been  satisfied 
was  not  to  be  expected.  But  those  who  felt  themselves 
aggrieved  have  had  one  or  more  hearings  before  the  (Com- 
missioners, another  before  the  supreme  court  at  special 
term,  and  a  review  of  the  whole  proceeding  before  a  full 
bench  at  the  general  term  of  the  same  court.  In  a  great 
majority  of  these  street  cases,  the  controversy  does  not 
originate  in  a  difference  of  views  as  to  the  laws  of  property 
or  those  affecting  the  jurisdiction  of  the  court,  but  in  refer- 
ence to  the  apportionment  of  the  burden  imposed  in  carry- 
ing out  the  improvement.  These  last  present  questions  uf 
fact  almost  exclusively,  which  cannot  be  reviewed  here ; 
and  if  they  could,  the  chances  of  a  correct  decision  would 
not  be  increased  by  a  farther  departure  from  the  source  of 
the  evidence. 

There  is  nothing,  therefore,  in  the  character  of  the  court 
pronouncing  the  judgment  appealed  from,  or  in  the  nature 
^  of  the  proceeding  itself,  that  indicates  improvidence  or  in- 
attention to  the  rights  of  parties  by  the  legislature  in 
declaring  that  the  decision  of  the  supreme  court  should  be 
"final  and  conclusive."  And  there  is  nothing  in  either 
consideration  to  justify  us  in  departing  from  the  plain 
import  of  the  provision,  in  order  to  sustain  our  own  juris- 
diction. We  have  accordingly  held  (1  JTem.,  276)  that 
the  right  of  review  was  taken  away  by  a  provision  of  a 
similar  character,  making  the  decision  of  the  supreme  court . 
final  as  to  appraisments  under  the  general  railroad  act. 

The  appeal  must  be  dismissed. 

Denio,  J.,  being  interested,  took  no  part  in  the  decision. 

Appeal  dismissed. 
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In  Chappel  v.  OkappHj  Ante,  216,  Hand,  J.,  vns  of  opinion  that  tlie  state- 
ment upon  which  the  Judgment  waa  entered  was  not  sufficient,  and  he  dis- 
sented from  the  decision  of  the  court  in  thatcasis,  on  the  ground  that  the  su- 
preme court  could  not  set  aside  the  Judgment  on  motion  at  the  iostarceof 
a  junior  Jiidgmeat  .^itsditor 
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Wadhaics  and  another  against  ^e  American  Home 

MissioyART  SodlETY. 

Prior  to  the  statute  (2  R.  jST.,  60,  ^  21),  a  married  woman  ccnldmake  a  will  of 
her  separate  persohal  estate  which  would  bo  ralid  in  a  6ourt  of  equity. 

But  after  the  enactment  of  the  Revised  Statutes  and  before  tho  passage  of  tb« 
act  amending  the  act  ibr  tho  more  effectual  'protection  of  the  property  of 
married  women  (Zair#  of  1849,  p.  &28),  a  married  woman  could  net  dispose 
of  her  separate  ix^rsonal  estate  by  an  instrument  in  the  nature  of  a  will, 
although  shoA^ms  authorized  by  an  atitetiuptlal  contract  to  eijoy,  control  and 
dispose  of  it  during  coverture,  in  the  same  manner  and  with  thttlike  eflfect 
as  if  she  were  tifeme  solei 

Kor  could  she  do  so  cTcn  where  the  antenuptial  agreement  contained  an  express 
pro\*i8ion  that  she  might  dispose  of  it  by  will.    P^'  Benio,  J. 

An  irtstrumcnt,  which  confers  upoh  a  'married  womlm  power  to  control  and 
dispose  of  her  separate  estate  during  corerturoi  does  not  authorize  her  to 
make  a  testamentary  disposition  of  it. 

The  original  act  f6r  the  more  effectual  protection  of  the  property  of  married 
women  (Laws  of  1848,  p.  807)  did  not  confer  po\r«r  upon  a  feint  tottiiim 
devise  or  bequcatli  her  proper^. 
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Wadhams  against  American  Home  Missionary  Society. 

Appeal  from  a  judgment  of  the  supreme  court  in  the  7tb 
district,  reversing  a  decree  of  the  surrogate  of  the  county 
of  Monroe  refusing  probate  of  a  paper  alleged  to  be  the 
will  of  Elizabeth  B.  Wadhams,  deceased. 

On  the  28th  of  May,  1838,  the  said  Elizabeth,  then 
a  widow,  and  Jonathan  Wadhams,  one  of  the  appellants, 
entered  into  articles  of  agreement  under  their  respective 
hands  and  seals,  whereby,  after  reciting  a  contemplated 
marriage  between  them,  and  that  the  said  Elizabeth  was  the 
owner  of  a  large  real  and  personal  estate  which  the  parties 
contemplated  should  continue  to  be  enjoyed,  controlled  and 
disposed  of  by  the  said  Elizabeth  as  her  separate  propeity, 
after  such  marriage,  in  the  same  manner  as  though  she  were 
Viffme  solcy  Wadhams  covenanted  to  permit  and  allow  her 
to  enjoy,  control,  receive  and  dispose  of  the  same  and  the 
rents  and  profits  thereof  to  her  own  use,  '*  during  and  not- 
withstanding said  marriage,"  in  the  same  manner  and  with 
the  like  effect  as  if  she  were  a  feme  sole ;  and  that  in  case 
any  of  such  property  or  the  rents  and  profits  thereof  should 
in  any  way  come  to  his  hands,  he  would  hold  it  as  her  trus- 
tee, to  be  managed  and  disposed  of  as  she  should  appoint 
or  direct,  verbally  or  in  writing.  He  also  covenanted  to 
execute  all  deeds  and  assurances  which  might  be  necessary 
for  the  purpose  of  conveying  or  disposing  of  such  property 
at  her  request ;  and  in  case  of  his  absence  or  inability  to 
execute  such  papers,  or  if  she  should  deem  it  expedient  for 
any  cause,  she  was  authorized  to  execute  the  same  as  his 
attorney,  and  he  appointed  her  his  attorney  irrevocable  for 
that  purpose.  She  was  also  authorized,  during  coverture, 
to  appoint  trustees  of  her  separate  property,  upon  which 
it  was  to  vest  in  such  trustees  in  the  same  manner  as  though 
they  had  been  appointed  before  the  marriage;  and  the 
articles  concluded  with  a  release  in  form  by  him  to  her  of 
all  claim  or  right  to  her*  separate  property  by  virtue  of  the 
marriage,  inconsistent  with  the  rights  as  intended  to  be 
secured  by  the  articles. 
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The  marriage  was  soon  afiker  solemnizedy  and  tiie  partie* 
cohabited  together  until  November,  1848,  when  Mrs.  Wad- 
hams  died  leaving  her  husband  surviving.  On  the  26th 
August,  1848,  she  executed  the  paper  propounded  as  her 
last  will  and  testament,  which  was  signed  and  attested  in 
the  manner  required  hj  the  statute.  Among  other  bequests, 
she  gave  to  the  respondent.  The  American  Home  Missionary 
Society,  a  legacy  of  one  thousand  dollars.  There  were 
several  other  legacies  to  charitable  and  religious  societies, 
amounting  in  the  whole  to  four  tiiiousand  dollars ;  and  they 
were  directed  to  be  paid  at  the  expiration  of  three  years 
from  the  time  the  will  should  be  proved,  and  not  before. 
After  giving  some  oth^  small  legacies,  she  gave  the  re* 
mainder  of  her  estate,  real  and  personal,  to  her  brother, 
the  appellant,  John  B.  Parmelee,  and  to  her  four  sisters,  in 
equal  shares,  and  appointed  Mr.  Lewis  her  executor. 

J.  B.  Parmelee  presented  the  will  for  probate,  and  a  cita- 
tion having  been,  issued,  the  respondent  and  the  other  lega- 
tees to  charitable  uses,  and  the  executor  appeared  in  person 
or  by  counsel.  Parmelee,  though  he  had  commenced  the 
proceeding,  opposed  the  probate,  which  was  insisted  on  by 
the  counsel  for  the  charitable  legatees.  The  execution  of 
the  will,  the  marriage  articles,  and  the  other  facts  above 
mentioned  having  been  proved,  and  it  t^pearing  that  the 
property  of  which  Mrs.  Wadhams  died  possessed  was  in 
whole  or  in  part  the  same  which  she  owned  at  the  execu- 
tion of  the  marriage  articles,  the  surrogate  decided  that 
the  instrument  propounded  as  a  will  was  Toid,  on  account 
of  the  coverture  of  Mrs.  Wadhams  when  it  was  executed, 
and  accordingly  refused  to  admit  it  to  probate. 

The  Home  Missionary  Society  appealed  to  the  supreme 
court,  where,  after  a  hearing  upo(u  the  return  of  the  surro*- 
gate  setting  forth  the  foregoing  facts,  the  decree  made  by 
him  was  reversed,  and  it  was  ordered  that  he  should  admit 
the  instrument  in  question  to  probates    {See  10  Bark^  597.) 

Ker.— Vol.  II.  53 
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Wadhams,  the  husband  of  the  deceased,  and  J.  B.  Parroelee. 
appealed  to  this  court. 

H.  R.  Sddenf  for  the  appellants. 

S.  A.  Footy  for  the  respondent,  The  American  Home  Mii»- 
sionary  Society. 

Denio,  J.  Neither  the  respondent's  legacy,  nor  either 
of  the  others,  except  that  of  the  residue,  were  charged  upon 
the  real  estate  of  the  deceased.  The  question  which  we 
are  to  determine  is,  therefore,  whether  a  married  woman, 
having  her  property  settled  to  her  separate  use  in  the  man- 
ner which  was  adopted  in  this  case,  could,  at  the  time  this 
will  was  made,  dispose  of  her  personal  estate  by  will  not- 
withstanding her  coverture. 

Before  the  enactment  of  the  Revised  Statutes,  it  was  well 
settled  that  a  married  woman  might  make  a  will  of  her 
separate  personal  property,  which  would  be  valid  in  equity ; 
and  it  was  not  necessary  that  the  marriage  articles,  or  the 
conveyance  by  or  through  which  she  acquired  the  property, 
or  by  which  it  was  settled  to  her  own  use,  should  express 
that  she  should  have  power  to  dispose  of  it  by  wUl.  When 
it  was  established  that  it  was  her  sole  property  which  she 
had  a  right  to  hold  free  from  the  control  or  intermeddling 
of  her  husband,  she  was  regarded  by  the  court  of  chancery 
as  dkfeme  sole  in  respect  to  such  property,  and  could  dispose 
of  it  by  will,  or  by  a  conveyance  inter  vwos^  in  the  same 
manner  which  any  other  proprietor  of  such  property  could 
do.  A  condition  might  be  annexed  to  her  title,  forbidding 
her  to  aliene  or  tn^use  any  particular  form  of  alienation  ;  but 
in  the  absence  of  any  such  restriction,  she  was  free  to  adopt 
any  method  of  disposing  of  it,  which  the  law  gave  to  other 
absolute  owners,  excejptthat  she  was  disabled  from  making  a 
valid  covenant  or  agreement  as  to  title.  {Peacock  v.  Monk^ 
2  Ves.y  Scn.j   190,  191,  per  Lord  Hanluicke;  Fettiplace  v. 
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Gorges  J  1  Ves.j  Jun.^  46  ;  Wagstaff  v.  Smithy  9  i/.,  520 ;  1 
Sugd.  on  Pow.j  210,  211 ;  Jacques  v.  Meth.  E.  Churchy  1^ 
John.  J  548.)  When  a  married  woman  bequeathed  her  sepa- 
rate personal  property,  the  will  did  not  take  effect  as  an 
appointment  under  the  statute  of  uses,  or  as  the  execution 
of  a  power,  but  was  the  exercise  of  the  jus  disponcndi  which 
belonged  to  her  as  owner ;  and  it  did  not  differ  from  the 
will  of  a  person  not  under  disability,  except  in  the  circum- 
stance that  the  title  which  it  created  could  only  be  asserted 
in  a  court  of  equity.  Separate  personal  property  in  the 
wife  was  unknown  to  the  common  law,  which  considered 
the  husband  to  be  the  owner  of  all  the  goods  of  the  wife ; 
and  hence  the  law  respecting  settlements  to  her  sole  and 
separate  use,  and  as  to  titles  arising  out  of  that  doctrine, 
was  available  only  in  the  court  of  chancery.  As  all  the 
personal  estate  in  possession  of  a  woman  vested  absolutely 
in  her  husband  at  the  moment  of  marriage,  and  all  which 
she  acquired  during  coverture  immediately  became  his,  the 
only  subject  upon  which  a  will  of  personal  property,  exe- 
cuted by  her,  could  operate,  would  be  such  as  had  been 
conveyed  or  settled  to  her  separate  use,  and  perhaps  her 
contingent  interest  in  her  choscs  in  action  not  reduced  to 
possession,  and  her  chattels  real. 

There  was  no  statutory  provision  prior  to  the  Revised 
Statutes  respecting  wills  of  personalty  by  married  women. 
The  legislature  had  re-enacted  the  material  provisions  of 
the  English  statute  of  wills  (34  and  35  Henry  VIII.j  ch.  5), 
and  incorporated  into  the  act  the  section  of  the  English 
statute  of  frauds  which  related  to  the  attestation  of  wills. 
By  our  act  it  was  declared  (following  the  English  act),  that 
no  last  will  and  testament  made  by  a  married  woman  of 
her  lands  should  be  valid  in  law ;  and  that  every  person 
might,  by  will  in  writing,  give  or  bequeath  his  personal 
estate  in  the  same  manner  as  if  that  act  had  not  been  passed. 
(1  R.  i.,  365,  36^,  §§  5,  16.) 
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The  foregoing  remarks  will  prepare  us  for  tlie  considera- 
tion  of  the  provisions  of  the  Revised  Statutes.  As  to  wills 
of  personalty  it  is  enacted,  **  that  every  male  person  of  the 
age  of  eighteen  years  or  upwards,  and  every  female,  not 
being  a  married  woman^  of  the  age  of  sijcteen  years  or 
upwards,  of  sound  mind  and  memory,  and  no  others^  may 
give  and  bequeath  his  or  her  personal  estate  by  will  in 
writing/'  (2  JR.  jS.,  60,  %  21«)  This  is  a  declaration  in 
terms  that  a  married  woman  cannot  give  or  bequeath  her 
personal  estate  by  will.  The  prohibition  is  positive  and 
unqualified.  Mrs.  Wadhams  was  a  married  woman,  having 
personal  estate,  and  she  undertook  to  bequeath  it  by  this  will. 
The  will  must  be  declared  void  unless  a  distinction  can  be 
established  between  a  will  maintainable  only  in  a  court  of 
equity  and  one  which  would  be  recognized  by  the  courts  of 
law,  and  unless  the  statute  prohibition  can  be  limited  to 
wills  of  the  latter  description.  But  the  statute  makes  no 
such  distinction.  Moreover  there  is  none  in  the  nature  of 
the  thing.  The  only  will  which  she  could  have  made  of 
personalty,  if  there  had  been  no  prohibition,  would  have 
been  of  her  separate  property,  which  she  held  under  the 
protection  of  the  courts  of  equity  in  derogation  of  the 
rules  of  the  common  law,  for  the  plain  reason  that  she 
could  have  no  other.  The  argument  to  sustain  the  will 
assumes  that  2k  feme  covert  might  possess  personal  estate  not 
given  or  settled  to  her  separate  use,  nor  protected  from  the 
Effects  of  the  marriage,  by  articles,  and  which  the  courts 
would  recognize  independently  of  the  equitable  doctrines  to 
which  reference  has  been  made.  But  there  is  no  foundation 
for  this  assumption.  If  the  provision,  depriving  married 
women  of  the  privilege  of  bequeathing  their  personal 
properljy,  does  not  extend  to  such  property  when  settled  to 
their  separate  use,  it  has  no  effect  upon  their  testamentary 
capacity ;  and  they  may,  since  the  statute,  make  any  will 
which  they  could  have  made  before,  or  which  they  could 
make  if  the  statute,  instead  of  disqualifying  them,  had,  in 
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affirmative  language,  endowed  them  with  full  testamentary 
capacity.  Such  a  construction  would  be  too  unreasonable 
to  be  maintained  for  a  moment. 

An  argument  in  favor  of  this  will  Has  been  deduced  from 
the  course  of  decisions  in  respect  to  testamentary  disposi- 
tions of  real  estate  made  by  married  women,  notwithstanding 
the  prohibition  contained  in  the  English  statute  of  wills, 
and  which  we  have  seen  was  re-«nacted  in  this  state.  It  is 
familiar  law,  that,  notwithstanding  this  prohibition,  a  mar- 
ried woman  was  competent  to  appoint  the  uses  of  land 
where  a  power  for  that  purpose  had  been  reserved  by  or  given 
to  her  by  some  conveyance  competent  to  raise  and  to  direct 
the  execution  of  such  use,  or  where  land  had  been  conveyed 
m  trust  for  her  benefit  with  a  like  power  of  appointment, 
and  this  she  might  do  by  will  where  the  power  authorized 
it.  Wills  operating  by  way  of  the  appointment  of  a  use 
were  common  before  the  statute  had  authorized  a  devise 
of  lands.  The  use  was  considered  as  a  thing  distinct  from 
the  land,  and  might  be  transferred  by  methods  which  would 
be  entirely  insufficient  to  convey  the  land  itself.  The 
statute  of  uses,  passed  a  few  years  prior  to  the  statute  of 
wills,  was  designed  to  put  an  end  to  this  distinction  by  con* 
lerring  upon  the  possessor  of  the  use  the  legal  seizin  and 
ownership  of  the  land.  The  manner  in  which  the  intention 
of  the  legislature  was  defeated  by  the  courts  forms  one  of 
the  most  curious  chapters  of  the  law  of  real  estate,  but  it 
is  sufficient  here  to  mention  a  single  feature  of  this  system, 
the  one  which  declared  that  future  or  contingent  uses  might 
be  limited  upon  a  conveyance  in  fee,  which  would  remain 
unexecuted  until  they  were  designated  and  pointed  out  by 
the  party  to  whom  the  power  to  do  so  was  given.  When 
the  power  was  executed,  the  person  in  whose  favor  the  ap- 
pointment was  made  became  invested  with  the  use,  and 
instantly  gained  the  legal  estate  by  force  of  the  statute. 
(3  Reeves'  Hist.  Eng.  Law,  365,  366 ;  4  uZ.,  247,  233,  360  ; 
1  Sugden  on  Powers,  12,  184.) 
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Now,  by  the  common  law,  a  married  woman  could  not  dis- 
pose of  her  legal  estate  in  lands  without  a  fine  or  recovery, 
and  by  the  statute  of  wills  she  was  expressly  prohibited 
from  devising  her  lands  ;  but  as  the  instrument  or  attorney 
of  another  she  could,  both  before  and  since  the  statute, 
convey  an  estate  in  the  same  manner  as  her  principal,  be- 
cause the  conveyance  was  regarded  as  the  deed  of  the 
principal  and  not  of  the  attorney.  (1  Sugden  on  Powen^ 
184 ;  Thondinson  v.  Dightan,  1  P.  WiUioms^  149.)  It  follows 
that  a  married  woman  cannot  in  England,  and  could  not  in 
this  country  until  the  passage  of  the  act  respecting  married 
women  in  the  year  1849,  make  a  will  of  her  real  estate, 
except  by  virtue  of  a  power  or  by  way  of  appointing  a  use ; 
but  where  she  is  clothed  with  such  a  power,  her  coverture 
forms  no  impediment  to  the  transaction.  {Peacock  v.  Monckf 
sujjTa  ;  Bradish  v.  Cribbs^  3  J.  C  iZ.,  523.)  It  may  be  proper 
to  mention,  to  prevent  misapprehension,  though  the  doctrine 
has  no  particular  bearing  upon  this  case,  that  a  formal  con- 
veyance to  uses,  or  to  trustees  upon  trusts  to  be  executed 
by  virtue  of  a  power,  is  unnecessary ;  and  that  marriage 
articles,  by  which  the  husband  agrees  that  his  intended  wife 
may  dispose  of  her  real  estate,  will  be  enforced  in  the  same 
manner  as  though  there  had  been  a  formal  conveyance. 
Lord  Hardwicke,  in  Peacock  v.  Monck^  expressed  a  doubt 
whether  a  simple  agreement  between  husband  and  wife 
would  be  sufficient ;  but  the  cases  since  that  time  have  defi- 
nitely settled  the  question,  that  a  court  of  chancery,  acting 
upon  the  consciences  of  the  parties  and  considering  that 
done  which  they  had  agreed  to  do,  will  sustain  an  appoint- 
ment under  the  provisions  of  an  antenuptial  contract, 
simply  executory  in  its  terms.  {Wright  v.  Cadogan,  6 
Brown^s  P.  C,  156  ;  Rippon  v.  Daiodingj  Ambler ^  565;  lira-- 
dish  V.  Gihbs^  mpra^ 

It  is  not  probable  that  the  courts  at  the  present  day 
would  feel  authorized  to  deal  with  a  modem  statute  in  the 
manner  practiced  by  the  English  tribunals  in  respect  to 
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the  statute  of  uses  and  the  statute  of  wills,  passed  in  the 
reign  of  Henry  YIII.  Mr.  Sugden  calls  the  doctrine,  by 
which  it  was  determined  that  a  use  engrafted  upon  a  use 
was  not  executed  by  the  statutes,  and  which  gave  rise  to 
the  law  of  trusts,  an  "  unaccountable  construction ;"  and, 
speaking  of  the  particular  subject  under  consideration,  he 
intimates  that  a  married  woman  ought  not  to  have  been 
permitted  to  execute  a  power  giving  a  complete  dominion 
over  her  estate,  contrary  to  the  rule  of  law.  ( Vol.  1,  pp.  10, 
184.)  But  besides,  there  is  nothing  in  the  law  of  personal 
property,  upon  which  to  base  such  a  distinction  as  that 
which  separated  the  land  from  a  use  or  a  trust  engrafted 
upon  it,  and  enabled  a  married  woman  to  devise  an  effectual 
title,  though  she  was  forbidden  by  the  legislature  to  make 
a  will  of  the  land  itself.  The  modern  doctrine  of  powers 
and  appointments  to  uses  grew  out  of  the  statute  of  uses, 
which  had  no  relation  to  personal  estate ;  tmd  the  subtle 
refinements  and  artificial  distinctions,  with  which  the  law 
of  real  estate  abounded,  were  never  applied  to  personal 
property,  which  has  always  been  governed  by  rules  compara- 
tively plain  and  simple. 

These  considerations  have  led  me  to  the  conclusion  that 
Mrs.  Wadhams  was  prohibited  from  making  the  will  in 
question,  by  the  provision  of  the  Bevised  Statutes  to  which 
I  have  referred.  This  conclusion  is  confirmed  by  the  cir- 
cumstance that  when  the  law  respecting  powers  came  under 
the  consideration  of  the  legislature,  and  was  greatly  modi- 
fied, the  right  of  a  married  woman  to  execute  a  power 
respecting  lands,  notwithstanding  her  coverture,  was  care- 
fully preserved,  while  no  similar  provision  was  made  respect- 
ing personal  property ;  by  which  it  seems  to  follow,  that 
the  prohibition  so  often  referred  to  is  left  unqualified.  (1 R 
5.,  732,  735,  §§80, 110.) 

I  have  not  been  unmindful  of  the  dicta  of  Chancellor 
Walworth,  in  Strong  v.  TVUkin  (1  Barb.  Ch.  jR.,  9),  and 
Moehring  v.  Mitchell j  {id.^  264).    The  present  question  did 
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not  arise  in  either  of  these  cases,  and  what  was  said  by 
the  learned  chancellor,  though  entitled  to  that  respectful 
consideration  which  his  opinions  always  deserve,  was  purely 
olit^.  The  precise  question  has  been  considered  by  Mr. 
Bradford,  in  the  surrogate's  court  of  New- York,  and  he  came 
to  a  different  conclusion  from  that  above  stated.  But  the 
will  in  that  case,  which  presented  thii»  question,  had  been 
revoked  by  another  made  subsequent  to  the  act  of  1849,  so 
that  the  point  was  not  material  to  the  final  decision.  (1 
Bradf.  Rep.,  120.) 

I  have  thus  far  assumed  that  the  marriage  articles  be- 
tween Mr.  and  Mrs.  Wadhams  contained  a  power  author- 
izing the  latter  to  dispose  of  her  estate  by  will.  Such  an 
authority  is  not  given  in  terms,  and  I  do  not  find  anything 
in  the  instrument  which  looks,  or  can  be  understood  to 
allude,  to  a  testamentary  disposition.  It  is  very  full,  to  the 
efiect  that  she  might  enjoy,  control  and  dispose  of  her  pro- 
perty during  coverture,  as  an  unmarried  woman;  and  this, 
under  the  law  as  it  existed  before  the  Revised  Statutes, 
would  have  enablad  her  to  make  this  will.  It  is  sufficiently 
explicit  to  warrant  a  court  of  equity  in  treating  her  as  a 
feme  sole  in  respect  to  her  whole  estate ;  and  the  only 
objection  to  her  will,  as  to  the  personalty,  is  the  positive 
denial  of  that  right  by  the  Revised  Statutes.  But  if  we 
could  say  that  the  inhibition  were  only  sub  modoj  and  that 
she  could  still  make  a  will  under  a  power  to  that  efiect  in 
the  article,  it  would  still  be  necessary  to  show  that  that 
instrument  contemplated  a  disposition  of  that  kind.  The 
idea  of  a  vrill  is  not  embraced  within  the  power  to  enjoy, 
manage,  control  and  dispose  of  the  property  during  cover- 
ture. It  is  the  office  of  a  testamentary  disposition  to  direct 
the  course  of  the  succession  after  the  death  of  the  possessor 
— ^in  this  case,  after  the  coverture  should  be  at  an  end. 
There  is  nothing  to  show  that  the  husband  was  wil  ling  to 
confer  that  faculty  upon  his  intended  wife,  if  he  had  the 
power  to  do  so. 
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The  statute  of  1848|  which  was  the  commencemeDt  of  a 
new  system  respecting  this  branch  of  the  domestic  rela- 
tions, does  not  reach  the  case ;  it  does  not  give  the  power 
to  bequeath  or  devise.  The  succeeding  legislature  effected 
that  object  {Laws  of  1849,  p.  528) ;  but  this  will  had  taken 
whatever  efifept  it  has,  before  that  act  was  passed.     » 

The  judgment  of  the  supreme  court  should  be  reversed, 
and  the  decree  of  the  surrogate  affirmed. 

All  the  judges  concurred  in  this  judgment,  on  the  ground 
last  discussed  in  the  foregoing  opinion.  The  court  did  not 
pass  upon  the  question,  whether  the  instrument  propounded 
as  a  will  would  have  been  valid,  if  the  antenuptial  agree- 
ment had  contained  a  provision  authorizing  Mrs.  Wadhams 
to  dispose  of  her  property  by  will. 

Judgment  reversed. 


Kelsey  and  others  against  Barney  and  others. 

T!)xe  law  requires  every  persoa  traveling  upon  a  highway  or  navigating  public, 
waters,  to  exercise  ordinary  care  to  avoid  doing  injury  to  others. 

The  degree  of  care  imposed  by  this  rule  of  law  varies  according  to  the  cir* 
cnmstanccs  of  the  case. 

Where  danger  of  inflicting  iqjury  upon  others  is  to  be  apprehended,  and  the 
consequences  will  probably  bo  serious,  a  party  is  bound  to  exercise  a  very 
high  degree  of  precaution  and  vigilance. 

In  cases  of  collision  the  question  is,  whether  the  party  doing  the  injury  used 
an  the  precaution  and  care  exacted  of  him  by  law  under  the  circumstances ; 
.  and  he  is  not  necessarily  liable,  although  by  the  utmost  precaution  and  care 
the  collision  might  have  been  avoided. 

Accordingly,  where  the  plaintifib'  vessel  in  the  night  lay  aground  across  the 
-  channel,  a  short  distance  within  the  mouth  of  Cleveland  harbor  where  ves- 
.  sels  had  never  before  been  known  to  ground  or  obstruct  the  passage,  and  not 
being  discovered  by  those  navigating  the  defendants'  vessel,  which  was  en- 
tering tho  harbor,  until  it  was  too  late  for  them  to  stand  off,  the  latter  vessel 
ran  foul  of  and  injured  the  former ;  Heldj  that  the  defendants  were  not  ne- 
cessarily liable,  although  those  in  charge  of  their  vessel,  by  the  utmosi 
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rigilaoce,  might  have  seen  the  plaintiffs'  vessel  in  time  to  have  stood  off  and 
not  entered  the  harbor,  and  thus  avoided  the  collision. 
In  such  a  case  evidence  that  no  vessel  had  previously  grounded  in  the  channel,  is 
competent  as  bearing  upon  the  degree  of  precaution  and  care  required  of  those 
navigating  the  defendants'  vessel  in  approaching  and  entering  the  harbor. 

Action  on  the  case  to  recover  damages  caused  by  the 
defendants'  steamboat  Chesapeake  running  against  the  plain* 
tiffs'  steam  propeller  ''  Ontario,"  tried  at  the  Monroe  county 
ckcuit,  in  1849,  before  Justice  Thos.  A.  Johnson. 

The  plaintiffs  proved  that  the  Ontario,  on  her  voyage 
from  Detroit  to  Buffalo,  entered  the  harbor  of  Cleveland 
about  11  o'clock  on  the  night  of  the  27th  of  October, 
1846.  That  the  harbor  was  formed  by  extending  two  par- 
allel piers,  two  hundred  feet  apart  into  the  lake,  from  the 
mouth  of  the  Cuyahoga  river ;  and  that  there  was  at  the 
time  of  the  injury  complained  of  a  beacon  light  placed 
about  seventy  feet  from  the  outer  end  of  the  eastermost  of 
the  piers ;  that  the  Ontario,  when  entering  the  harbor,  got 
aground  near  its  |nouth  and  within  the  piers ;  and  that  she 
was  driven  and  forced  by  the  waves  from  the  lake,  until  she 
lay  across  the  channel,  about  seventy-five  feet  from  the  outer 
ends  of  the  piers,  with  her  bow  within  twenty-five  or  thirty 
f^et  of  the  west  pier  and  her  stem  somewhat  further  from 
the  east  pier.  While  the  Ontario  lay  aground  in  this  posi- 
tion, the  Chesapeake  in  entering  the  harbor  in  the  night  ran 
foul  of  her  and  caused  damage  to  herself  and  cargo  to  the 
amount  of  from  three  to  five  thousand  dollars.  The  plain- 
tiffs gave  evidence  tending  to  prove  that  the  Ontario,  while 
lying  in  the  position  above  described,  might  have  been  seen 
by  the  master  and  men  on  board  the  Chesapeake  in  time  to 
have  enabled  them  to  have  cli'anged  the  course  of  the  latter 
and  stood  out  from  the  barber  into  the  lake.  The  captain 
and  several  of  the  crew  of  the  Chesapeake  were  sworn  on 
the  part  of  the  defendants,  and  testified  to  and  described 
the  vigilance  and  care  exercised  by  them  in  approaching 
and  enteriug  the  piers,  and  that  they  did  not  discover  the 
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Ontario  lying  between  the  piers  until  they  were  within  a 
few  hundred  feet  of  her.  The  testimony  of  these  and  other 
witnesses,  sworn  on  the  part  of  the  defendants,  tended  to 
prove  that  those  onboard  the  Chesapeake  did  not  and  could 
not  discover  the  Ontario  and  her  position  until  the  former 
had  so  far  advanced  towards  the  entrance  into  the  harbor 
that  it  was  impossible  to  change  her  course  and  stand  off 
into  the  lake  ;  that  after  the  Chesapeake  entered  betwen  the 
piers  she  could  not  be  maintained  in  a  position  outside  of 
the  Ontario,  on  account  of  the  wind  and  waves  from  the 
lake,  and  that  in  attempting  to  pass  the  Ontario  she  took 
the  safest  and  most  prudent  direction  and  was  managed  with 
care  and  skill.  Witnesses  on  behalf  of  the  defendants, 
who  had  navigated  Lake  Erie  as  masters  of  steamboats 
during  a  number  of  years  prior  to  the  occurrence  in  ques* 
tion,  and  regularly  entered  the  harbor  of  Cleveland  on  their 
trips,  testified  that  they  never  knew  or  heard  of  a  steam- 
boat or  vessel  getting  aground  within  the  piers  previous  to 
the  occurrence  in  question.  This  evidence  was  objected  to 
by  the  counsel  for  the  plaintiffs,  and  the  decision  of  the 
court  permitting  it  to  be  given  excepted  to. 

At  the. close  of  the  evidence  the  counsel  for  the  plaintiffs 
requested  the  court  to  charge  the  jury,  among  other  things, 
'*  that  if  they  should  find  from  the  evidence,  that  the  officers 
and  managers  of  the  defendants'  boat  could  have  seen  the 
Ontario  soon  enough  to  have  enabled  them  to  have  stood 
off  and  not  enter  the  harbor,  and  thus  avoided  the  collision, 
that  they  were  bound,  at  their  peril,  to  have  seen  her  and 
to  have  stood  off  and  avoided  the  collision.''  The  justice 
declined  to  so  instruct  the  jury ;  and,  among  other  things, 
charged  them,  that  to  entitle  the  plaintiffs  to  recover,  they 
must  show  that  the  persons  in  charge  of  the  defendants' 
boat  were  guilty  of  negligence  in  the  management  or  navi- 
gation of  her,  and  that  such  negligence  occasioned  the  injury 
complained  of.  That  the  jury  might  take  into  consideration 
the  evidence  tending  to  prove  that  no  vessel  had  previously 
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grounded  or  become  fastened  between  the  piers  so  as  to 
obstruct  the  channel,  in  determining  whether  or  not  an 
extraordinary  and  unusual  degree  of  precaution  was  required 
of  the  master  of  the  Chesapeake  in  entering  the  harbor, 
for  the  purpose  of  discoirering  a  vessel  in  the  positidn  where 
the  Ontario  lay ;  and  that  if  they  were  satisfied  that  no 
similar  obstruction  had  occurred  there,  to  the  knowledge  of 
those  constantly  employed  in  navigating  Lake  Erie,  and 
that  vessels  of  the  same  description,  and  of  a  greater  draft 
of  water  than  the  Ontario  were  daily  going  in  and  out  the 
harbor  without  grounding  or  causing  obstruction,  so  that 
the  master  of  the  Chesapeake  had  no  reason  to  apprehend 
any  obstruction  between  the  piers  or  difficulty  in  entering 
the  harbor ;  that  then  the  master  and  crew  of  the  latter  vessel 
were  not,  as  prudent  and  careful  men,  required  to  keep  as 
strict  and  vigilant  a  look  out  or  use  such  extraordinaiy  pre- 
cautions to  discover  obstructions  in  the  channel,  as  would  be 
required  if  they  had  reason  to  apprehend  that  the  channel 
between  the  piers  might  be  obstructed.  That  if  the  jury 
should  find  that  the  master  and  crew  of  the  Chesapeake 
were  prudent  and  careful  in  approaching  and  entering  the 
mouth  of  the  harbqr,  and  that  they  did  not  see  the  Ontario 
until  it  was  too  late  for  them  to  stand  off  or  back  out,  that 
then  it  was  proper  for  them  to  go  into  the  harbor,  exercis- 
ing prudence  and  care  in  the  management  of  their  vessel  so 
as  to  do  no  more  injury  than  was  inevitable*  The  plainti£b* 
counsel  excepted  to  the  refusal  of  the  judge  to  charge  as 
requested,  and  to  the  portions  of  the  charge  given  as  above 
stated.  The  jury  rendered  a  verdict  in  favor  of  the  defen- 
dants. The  plaintifis  applied  to  the  supreme  court,  sitting 
in  the  7th  district,  upon  a  bill  of  exceptions  for  a  new  trial, 
which  was  denied  and  judgment  was  rendered  on  the 
verdict.    The  plaintiffs  appealed  to  this  court. 

H.  R.  Seldeuj  for  the  appellants. 

/•  L.  TalcoUj  for  the  respondents* 
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Johnson,  J.  The  first  question  presented  by  the  excep* 
tions  in  this  case  arises  upon  the  refusal  of  the  judge  to 
rule  according  to  the  request  of  the  plaintiffs'  counsel. 
The  request  was  that  it  should  be  submitted  to  the  jury  to 
find  whether  the  officers  and  managers  of  the  defendants' 
boat  could  have  seen  the  plaintiffs'  vessel  soon  enough  to 
have  enabled  them  to  stand  off  and  not  enter  the  harbor, 
and  thus  avoid  collision,  with  instructions,  that  if  they 
could  have  seen  the  vessel,  then  they  were  bound  at  their 
peril  to  see  it  and  to  stand  off  and  avoid  the  collision. 

The  law  imposes  upon  all  persons  using  a  highway,  whether 
upon  land  or  water,  the  obligation  to  exercise  ordinary  care 
to  avoid  inflicting  injury  upon  others.  The  degree  of  care 
which  is  thus  imposed  is  not  capable  of  exact  definition  in 
words.  It  is  sometimes  said  to  be  that  degree  of  care 
which  a  prudent  man  exercises  about  his  own  affairs.  This 
definition,  and  all  similar  ones,  plainly  do  not  greatly  aid 
the  inquiry  as  to  the  exact  limits  of  the  care  to  be  exercised 
in  any  particular  case.  The  difficulty  is  inherent  in  the 
subject.  How  the  rule  may  practically  be  influenced  by 
the  general  habits  of  society  is  well  illustrated  in  Story  on 
Bailments,  p.  8-11.  It  seems  plain  also  that  the  degree 
of  ^dgilance,  which  the  law  will  exact  as  implied  by  the  re- 
quirement of  ordinary  care,  must  vary  with  the  probable 
consequences  of  negligence,  and  also  with  the  command  of 
means  to  avoid  injuring  others  possessed  by  the  person  on 
whom  the  obligation  is  imposed.  Thus,  upon  a  person 
walking  in  a  country  road,  and  upon  another  driving  a 
spirited  horse  in  a  crowded  thoroughfare,  the  requirement 
of  ordinary  care  will  impose  very  different  degrees  of  vigi- 
lance to  avoid  inflicting  injury  upon  others.  Under  some 
circumstances  a  very  high  degree  of  vigilance  is  demanded 
by  the  requirement  of  ordinary  care.  Where  the  conse- 
quence of  negligence  will  probably  be  serious  injury  to 
others,  and  where  the  means  of  avoiding  the  infliction  of 
injury  upon  others  are  completely  within  the  party's  power, 
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ordinary  care  requires  almost  the  utmost  degree  of  human 
vigilance  and  foresight. 

These  principles  have  been  applied  with  great  discrimi 
nation  and  good  judgment  to  the  various  cases  of  collision 
between  vessels,  arising  both  on  the  open  sea  and  in  harbors, 
where  both  or  only  one  was  in  motion,  where  the  power  of 
control  was  alike  in  each,  and  where  the  one  was  superior 
in  this  respect  to  the  other,  and  to  all  the  varying  circum- 
stances which  can  attend  upon  such  disasters.  The  position 
contended  for  by  the  appellants'  counsel  goes  beyond  any 
case  which  I  have  met  with,  and  is  not  sustained  by  the 
principles  of  law  applicable  to  the  subject.  It  does  not 
seek  to  put  to  the  jury  the  question  whether  a  vigilant  look- 
out was  maintained,  or  whether  such  a  look-out  would  have 
discovered  the  plaintiffs'  vessel,  but  seeks  to  limit  the  in- 
quiry to  the  mere  physical  possibility  of  the  plaintiffs'  vessel 
being  seen  by  some  means  which  the  officers  and  managers 
of  the  defendants'  boat  might  -  have  adopted.  The  case 
mainly  relied  on  to  sustain  this  doctrine  is  the  case  of  The 
Scioto  {Daveis^s  il.,  359),  in  which  Judge  Ware  uses  the  ex- 
pression "  that  a  vessel  entering  the  harbor  in  the  night 
time  is  put  on  her  utmost  vigilance."  This  is  stated  as  a 
general  rule,  admitting,  perhaps,  of  no  exception.  But  as 
soon  as  the  learned  judge  proceeds  to  apply  the  rule,  it 
appears  that  this  forcible  expression  of  the  degree  of  vigi- 
lance demanded  of  a  vessel  entering  a  harbor  in  the  night 
time  is  not  intended  to  exclude  the  idea  that  even  such 
vigilance  may  fail  to  prevent  collision,  and  yet  the  vessel 
not  be  in  fault.  For  he  proceeds  to  explain,  that  under 
such  circumstances,  and  speaking  with  reference  to  the 
harbor  of  Portland,  he  sitting  as  judge  both  of  the  law  and 
fact,  the  master  and  crew  ought  to  be  on  deck  and  in  such 
parts  of  the  vessel  as  to  be  able  to  control  her  motions  and 
to  see  any  vessel  that  lies  in  her  track  and  which  they  may 
be  approaching,  and  concludes  that  if  this  is  not  done  and 
a  collision  takes  place,  there  will  be  great  danger  that  the 
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fault  will  be  placed  to  her  account.  He  then  proceeds  to 
examine  what  precautions  were  in  fact  taken  on  board  the 
Scioto  and  concludes,  that,  )f  by  any  reasonable  degree  of 
watchfulness  the  Falcon  (the  injured  vessel)  might  have 
been  seen,  she  ought  to  have  been  seen.  The  question  of 
fact,  whether  the  Falcon  might  have  been  seen,  is  then  con- 
sidered, and  he  concludes,  *'  that,  without  supposing  it  abso- 
lutely impossible  to  have  seen  the  Falcon  sooner,  he  does 
not  feel  authorized  to  say  that  the  Scioto  must  be  in  fault 
for  not  doing  it,  or  that  there  was  a  want  of  due  vigilance 
on  her  part."  The  error  into  which  the  counsel  has  fallen 
has  originated  from  judging  of  the  doctrine  of  the  case  from 
a  single  expression  in  the  opinion,  and  not  from  its  whole 
scope.  The  point  of  the  judgment  in  this  branch  of  the 
case  was,  that  although  it  was  possible  to  have  seen  the 
Falcon  sooner,  yet  it  did  not  follow  that  the  Scioto  was  in 
fault  for  not  seeing  her.  The  case  is  therefore  against  the 
plaintifEs  instead  of  in  their  favor.  Neither  St.  John  v. 
Paine  (10  How.,  585, 586),  nor  The  Qenetee  Chief  v.  Fitzhugh 
(12  How.f  463),  supports  the  doctrine  contended  for  by  the 
plaintiffs.  On  the  other  hand  they  both  show,  from  the 
course  of  the  discussion  in  the  opinions,  that  whether 
proper  diligence  and  care  have  been  used  in  the  navigation 
of  a  vessel  is  a  question  to  be  determined  upon  all  the  cir- 
cumstances of  each  case. 

Upon  the  principles  already  considered,  it  is  quite  appa- 
rent that  a  different  amount  of  care  would  satisfy  the 
requirements  of  the  law  in  a  vessel  entering  an  unfre- 
quented harbor,  from  that  which  would  be  demanded  in 
entering  a  harbor  like  that  of  New-York.  The  probability 
of -injury  arising  from  want  of  care  is  always  an  important 
element  in  determining  the  degree  of  care  which  the  law 
requires.  It  was,  therefore,  proper  to  admit  evidence  that 
no  vessel  had  ever  grounded  between  the  piers  at  Cleveland, 
where  the  plaintiffs'  vessel  went  aground ;  and  this  evidence 
was  properly  submitted  to  the  jury  as  bearing  upon  the 
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amount  of  precaution  which  the  defendants  were  bound  to 
exercise  in  entering  the  harbor.'  In  the  case  of  the  Scioto 
before  cited,  the  judge  sitting  in  admiralty  had  the  whole 
Tact  and  law  before  him  to  be  disposed  of  in  determining 
the  question  of  negligence,  which  is  always  compounded 
of  fact  and  law.  The  facts,  which  he  found  proved  in 
respect  to  the  harbor  of  Portland,  are  the  subject  of  com- 
ment as  bearing  upon  the  extent  of  the  obligation  upon 
those  navigating  the  two  vessels.  This  was  obviously  right, 
because  it  is  idle  to  say  that  the  hazards  of  different  harbors 
are  not  different ;  and  if  they  are  different,  then  it  follows 
that  the  degrees  of  care  to  be  employed  in  entering  them 
are  also  different.  In  this  case  there  is  no  proof  that  vessels 
ever  lay  between  the  two  piers ;  and  the  proof  alluded  to 
shows  that  vessels  did  not  get  aground  between  them,  and 
had  done  so  only  in  this  instance.  From  the  evidence,  all 
that  can  be  inferred  is  that  the  space  between  these  pien 
was  a  passage  to  the  harbor ;  in  which  passage  the  only 
hazard  which  could  reasonably  be  anticipated  was  that  of 
encountering  other  vessels  entering  or  leaving  the  port. 
Against  that  hazard,  therefore,  the  defendants  were  bound 
principally  to  be  on  their  guard ;  and  although  they  may 
have  been  bound  to  consider  and  provide  against  the  possi- 
bility of  other  hazards,  yet,  as  to  them,  they  were  not 
bound  to  take  so  extraordinary  precautions  as  they  were 
bound  to  adopt  against  those  hazards  which  might  reasona- 
bly be  anticipated  to  belong  to  the  port  they  were  about  to 
enter. 

The  only  remaining  direction  complained  of  was,  that  if 
the  defendants  were  careful  and  prudent  in  entering  the 
harbor,  and  did  not  see  the  plaintiffs'  vessel  until  it  was  too 
late  for  them  to  back  out,  then  it  was  proper  for  them  to 
go  into  the  harbor  exercising  care  and  prudence  in  the  man- 
agement of  their  vessel  so  as  to  do  no  more  injury  than 
was  inevitable.  Th«  construction  put  upon  this  part  of  the 
charge  by  the  plaintiffs'  counsel,  which  limits  the  care  and 
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prudence  required  by  it  to  that  which  would  subserve  the 
defendants'  safety  and  makes  the  seeing  or  not  seeing  the 
plaintiffs'  vessel  the  test  of  the  defendants'  liability,  is  not 
correct.  The  charge  could  only  have  been  understood  as 
speaking  of  such  care  and  prudence  as  were  required  with 
reference  to  the  rights  of  those  who  might  be  injured  by 
their  absence.  We  might  have  been  better  satisfied  with  a 
more  ample  statement  of  the  rights  and  duties  of  the  parties 
in  the  judge's  charge,  but  we  cannot  see  that  the  charge  is 
substantially  wrong  in  this  respect.  If  the  plaintiffs  desired 
to  have  it  made  more  particularly  applicable  to  the  facts 
proved  in  detail,  they  should  have  made  their  request  to 
the  judge,  or  stated  the  ground  of  their  objection  particu- 
larly. 
The  judgment  should  be  affirmed. 

Ckippen,  J.,  also  delivered  an  opinion  in  favor  of  affirm- 
ance. 

Judgment  accordingly. 


The  People  ex  rel.  Crane  and  said  Crane  against 

Ryder. 

In  an  action  in  the  nature  of  a  quo  warranto  brought  by  the  attorney-general 
on  the  relation  of  a  person  claiming  the  office  against  a  party  who  has 
usurped  it,  the  claimant  is  interested  in  the  question  and  should  be  joined 
with  the  people  as  |l  party  plaintiff. 

To  authorize  the  claimant  to  be  a  party  plaintiff  in  such  a  case,  the  complaint 
should  state  fkcts  showing  that  he  is  entitled  to  the  office  from  which  the 
defendant  is  sought  to  bo  ousted. 

Ind  where  the  complaint  alleged  that  at  an  election  legally  held  in  a  county 
named,  pursuant  to  the  statjite  for  the  election,  among  other  officers,  of  a 
county  judge  for  such  county,  for  the  term  of  four  years  from  the  first  day 
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of  January,  1862,  the  relator,  who  was  a  party  plaintiff  with  the  people^ 
I'cccived  a  majority  of  the  votes  giveii  for  the  office  of  conoty  judge,  i^nd 
was  legally  elected  to  such  office  for  such  term ;  ffetdf  on  demurrer  to  the 
complaint,  that  it  stated  sufficient  facts  to  show  that  the  relator  was  entitled 

'   to  the  office  and  properly  made  a  party. 

If  the  time  when  the  election  was  held  is  not  sufficiently  stated  by  this  aUega* 
tion,  the  remedy  was  by  motion  to  haye  it  made  more  definite,  and  the 
objection  is  not  available  on  demurrer. 

The  rules  of  pleading  under  the  Code,  and  in  what  cases  the  time  when  a  mate- 
rial fact  occurred  should  be  stated  to  render  a  pleading  good  on  demuntr, 
discussed  by  Marvin,  J. 

D£MURR£B  to  the  complaint.  The  action  was  prosecuted 
by  the  attorney-general,  in  the  name  of  the  people  of  the 
State  of  New- York  on  the  relation  of  Azor  B.  Crane  and 
the  8aid  Crane,  as  plaintiffs,  against  Ambrose  Ryder,  a? 
defendant.  The  complaint  alleged,  that  at  an  election 
duly  and  legally  held  in  the  county  of  Putnam,  pursuant  to 
the  statute  in  such  case  made  and  provided,  for  the  election, 
among  other  officers,  of  a  "  county  judge"  of  that  county, 
to  discharge  the  duties  of  that  office  from  the  first  day  of 
January,  1852,  for  the  term  of  four  years.  Crane  was  duly 
and  lawfully  elected  to  the  office  of  county  judge  for  the 
said  term ;  and  that  from  the  first  day  of  January,  1852, 
till  the  thirty-first  day  of  December,  1856,  he  was,  and  is 
entitled  and  authorized  to  discharge  the  duties  and  hold 
and  enjoy  the  said  office  and  its  franchises  in  and  for  the 
county  of  Putnam.  That  at  said  election,  a  majority  of 
the  legal  votes  or  ballots  given  and  received  thereat  was 
given  and  received  for  Crane  for  county  judge  of  said 
county,  and  that  he  was  then  and  there,  pursuant  to  the 
Statute,  duly  elected  to  such  office  for  the  a&resaid  term, 
and  was  entitled  to  a  certificate  of  election  to  that  office 
from  the  board  of  county  canvassers  of  Putnam  county. 
Yet  that  the  defendant,  knowing  the  premises,  wrongfully 
and  unlawfully  obtained  the  certificate  of  election  to  the 
office  from  the  board  of  county  canvassers  of  the  county  of 
Putnam,  and  on  the  first  day  of  January,  1852,  usurped  and 
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intruded  himself  into  the  office  of  county  judge,  and  thence 
hitherto  has  unlawfully  held,  used  and  exercised  such  office 
•and  the  franchises  and  privileges  thereto  belonging,  to  the 
exclusion  and  against  the  rights  of  Crane  and  the  people  of 
the  State  of  New- York.  The  plaintiffs  demanded  j  udgment, 
that  the  defendant  was  not  entitled  to  the  office,  and  that 
he  be  ousted  therefrom,  and  that  Crane  be  adjudged  entitled 
to  the  office  and  its  franchises  and  privileges,  and  to  assume 
the  execution  of  the  duties  of  the  same  on  taking  the  oath 
and  filing  the  bond  prescribed  by  law. 

The  defendant  demurred  to  the  complaint,  and  speci- 
fied as  grounds  of  demurrer :  1.  That  there  was  a  defect  of 
parties  plaintiffs ;  2.  That  it  did  not  appear  by  the  com- 
plaint when  the  election  therein  mentioned  was  held,  or 
that  it  was  held  on  the  day  prescribed  by  law  for  that  pur- 
pose ;  3.  That  it  was  not  stated  that  any  or  how  many  votes 
were  given  at  the  election  for  county  judge,  or  that  Crane 
received  a  majority  of  the  votes  given ;  4.  That  the  state- 
ments in  the  complaint,  as  to  the  election  and  the  result 
thereof,  were  conclusions  of  law ;  and  that  no  facts  were 
stated  in  the  complaint,  from  which  the  court  could  deter- 
mine either  that  Crane  was  elected  or  that  the  defendant 
had  usurped  the  office ;  5.  That  it  was  not  averred  that 
Craue  was  or  is  a  citizen  of  the  state,  or  that  he  had  taken 
the  oath  or  filed  the  bond  required  by  law  to  entitle  him  to 
enter  upon  the  duties  of  the  office ;  6.  That  it  did  not  appear 
that  Crane  had  any  interest  in  the  action  or  the  question  to 
be  determined  therein,  or  any  right  or  title  to  the  office  of 
county  judge ;  7.  That  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  cause  was 
heard  on  the  demurrer  and  complaint,  at  the  Westchester 
county  special  term,  in  1853,  before  Justice  S.  B.  Strong, 
when  the  demurrer  was  overruled.  {For  the  opinion  of  Jus- 
tice Strongs  see  16  Barb,^  370.)  The  defendant  appealed , 
and  the  supreme  court,  sitting  at  general  term  in  the  2d 
district,  reversed  the  judgment  rendered  at  the  special  term 
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and  gave  judgment  in  favor  of  the  defendant  against  the 
plaintiffs  for  costs.    The  plaintiffs  appealed  to  this  court. 

B,  Baileyy  for  the  appellants. 

H.  B.  Cowlcsy  for  the  respondent. 

Marvin,  J.  The  defendant  specifies  in  his  demurrei 
seven  grounds  of  objection  to  the  complaint,  only  two  of 
v^hich  are  authorized  by  the  Code,  viz.,  that  there  is  a 
defect  of  parties,  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  other  grounds 
have  reference  to  the  sufficiency  of  the  facts  stated  in  the 
complaint  to  constitute  a  cause  of  action. 

It  is  not  material  in  this  case  to  inquire  whether  a  defen- 
dant may  demur  for  a  misjoinder  of  plaintiffs,  if  the  com- 
plaint states  facts  showing  that  Crane  is  entitled  to  the 
office ;  for  the  Code  requires  that  when  an  action  of  this 
kind  is  brought  by  the  attorney-general,  on  the  relation  or 
information  of  a  person  having  an  '^  interest  in  the  ques- 
tion," that  the  name  of  such  person  shall  be  joined  with 
the  people  as  plaintiff*.  {Codcy  ^  434.)  If,  therefore,  the 
complaint  does  show  that  Crane  had  *'  an  interest  in  the 
question,"  he,  being  the  relator,  was  properly  and  necessa- 
rily made  a  party  plaintiff*,  and  the  inquiry,  whether  a 
demurrer  will  lie  for  a  misjoinder  of  plaintiffs,  does  not 
arise. 

It  seems  to  me  that  the  facts  stated  in  the  complaint 
are  sufficient  to  show  that  he  had  an  interest  in  the  question. 
It  is  objected  that  facts  are  not  stated  touching  the  election 
and  the  holding  and  result  of  the  same,  but  that  the  state- 
ments are  mere  conclusions  of  law.  In  this  the  counsel  is 
mistaken.  The  allegations  that  an  election  was  duly  and 
legally  held  in  the  county,  pursuant  to  the  statute  in  such 
case  made  and  provided,  for  the  election,  am6ng  other  officers, 
of  a  county  judge,  and  that  Crane  was  duly  and  lawfully 
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elected,  are  statements  of  facts.  The  allegations  that  at 
such  election  a  majority  of  the  legal  votes  given  at  the 
election  were  given  and  received  for  Crane  for  county  judge, 
and  that  he  was  then  and  there  duly  elected  to  the  oflBce 
of  county  judge,  are  statements  of  facts.  It  was  not  neces- 
sary to  state  how  many  votes  were  given  at  the  election 
for  each  candidate,  thus  showing  that  Crane  had  received 
the  greatest  number ;  but  the  allegation  that  he  received 
a  majority  of  the  legal  votes  and  the  allegation  that  he 
was  duly  and  lawfully  elected,  were  sufficient. 

The  Code  requires  that  the  complaint  contain  a  plain  and 
concise  statement  of  facts  constituting  a  cause  of  action, 
without  unnecessary  repetition.  (§  142.)  This  rule  is  sub- 
stantially as  it  existed  prior  to  its  enactment  in  actions  at  law. 
Chitly  says,  in  general,  whatever  circumstances  are  necessary 
to  constitute  the  cause  of  complaint  or  the  ground  of  defence, 
must  be  stated  in  the  pleadings,  and  all  beyond  is  surplusage ; 
facts  only  are  to  be  stated  and  not  arguments  or  inferences,  or 
^  matter  of  law,  in  which  respect  the  pleadings  at  law  appear 
to  differ  materially  from  those  in  equity.  (1  Ch.  PL,  245.) 
At  page  266,  he  says  it  is  a  most  important  principle  of  the 
law  of  pleading,  that  in  alleging  the  fact  it  is  unnecessary 
to  state  such  circumstances  as  merely  tend  to  prove  the 
truth  of  it.  The  dry  allegation  of  the  fact,  without  detail- 
ing a  variety  of  minute  circumstances  which  constitute 
the  evidence  of  it,  will  suffice.  The  object  of  the  pleadings 
is  to  arrive  at  a  specific  issue  upon  a  given  and  material 
fact ;  and  this  is  attained,  although  the  evidence  of  such 
fact  to  be  laid  before  the  jury  be  not  specifically  developed 
in  the  pleadings.  {And  see  Firth  v.  Thrush,  ^  B.  Sf  C,  387; 
Dijctt  V.  Pendleton,  8  Cow.,  728.) 

I  have  supposed  it  safe  and  a  compliance  with  the  Code, 
to  state  the  facts  constituting  the  cause  of  action  substan- 
tially in  the  same  manner  as  they  were  stated  in  the  old 
system  in  a  special  count.  By  that  system  the  legal  issuable 
facts  were  to  be  stated,  and  the  evidence  by  which  those 
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facts  were  to  be  established  was  to  be  brought  forward 
upon  the  trial.  This  position  will  not  embrace  what  were 
known  as  the  common  counts.  Facts  from  which  the  in- 
debtedness appears  should  be  stated,  so  that  the  defendant 
by  his  answer  may  put  them  in  issue  or  avoid  them.  Under 
the  present  system,  it  is  no  longer  necessary  to  state  the 
conclusions  of  law  froin  the  facts  previously  stated.  Under 
the  old  system  the  facts,  constituting  the  cause  of  action, 
were  stated,  and  then  in  actions  of  assumpsit  followed  the 
conclusions  of  law,  by  means  whereof  the  defendant  be- 
came liable,  &c. ;  and  then  followed  the  undertiiking  and 
promise  upon  which  issue  was  joined.  The  consideration, 
when  necessary,  should  always  appear  in  the  statement  of 
facts  constituting  the  cause  of  action.  It  has  been  supposed 
that  a  wider  latitude  should  be  allowed  in  equity  pleading, 
and  that  evidence  may  to  some  extent,  be  incorporated  in 
the  statement.  The  rule  of  the  Code  is  broad  enough  for 
all  cases,  and'  it  permits  a  statement  of  facts  only  as  contra- 
distinguished from  the  evidence  which  is  to  establish  those 
facts.  But  in  ap  equity  case  the  facts  may  be  more  numer-' 
ous,  more  complicated,  more  involved ;  and  the  pleader  may 
state  all  the  facts,  in  a  legal  and  concise  form,  which  con- 
stitute the  cause  of  action  and  entitle  him  to  relief.  The 
rule  touching  the  statement  of  facts  constituting  the  cause 
of  action  is  the  same  in  all  cases,  and  the  rules  by  which 
the  sufficiency  of  the  pleadings  are  to  be  determined  are 
prescribed  by  the  Code.  In  the  present  case  the  pleader, 
in  stating  the  election,  &c.,  stated  facts  in  a  legal  form. 

It  is,  however,  claimed  that  sufficient  facts  are  not  stated ; 
that  the  pleader  should  have  stated  the  time  when  the  elec- 
tion was  held,  and  of  this  opinion  was  the  supreme  court 
The  decision  was  founded  upon  the  rule  that,  in  pleading, 
it  is  necessary  to  state  a  time  when  every  material  or  tra- 
versable fact  happened.  Conceding  that  a  demurrer  will 
lie  for  omitting  to  state  in  the  complaint  when  a  material 
fact  happened,  is  it  clear  that  the  time  does  not  sufficiently 
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appear  in  this  complaint  ?  It  is  alleged  that  at  an  election 
duly  and  legally  held  in  said  county,  pursuant  to  the  statute 
in  such  case  made  and  provided,  for  the  election,  among 
other  officers,  of  a  county  judge  of  said  county,  to  discharge 
the  duties  of  said  office  of  county  judge  from  the  first  day 
of  January,  1852,  for  the  term  of  four  years,  the  said  Crane 
was  elected*  Is  not  this  a  sufficient  statement  of  the  time 
when  the  election  was  held  ?  Here  is  a  reference  to  the 
statute,  and  that  fixes  the  precise  time  ;  indeed  there  could 
be  no  election  on  any  other  day  than  that  fixed  by  the  statute. 
If  the  electors  were  to  assemble  and  vote  on  any  other  day, 
it  would  not  be  an  election.  The  statute  is  a  public  act, 
and  the  courts  will  take  judicial  notice  of  it.  In  my  opinion, 
adopting  a  liberal  construction,  there  was  a  sufficient  state- 
ment of  the  time  of  the  election ;  and  we  are  required  to  con- 
strue the  allegations  of  a  pleading  liberally,  with  a  view  to 
substantial  justice  between  the  parties.  {Codej  ^  159.)  Under 
the  old  system,  the  omission  to  state  the  time  when  the 
facts  happened  could  only  be  reached  by  special  demurrer. 
Is  it  clear  that  the  omission  now,  to  state  when  material 
facts  happened,  is  a  cause  of  demurrer  ?  The  complaint  is 
to  contain  a  statement  of /acts  constituting  a  cause  of  action. 
It  was  formerly  necessary  to  state  the  time  when  every 
material  and  traversable  fact  happened,  but  generally  it  was 
not  necessary  to  prove  the  time  as  alleged,  unless  it  consti- 
tuted a  material  part  of  the  contract  or  had  been  stated  as 
descriptive,  &c.  (1  CA.  P/.,  257.)  In  contemplation  of  the 
Code,  is  the  tifne  generally,  when  a  fact  happened,  a  fact  ? 
If  the  time  when  a  fact  happened  is  material  to  constitute 
the  cause  of  action,  it  should  undoubtedly  be  stated.  The 
fact  without  the  time  would  be  insufficient  to  constitute 
the  cause  of  action ;  but  if  the  time  is  immaterial,  I  do  not 
think  a  demurrer  will  lie  for  omitting  to  state  it.  Suppose 
the  plaintiff  alleges  that  the  defendant  assaulted  and  beat 
him,  without  specifpng  any  time,  could  the  defendant  de- 
mur on  the  ground  that  the  complaint  did  not  state  facts 
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constituting  a  cause  of  action?  He  may  have  another 
remedy,  but  I  do  not  think  he  can  demur.  Suppose  the 
plaintiff  alleges  that  he  gave  notice  to  the  endorser  of  the 
dishonor  of  the  note,  but  omitted  to  state  when  such  notice 
was  given,  here  the  time  is  material.  The  fact  stated  will 
not  constitute  or  aid  in  constituting  a  cause  of  action,  un- 
less it  occurred  at  a  certain  time ;  disconnected  from  the 
time,  it  would  be  entirely  immaterial ;  still  it  would  be  a 
notice.  In  the  case  under  consideration,  thete  could  be  no 
such  thing  as  an  election  for  county  judge  except  at  the 
time  provided  by  the  statute,  and  the  comylaint  alleges 
that  the  relator  was  elected  at  such  time. 

It  is  provided  in  the  Code  (§  160),  that  when  the  allega- 
tions of  a  pleading  are  so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  or  defence  is  not  apparent,  the 
court  may  require  the  pleading  to  be  made  more  definite 
and  certain.  The  remedy  is  here  given  for  indefinite  and 
uncertain  allegations  in  the  pleading.  In  the  present  case, 
the  pleader  referred  to  an  election  held  pursuant  to  the 
statute ;  if  the  allegations  were  uncertain  or  indefinite  as  to 
the  time,  the  defendant  could  have  applied  to  the  court  for 
an  order  that  they  be  made  more  definite  and  certain.  In 
my  opinion,  the  complaint  does  show  with  sufficient  cer- 
tainty that  Crane  had  an  interest  in  the  question ;  its  alle- 
gations are  sufficient  as  to  the  time  when  the  election  was 
held;  and  if  it  was  in  this  respect  indefinite  and  uncertain, 
resort  should  have  been  had  to  the  remedy  given  by  ^  160 
of  the  Code. 

The  judgment  should  be  reversed,  and  there  should  be 
judgment  for  the  plaintiffs  upon  the  demurrer,  with  leave 
to  the  defendant  to  answer  upon  terms,  &c. 

Johnson,  J.  The  supreme  court,  both  at  special  and 
general  term,  upon  demurrer  to  the  complaint  held  that 
the  day  when  the  election  was  had,  ought  to  have  been 
stated  :  and  then  applying  the  rule  of  the  former  system  of 
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pleading,  that  a  demun*er  admits  only  such  facts  as  are  well 
pleaded,  they  rejected  the  whole  averment  of  the  relator's 
election,  and  proceeded  to  consider  what  judgment  ought  to 
be  given  upon  a  complaint  in  the  nature  of  a  quo  warranto^ 
where  a  person  claiming  the  office  is  joined  as  plaintiff  and 
fails  to  state  a  right  thereto. 

Under  the  Code  of  1852  (^  140)  the  rules  by  which  the 
sufficiency  of  pleadings  is  to  be  determined  are  those 
prescribed  by  the  Code  itself.  Subdivision  2  of  ^  142 
requires  that  the  complaint  shall  contain  a  plain  and  concise 
statement  of  t}ie  facts  constituting  the  cause  of  action,  with- 
out unnecessary  repetition.  Section  159  requires  that  in 
the  construction  of  a  pleading  for  the  purpose  of  determin- 
ing its  effect,  its  allegations  shall  be  liberally  construed  with 
a  view  to  substantial  justice  between  the  parties. 

The  only  cause  of  demurrer  to  which  this  defect,  if  it  be 
one,  can  be  referred,  is  that  specified  in  subdivision  6  of 
^  144,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  defect,  if  it  exist,  is  not 
waived  by  a  failure  to  demur.  If,  therefore,  issue  had  been 
taken  by  the  answer  upon  the  averment  in  the  complaint 
of  the  relator's  election  and  that  issue  had  been  tried  and 
found  for  the  relator,  the  defendant  might  still  have  availed 
himself  of  this  objection.  Upon  the  trial  of  such  an  issue, 
of  course  the  relator  would  have  been  compelled  to  show 
an  election  lawfully  held  upon  the  day  fixed  by  statute.  I 
do  not  see,  therefore,  how  substantial  justice  between  these 
parties  would  be  advanced  by  holding  the  omission  to  state 
the  day  on  which  the  election  was  held,  to  be  a  fatal  defect 
upon  demurrer. 

Construing  the  language  of  the  averment  by  those  ordi- 
nary rules  which  men  apply  to  their  communications  with 
each  other,  and  disregarding  the  technical  rules  of  con&truc- 
tion  which  belonged  to  the  common  law  system  of  plcc*iing, 
I  think  that  an  election  legally  held  for  the  election  "^f  a 
county  judge  necessarily  imports  that  it  was  held  ot   the 
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day  fixed  by  law;  clearly  no  proof  short  of  that  would 
uphold  the  averment  upon  a  trial. 

Section  160  has  provided  a  remedy  for  those  cases  in 
which  the  allegations  of  a  pleading  are  so  indefinite  or  un- 
certain that  the  precise  nature  of  the  charge  or  defence  is 
not  apparent.  That  remedy  is  by  motion  to  the  court  to 
compel  the  party  to  make  his  pleading  more  definite  and 
certain  by  amendments.  If  the  defendant  felt  that  his  de- 
fence in  this  case  was  likely  to  be  embarrassed  by  reason 
of  the  day  not  being  stated  on  which  the  relator  supposed 
himself  to  have  been  elected,  he  might  by  potion  have 
applied  to  the  court  to  compel  an  amendment,  and  if  the 
court  agreed  with  him  in  opinion,  they  had  the  power  to 
afibrd  relief.  We  suppose  it  to  be  the  purpose  of  this  sec- 
tion, to  provide  for  cases  where  the  pleading  is  defective  in 
form,  and  to  facilitate  the  correction  of  such  defects  where 
they  seem  likely  to  embarrass  either  party  in  asserting  or 
protecting  his  rights,  while  we  regard  the  office  of  a  demur- 
rer  upon  the  ground  that  facts  sufficient  to  constitute  a 
cause  of  action  are  not  stated,  as  being  to  present  the  ques- 
tion upon  the  mere  right  of  the  party,  free  from  all  ques- 
tions of  form. 

The  judgment  of  the  general  term  should  be  reversed 
with  costs,  and  judgment  rendered  for  the  plaintifis  on  de- 
murrer, with  leave  to  the  defendant  to  answer  within  20 
days,  on  payment  of  costs. 

Judgment  accordingly. 


Mabbett  against  White  and  others. 

A.  party  who  objects  to  the  roading  of  an  instrument  in  CTidence,  because  the 
certificate  of  its  proof  or  acknowledgment  is  defective,  should  specify  this 
as  a  ground  of  objection. 
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Where  at  the  trial  he  makes  only  a  general  objection  to  an  instrument  being 
leoeiyed  in  evidence,  a  defect  in  the  proof  or  aclmowledgment  of  its  execu- 
tion is  not  ayailable  on  a  review. 

One  partner  has  authority  to  sell  and  transfer  all  the  copartnership  effects 
directly  to  a  creditor  of  the  firm  in  payment  of  a  debt,  without  the  know- 
ledge or  consent  of  his  copartner,  although  the  latter  is  at  the  place  of  basi- 
ness  of  the  firm  and  might  be  consulted.    Denio  and  Johnson,  Js.,  dissented. 

Nor  is  such  transfer  invalid  although  the  firm  is  insolvent,  and  thereby  the 
one  creditor  acquires  a  preference  over  the  other  creditors  of  the  firm. 
DcNio  and  Johnson,  Js.,  dissented. 

Appeal  from  a  judgment  of  the  superior  court  in  favor 
of  the  plaintiff.  The  action  was  replevin  in  the  cepit^  com- 
menced in  December,  1846,  to  recover  merchandise  of  the 
value  of  about  86000.  On  the  trial  before  Justice  Sandford 
and  a  jury  in  October,  1847,  it  appeared  that  Henry  F. 
Mabbett  and  Jotham  S.  Fountain  became  copartners  under 
the  firm  name  of  Mabbett  &  Fountain  in  March,  1846,  to 
carry  on  the  dry  goods  business  in  the  city  of  New- York. 
The  plaintiff  offered  in  evidence  articles  of  copartnership 
purporting  to  be  signed  by  them,  and  witnessed  by  Hannah 
F.  Mabbett ;  and  on  the  back  of  which  was  a  certificate 
made  by  a  justice  of  the  peace  stating  that  on  the  6th  of 
(September,  1847,  personally  appeared  before  him  Hannah 
F.  Mabbett,  well  known  to  him  to  be  the  individual  whose 
name  appeared  as  subscribing  witness  to  the  instrument, 
and  acknowledged  that  she  subscribed  the  same.  The 
counsel  for  the  defendants  *'  objected  to  the  reading  of  the 
articles  in  evidence  against  the  defendants ;"  the  objection 
was  overruled  and  he  excepted,  and  the  articles  were  read 
in  evidence.  By  these  articles,  which  were  under  seal  and 
dated  April  2, 1846,  it  was  agreed  that  the  partnership  of 
Mabbett  &  Fountain  should  continue  six  years ;  that  Mab- 
bett should  furnish  capital  to  carry  on  the  business  and 
receive  semi-annual  interest  thereon,  and  that  each  might 
draw  from  the  profits  of  the  business  not  to  exceed  $2000 
per  annum.  It  was  proved  that  the  firm  carried  on  busi- 
ness, purchasing  and  selling  goods  for  cash  and  on  credit. 
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until  the  25th  of  July,  1S46.     The  counsel  for  the  plaintiff 
read  in  evidence  an  instrument,  dated  the  day  and  year  las" 
mentioned,  executed  by  Henry  F.  Mabbett,  one  of  the  firic 
of  Mabbett  &  Fountain  and  Hannah  Mabbett,  by  which  he, 
for  the  consideration  of  $2000  therein  expressed,  sold  and 
conveyed  to  her  the  equal  *undivided  half  of  all  the  goods, 
merchandise  and  effects  then  in  the  store  of  Mabbett  & 
Fountain,  and  all  the  notes,  accounts  and  evidences  of  debt 
belonging  to  him,  Henry  F.,  as  one  of  the  partners  in  that 
firm,  and  all  his  interest  and  claim  in  and  to  the  property 
and  effects  of  the  firm  of  Mabbett  &  Fountain,  and  agreed 
to  warrant  and  defend  the  title  thereto ;  and  by  which  in- 
strument she  assumed  and  agreed  to  pay  all  the  debts,  or 
the  proportion  thereof,  which  he,  as  one  of  the  members  of 
the  firm,  was  or  might  be  liable  to  pay.     The  counsel  for 
the  defendants  duly  objected  to  the  reading  of  said  instru- 
ment in  evidence,  on  the  ground  that  the  same  and  the 
facts  therein  contained  were  not  evidence  against  the  defen- 
dants ;  the  objection  was  overruled  and  he  excepted.    The 
counsel  for  the  plaintiff  also  read  in  evidence  a  power  of 
attorney,  bearing  date  the  25th  of  July,  1846,  executed  by 
Hannah  Mabbett  under  seal,  in  which  the  sale  and  transfer 
from  Hfenry  F.  to  her  was  recited ;  and  it  was  further  recited 
that  she  intended  to  continue  the  dry  goods  business  with 
Fountain,  and  by  which  she  constituted  and  appointed 
Henry  F.  her  attorney  for  her  and  in  her  name  to  conduct, 
carry  on  and  transact  the  business  with  Fountain  as  her 
partner,  under  the  firm  name  of  J.  S.  Fountain  &  Co.,  and 
authorized  him,  as  her  attorney,  to  purchase  and  sell  all 
goods  and  merchandise  appertaining  to  the  business  as  he, 
the  attorney,  should  Jeem  proper,  and  in  her  name  to  exe- 
cute all  instruments  which  should  be  necessary  in  conduct- 
ing and  carrying  on  the  business,  and  to  do  all  acts  apper- 
taining to  the  same,  as  fully  as  she  herself  could  do.    It 
was  proved  that  at  the  time  of  the  transfer  to  Hannah  and 
the  execution  of  the  power  of  attorney  by  her,  there  wa» 
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a  large  stock  of  goods  in  the  store  occupied  by  the  firm  of 
Mabbett  &  Fountain.  It  also  appeared  that  at  that  time 
Henry  F.  was  a  member  of  the  firms  of  Mulligan  &  Mab- 
bett and  Mabbett,  Mulligan  &  Co.,  which  had  then  recently 
failed  in  business,  and  soon  after^  transferred  their  property 
to  trustees  for  the  benefit  of  their  creditors ;  and  that  the 
consideration  for  the  transfer  to  Hannah  was  a  promissory 
note  made  by  the  firm  of  Mabbett  &  Mulligan,  dated  in 
1844,  for  $2000,  payable  to  the  order  of  Henry  F.,  and  by 
him  endorsed  to  and  held  by  her.  It  was  proved  that  after 
the  sale  and  transfer  to  Hannah,  public  notice  of  the  disso- 
lution of  the  firm  of  Mabbett  &  Fountain,  and  of  the 
formation  of  the  firm  of  J.  S.  Fountain  &  Co*  was  given,  and 
that  the  dry  goods  business  was  continued  and  done  in  the 
name  of  J.  S.  Fountain  &  Co.,  Fountain  taking  an  active 
part  therein,  and  having  been  shown  the  power  of  attorney 
to  Henry  F. — ^Hannah  Mabbett  resided  in  Dutchess  county, 
and  took  no  personal  charge  of  the  business.  Henry  F. 
was  usually  engaged  during  the  day  in  another  store  than 
that  occupied  by  Fountain  &  Co.»  but  he  came  there  every 
evening.  The  firms  of  Mabbett  &  Fountain  and  J.  S. 
Fountain  &  Co.  purchased  goods  and  borrowed  money  of 
James  Mabbett  the  plaintifi* ;  and  on  the  3d  of  December, 
1846,  the  indebtedness  of  the  latter  firm  to  the  plaintifi*,  aa 
claimed  by  him,  amounted  to  the  sum  of  $6286.47.  The 
counsel  for  the  plaintiff  read  in  evidence  another  power  of 
attorney,  dated  the  20th  of  November,  1846,  executed  by 
Hannah  Mabbett,  by  which  she  constituted  Henry  F.  her 
attorney,  for  her  and  in  her  name  to  execute  to  the  plaintiff 
'<  a  sufficient  amount  of  goods,  out  of  the  stock  owned  by 
J  S.  Fountain  &  Co.»  to  pay  and  satisfy  the  indebtedness 
of  such  firm  to  James  Slabbett,"  and  authorized  and  em^ 
powered  Henry  F.  '*  to  select  and  designate  from  the  said 
stock  of  goods  of  J.  S.  Fountain  &  Co.,  any  goods  which 
he  might  see  fit  and  deem  proper  and  capable  to  satisfy 
such  indebtedness,  and  to  take  the  goods  so  selected  and 
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designated  by  him  into  his  possession  and  transfer  the  same 
to  said  James  in  satisfaction  of  his  debt ;"  and  empowered 
him  to  do  every  act  that  in  his  judgment  might  be  necessary 
to  secure  the  debt  of*  the  plaintiff  as  fully  as  she  could 
do  were  she  acting  personally  in  the  premises.  She  also, 
by  a  clause  contained  m  the  power  of  attorney,  agreed 
to  indemnify  Henry  F.  for  making  the  transfer  thereby 
authorized.  It  appeared  that  during  November,  1846,  the 
plaintiff  had  urged  ^Fountain  to  secure  his  debt ;  and  that  on 
the  20th  of  that  month  he,  the  plaintiff,  prepared  this 
power  of  attorney  and  inclosed  it  to  Hannah  by  mail, 
she  then  being  in  Madison  county,  and  that  she  executed 
and  acknowledged  it  on  the  30th  of  November,  and  returned 
it  by  mail  to  Henry  F.  who  was  in  New-York.  The  plain- 
tiff read  in  evidence,  after  objection  thereto  and  exception 
by  the  defendants'  counsel  to  the  ruling  admitting  it,  a 
bill  of  sale,  dated  December  3d,  1846,  at  the  city  of  New- 
York,  signed  '<  Jotham  S.  Fountain  &  Co.,  by  Hannah 
Mabbett's  attorney,  Henry  F.  Mabbett,''  by  which  Fountain 
&  Co.  purported  to  sell  and  transfer  to  the  plaintiff  *<  all 
the  dry  goods  and  merchandise  contained  in  the  store  num- 
ber 769  Broadway  (being  the  store  occupied  by  Fountain 
&  Co.),  as  per  inventory  taken  about  the  27th  of  November 
(then)  last,  amounting  to  $12,300,  atid  valued  at  50  cents 
on  the  dollar  of  the  inventoried  amount,"  and  sold  at  that 
valuation,  the  price  being  as  carried  out  on  the  bill  of  sale, 
$6150.00;  ''also  all  the  books,  debts,  dues,  notes  and 
demands,  and  all  evidences  of  debts  due  the  said  firm 
(Fountain  &  Co.),  as  well  as  those  of  the  late  firm  of  Mab- 
bett &  Fountain,  in  amount  $3187  iVtf,"  valued  in  the  bill 
of  sale  as  worth  60  per  cent,  and  carried  out  at  that  price, 
being  $1912.56,  and  making  the  aggregate  price  of  the 
merchandise  and  choses  in  action,  as  stated  in  the  bQl  of 
sale,  $8062.56.  The  plaintiff  was  credited  on  the  bill  of 
sale  towards  the  purchase  price  the  amount  of  his  claim 
against    Fountain  &  Co.,  being   $6286.47,   and  for  the 
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balance  of  the  purchase  price,  being  $1776.09,  he  gave  his 
note  payable  in  one  year.  There  was  evidence  tending  to 
show  that  this  note  was  paid  by  the  plaintiff  to  a  creditor 
of  the  firm  of  Mabbett  &  Fountain  a  few  days  after  it  was 
given. 

On  the  same  day  that  the  bill  of  sale  was  executed,  the 
plaintiff  by  virtue  of  it  took  possession,  or  attempted  to  do 
so,  of  the  property  mentioned  therein.  Fountain  resisting 
and  objecting  to  his  right  to  do  so  ;  and  on  the  next  day, 
the  4th  of  December,  an  injunction  issued  out  of  the  court 
of  chancery  in  a  suit  wherein  Fountain  was  complainant, 
and  the  plaintiff,  Hannah  and  Henry  F.  Mabbett,  were  defen- 
dants, and  was  served,  forbidding  the  persons  last  named 
from  disposing  of  or  intermeddling  with  the  property  men* 
tioned  in  the  bill  of  sale  to  the  plaintiff,  and  from  removing 
the  same  from  the  store  occupied  by  Fountain  &  Co.  It 
was  proved,  that  at  the  time  the  bill  of  sale  was  executed 
Fountain  was  at  the  store  of  Fountain  &  Co.,  in  New- York, 
engaged  in  the  firm  business ;  and  that  when  the  plaintiff, 
on  the  evening  of  that  day,  attempted  to  take  possession  of 
the  books  and  choses  in  action,  he  resisted  and  dissented 
from  the  transfer  made  to  him.  There  was  conflicting  evi- 
dence as  to  whether  Fountain  at  any  time  assented  to  the 
sale  and  transfer  to  the  plaintiff,  and  also  as  to  whether  the 
plaintiff  acquired  possession  of  the  property  under  the  bill 
of  sale  to  him.  There  was  also  conflicting  evidence  as  to 
whether  the  debt  claimed  by  the  plaintiff,  mentioned  in  the 
bill  of  sale,  was  valid  to  the  amount  therein  stated,  and 
also,  as  to  whether  the  sale  and  transfer  to  the  plaintiff  was 
bona  fide,  or  made  to  defraud  the  creditors  of  Mabbett  & 
Fountain,  and  J.  S.  Fountain  &  Co.,  or  other  persons.  It 
appeared  tlxat  both  the  firms  last  named  were  indebted  to 
a  large  amount  at  the  time  of  the  transfer  to  the  plaintiff. 
On  the  5th  of  December,  1846,  the  defendants  recovered 
judgment  against  Henry  F.  Mabbett  and  Fountain  to  the 
amount  of  about  15000,  for  goods  sold  them  while  they  were 
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carrying  on  business  as  copartners  prior  to  the  transfer  by 
Henry  F.  to  Hannah.  This  judgment  was  obtained  by 
filing  a  declaration  against  Mabbett  and  Fountain,  and  ser- 
ving a  copy  upon  the  latter,  who  thereupon  retained  an 
attorney  who  gave  a  cognovit,  as  attorney  for  the  defen- 
dants, for  the  amount  due.  Execution  was  issued  on  this 
judgment  and  levied,  under  the  defendants'  direction,' on  the 
day  last  named,  on  the  goods  in  controversy,  then  being  in 
the  store  in  New- York  occupied  by  Fountain  &  Co.,  and 
being  the  same  goods  mentioned  in  the  bill  of  sale  to  the 
plaintiff.  This  suit  was  brought  to  recover  these  goods. 
The  counsel  for  the  defendants,  when  the  plaintiff  rested, 
moved  that  he  be  nonsuited,  which  motion  was  denied, 
and  he  excepted.  At  the  close  of  the  evidence  he 
requested  the  court,  among  other  things,  to  charge  the 
jury :  (1.)  That  the  alleged  sale  by  Henry  F.  Mabbett  to  his 
mother,  Hannah  Mabbett,  did  not  disturb  or  change  ike 
possession  of  Fountain.  It  operated  only  as  a  transfer  to 
her  of  the  individual  interest  of  Henry  F.  Mabbett,  in  his 
share  of  the  surplus  after  pa}anent  of  the  copartnership 
debts  of  Mabbett  &  Fountain,  and  gave  to  her  only  the 
right  to  call  upon  Fountain  to  account  to  her  for  such  sur- 
plus ;  (2.)  That  the  rights  of  the  creditors  of  Mabbett  & 
Fountain  to  the  property  were  not  affected  by  such  trans- 
fer, and  that  upon  obtaining  judgment  and  execution  they 
had  a  right  to  levy  upon  and  sell  the  property  owned  by 
Mabbett  &  Fountain  before  the  alleged  transfer  to  Hannah, 
the  same  as  if  it  had  not  been  made ;  (3.)  That  the  powers 
of  attorney  from  Hannah  to  Henry  F.  did  not  empower 
him  to  make  a  transfer  of  the  whole  property  and  effects  of 
J.  S.  Fountain  &  Co. ;  (4.)  That  Hannah  Mabbett  had  not 
authority,  and  could  not  delegate  to  Henry  F.  power  to 
4sell  out  the  whole  copartnership  property  and  effects  of  J. 
S.  Fountain  &  Co.,  to  secure  or  pay  one  creditor  of  that 
firm,  vnthout  the  knowledge  or  assent  of  Fountain  while 
lie  was  in  Kew^York  and  in  the  management  of  the  affairs 
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of  the  firm.  That  the  attempt  to  do  so  was  fraudulent  and 
inefiective,  as  against  J.  S.  Fountain  and  the  creditors 
of  the  firm. 

The  court  declined  to  charge  as  requested  in  the  first 
and  second  propositions  above  stated ;  and,  as  to  the  same, 
charged  the  jury  that  if  the  sale  and  transfer  to  Hannah  was 
made,  and  the  business  aflerwards  continued,  with  the  con- 
currence of  Fountain,  she  became  a  joint  and  equal  owner 
with  him  of  the  property,  and  they  held  it  in  equity,  sub- 
ject to  the  pajonent  of  the  debts  of  Mabbett  &  Fountain. 
That  if  this  transfer  was  not  fraudulent  as  to  the  creditors 
of  the  firm  of  Mabbett  &  Fountain,  they  could  *not  levy 
upon  the  property  transferred,  beyond  the  interest  of  Foun- 
tain therein ;  but  that  if  this  transfer  was  made  for  the 
purpose  or  with  the  intent  of  hindering,  delaying  or  defraud- 
ing creditors,  it  was  void  as  to  such  creditors,  and  Hannah 
acquired  no  title  as  against  them,  and  the  defendants  had  a 
right,  as  against  her,  to  seize  the  property  transferred  to 
her  upon  their  execution.  The  court  further  charged  the 
jury,  that  they  must  inquire  whether  the  property  belonged 
to  Mabbett  &  Fountain  or  J.  S.  Fountain  &  Co.  on  the  3d 
of  December,  1846.  That  if  the  transfer  by  Henry  F.  to 
Hannah  was  bona  fide  and  not  made  to  defraud  creditors, 
the  title  to  an  undivided  half  of  the  property  vested  in  her ; 
but  if  this  transfer  was  made  to  hinder,  delay  or  defraud 
creditors,  the  creditors  of  Mabbett  &  Fountain  could  avoid 
the  sale  and  seize  the  property,  except  in  the  hands  of  a 
bona  fide  purchaser. 

As  to  the  3d  and  4th  propositions  above  stated,  the  court 
refused  to  charge  the  jury  as  requested;  and,  as  to  the  same, 
instructed  the  jury  that  the  power  of  attorney  of  the  20th 
of  November  authorized  Henry  F.  to  transfer  to  the  plain- 
tiff property  of  Fountain  &  Co.,  to  the  extent  of  his  debt, 
in  payment  thereof;  and  the  power  dated  July  25th 
authorized  him  to  sell '  the  entire  stock  of  the  firm.     That 
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these  two  powers  of  attorney  gave  Henry  F,  all  the  power 
Hannah  had,  in  reference  to  the  management  of  the  business 
of  Fountain  &  Co.,  and  the  disposition  of  its  effects.  That 
Hannah,  as  one  of  the  firm  of  Fountain  &  Co.,  had  power 
and  could  authorize  her  attorney  to  sell  the  whole  stock  in 
trade  of  the  firm,  or  to  apply  it  in  payment  of  debts.  That 
if  the  jury  found  that  the  transfer  from  Henry  F.  to  Hannah 
was  not  made  with  intent  to  hinder,  delay  or  defraud  credi- 
tors or  other  persons,  then  the  property,  on  the  3d  of 
December,  1846,  belonged  to  J.  S.  Fountain  &  Co.,  and 
either  partner  could  sell  the  whole  of  the  partnership  effects, 
for  monfey  or  notes,  and  could  apply  the  whole,  or  any  part 
of  it,  in  payment  of  debts  of  the  firm,  or  could  pay  one 
creditor  to  the  exclusion  of  the  others.  That  Hannah  Mab- 
bctt,  therefore,  could  make  such  a  transfer  as  that  made  to  the 
plaintiff  on  the  3d  of  December  and  it  would  pass  the  pro- 
perty of  the  firm,  without  the  consent  of  Fountain,  if  it  was 
not  made  with  intent  to  defraud  the  creditors  of  Foun- 
tain &  Co.  or  Mabbett  &  Fountain.  That  even  if  there 
was  no  authority  given  by  Hannah  to  make  the  sale  and 
transfer,  and  the  jury  should  find  that  Fountain  on  the  4th 
of  December  assented  to  the  sale  and  transfer  to  the  plain- 
tiff, or  ratified  it,  this  would  render  it  valid,  if  there  was  no 
fraud.  The  counsel  for  the  defendants  excepted  specifically 
to  the  refusal  of  the  judge  to  charge  as  requested,  and  to 
each  paragraph  of  the  charge  as  given,  above  stated. 

The  judge  submitted  to  the  jury  with  proper  instructions 
the  question  as  to  the  bona  fides  of  the  transfer  by  Henry  to 
Hannah,  and  also  the  question  as  to  the  amount  and  validity 
of  the  plaintiff's  debt  against  the  firm  of  Fountain  &  Co., 
and  whether  the  sale  and  transfer  to  him  was  fraudulent. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  asses- 
sed the  value  of  the  property  at  15685.50.  The  defendants, 
on  a  bill  of  exceptions,  applied  to  the  superior  court  at  a 
general  term  for  a  new  trial,  which  was  denied,  and  judg- 
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ment  rendered  on  the  verdict.    The  defendants  appealed  to 
this  court. 

Francis  B.  Cuttings  for  the  appellants. 

L,  B.  Shepardj  for  the  respondent. 

Hand,  J.  The  proof  of  the  execution  of  the  articles  of 
copartnership  between  H.  F.  Mabbett  and  Fountain  was 
insufficient.  The  certificate  of  the  officer  merely  stated 
that  the  witness  acknowledged  that  she  subscribed  the 
same.  But  there  was  only  a  general  objection  to  its  being 
received  in  evidence  against  the  defendants,  without  speci- 
fying any  ground  whatever  for  that  objection.  Had  that 
been  done,  perhaps  the  plaintiff  would  have  produced  the 
necessary  proof. 

The  .transfer  of  the  interest  of  Henry  F.  Mabbett,  in  the 
concern  of  Mabbett  &  Fountain,  to  Hannah  Mabbett,  was 
sufficiently  proved.  It  was  not  necessary  that  the  vendee 
ir  assignee  should  be  called  as  a  witness  for  that  purpose. 
It  was  enough  for  the  plaintiff,  that  the  contract  of  sale 
was  duly  acknowledged  by  one  of  the  parties  to  it,  and 
proved  by  the  subscribing  witness  as  to  the  other ;  and  if 
the  testimony  of  Hannah  Mabbett  would  have  thrown  sus- 
picion over  the  transaction,  she  could  have  been  called  by 
the  defendants.  The  consideration,  too,  prima  facie^  was 
sufficient.  She  was  to  pay  the  debts,  and  she  gave  up  the 
note  for  $2000,  which,  from  the  testimony,  it  seems,  would 
have  been  paid  to  her  if  she  had  presented  it  for  that  pur- 
pose. And  nothing  was  thereby  deducted  from  the  assets 
of  Mabbett  &  Fountain,  to  pay  the  debts  of  Mabbett  & 
Mulligan ;  for  she  took  all  the  interest  of  Henry  F.,  and 
became  liable  to  pay  his  share  of  those  debts.  The  embar- 
rassments of  Mabbett  &  Mulligan  may  have  led  to  this 
transfer;  but  nothing  appears  by  which  it  can  be  inferred 
that  any  of  the  parties  to  it  intended  to  defraud  the  credi- 
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tors  of  Mabbett  &  Fountain ;  and  besides,  upon  that  queo 
tion  the  jury  found  for  the  plaintiff. 

Nor  can  it  be  doubted  that  Hannah  Mabbctt  became  % 
copartner  with  Fountain  from  that  time ;  at  least,  as  be- 
tween the  parties.  Personally  she  took  no  active  part; 
but  the  transfer  of  the  interest  of  Henry  was  complete,  and 
she  was  immediately  recognized  by  Fountain  as  a  partner, 
and  her  power  of  attorney  to  Henry  was  then  shown  to 
him ;  Fountain  changed  the  style  of  the  firm,  and  put  up  a 
sign  bearing  the  new  name ;  the  bank  account  was  also 
transferred  accordingly;  and  all  the  business  thenceforth 
was  done  under  the  name  and  style  of  the  new  copartner- 
ship. One  partner  cannot  introduce  a  new  member  into 
the  firm  without  the  consent  of  all  the  old  members,  but 
here  was  sufficient  evidence  of  such  consent.  (See  Jeffrfy% 
V.  Smithy  3  Russ.y  158.)  The  words  used  in  the  assignment, 
*  one  equal  undivided  half  of  the  goods,"  &c.,  perhaps,  by  a 
critical  reading,  might  be  construed  to  mean  the  interest  of 
the  assignor  in  a  moiety.  {Heydon  v.  HeydoUy  1  Salk,y  392 ; 
ColL  on  Partn.j  by  Pcrhj  ^  392 ;  Johnson  v.  Evansy  7  M.  if 
G.,  240.)  But  in  a  subsequent  clause  he  also  transfers  to 
her  all  his  interest  and  claim  to  the  property  of  every 
nature  and  kind  belonging  to  the  firm. 

The  pewer  of  attorney,  given  on  the  25th  day  of  July, 
1846,  by  Hannah  Mabbett  to  Henry  F.  Mabbett,  was  suffi- 
cient to  authorize  the  latter  to  do  every  act  necessary  to  be 
done  by  a  partner  ;  certainly  in  the  ordinary  course  of  the 
business.  Indeed,  the  language  is  so  broad,  that  I  am  in- 
clined to  think  if  one  partner  can  himself  transfer  all  the 
partnership  effects,  and  can  delegate  authority  to  another 
to  act  for  him  in  such  cases,  this  power  of  attorney  did 
authorize  the  agent  to  do  so.  But  in  addition  to  this,  and 
upon  the  same  principle,  the  power  of  attorney,  also  given 
by  her  to  Henry,  dated  on  the  20th  of  November,  1846, 
although  some  part  of  it  was  not  very  aptly  expressed,  was 
abundantly  sufficient  to  authorize  the  transfer  of  the  goods 
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of  the  firm  of  J.  S.  Fountain  &  Co.  to  pay  the  debt  of  that 
firm  to  the  plaintiff.  It  empowered  him  "  to  make,  execute 
and  deliver"  to  the  plaintiff  '*  a  sufficient  amount  of  goods 
out  of  the  stock  of  goods  now  owned  by  J.  S.  Fountain  & 
Co.,  to  pay  and  satisfy  the  indebtedness"  of  that  firm  to 
him.  That  debt  exceeded  the  value  of  all  the  goods,  at  the 
time  of  the  transfer  under  which  the  plaintiff  now  claims. 

The  objection  to  so  much  of  the  proof  of  what  Hannah 
Mabbett  said,  and  afterwards  wrote,  as  was  finally  admitted 
by  the  court,  was  not  well  taken.  Such  evidence  was  ad- 
missible so  far  as  it  tended  to  show  an  authority  to  Henry 
to  make  the  transfer  to  the  plaintiff.  If  she  wrote  to  him 
to  do  so,  or  if  she  told  him  to  do  so,  that  could  be  shown 
as  an  act,  as  a  part  of  the  evidence  of  the  plaintiff's  title. 
A  sale  to  pay  the  debt  of  the  company  under  such  an  au- 
thority would  be  sufficient,  at  least,  as  to  her,  especially 
if  possession  was  given ;  and  even  if  the  instrument  under 
seal  was  not  sufficient,  this  might  be  ;  and  if  the  evidence 
was  not  given  to  explain  or  vary  the  power  under  seal,  or 
such  additional  authority  was  not  given  at  the  same  time, 
but  was  an  independent  transaction,  and  before  the  sale, 
the  evidence  was  admissible.  The  power  of  attorney  under 
Beal  did  not  prevent  her  from  appointing  the  same  person 
agent  with  other  powers,  or  from  giving  other  instructions* 
But  nothing  that  she  said  or  did  .could  affect  the  rights  of  the 
defendants,  after  they  had  caused  the  levy  upon  the  pro- 
perty. So  too,  proof  of  the  acts  of  Henry  F.  Mabbett,  as 
her  agent,  and  of  Fountain,  before  that  time,  were  admissi- 
ble, so  far  as  they  were  evidence  of  a  contract,  and  that 
plaintiff  had  taken  possession.  And  for  such  purposes  only, 
I  understand  the  court  to  have  admitted  them* 

The  principal  question  in  this  case  is,  as  to  the  power  of 
Hannah,  by  her  attorney,  to  convey  or  transfer  the  property 
in  question  to  the  plaintiff.  Ko  doubt,  if  the  transaction 
between  Henry  and  Hannah  Mabbett  was  for  the  purpose 
of  defrauding  the  creditors  of  Mabbett  and  Fountain^  or 
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the  transfer  to  the  plaintiff  was  for  that  purpose,  or  to  de- 
fraud the  creditors  of  J.  S.  Fountain  and  Co.,  such  transfers 
were  void  as  against  the  creditors  of  those  firms,  respectively, 
whether  with  or  without  the  conciirrence  of  Fountain.  On 
those  points,  the  jury  have  found  for  the  plaintiff.  But  the 
judge  at  the  circuit  also  told  the  jury  that  the  assent  of 
» the  partner,  Fountain,  was  not  necessary  if  there  was  no 
intention  to  defraud.  In  order,  therefore,  to  sustain  this 
judgment,  we  must  hold  that  where  there  is  a  debt  due  to 
a  bona  fide  creditor  from  the  firm,  one  member  of  it  may 
transfer  all  the  goods  and  chattels  of  the  firm  to  such  cre- 
ditor to  pay  the  debt,  without  the  knowledge  or  consent  of 
the  other  partner  who  was  present  or  could  have  been  con- 
sulted, there  being  no  intention  to  defraud  the  creditors  of 
the  firm. 

The  right  and  power  of  one  partner  to  transfer  all  the 
effects  of  the  firm  for  the  payment  of  debts,  without  the 
consent  of  his  copartners,  has  been  the  subject  of  conflict- 
ing opinions.  It  is  not  necessary,  in  this  case,  to  decide 
whether  he  can  make  an  assignment  to  a  trustee  for  that 
purpose.     (See  Havens  v.  Husseyj  5  Paige^  30 ;  Deming  v.  CoU^ 

3  Sandf.  ii.,  284 ;  Hayes  v.  Hetjer^  id.^  293 ;  Hutchinson  v. 
Smithy  7  Paige,  26;  Anderson  v.  Tompkins,  1  Brock.  i2.,456; 
Harrison  v.  Sterry,  5  Cranch,  289.)  But  it  seems  to  be 
pretty  well  settled,  that  one  member  of  a  firm  can  convey 
or  pledge  all  the  partnership  effects  directly  to  a  creditor, 
in  payment,  or  for  the  security  of  a  debt  due  from  the  com- 
pany, if  there  be  no  fraud.  {See  Egberts  v.  Wood,  3  Paige, 
517;  Harrison  v.  Sterry,  supra;  Anderson  v.  Tompkins,  supra; 
Fox  V.  Hamburg,  Cotpp,,  445 ;  Piersons  v.  Hooker,  3  John,  iZ., 
63 ;  Robinson  v.  Crowder,  4  McCord^s  R.,  519 ;  Milh  v.  Barber, 

4  Day's  JR.,  428 ;  Tapley  v.  Buiterfield,  1  Mete,  515 ;  3  Kent, 
44 ;  Halsey  v.  Whitney,  4  Mason,  206 ;  SmiUi's  Merc*  Law, 
79 ;  CoU.  on  Part,  by  Perk.,  %%  384,  394, 395 ;  Star,  on  Part., 
§  101 ;  Gary,  25,  29,  30;  1  Parsons  on  Cont.,  154;  Watson 
on  Part.,  105 ;  Morgan  v.  Marquis,  9  Exch.  R.,  145  ;  Gfo»» 
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A.  P.  C,  132,  135,  a;  4  B.  ^  C,  867.)  The  difficulty 
is  in  determining  what  circumstances  will  make  such  trans- 
fer fraudulenj;*  Does  the  fact  that  one  of  the  partners,  not 
absent  but  at  their  place  of  business,  *does  not  know  of  it 
and  is  not  consulted,  and  that  the  assignment  is  of  all  the 
personal  effects  of  the  firm,  and  that  it  is  to  one,  or  a  por- 
tion only  of  the  creditors,  make  it  fraudulent  ?  The  rela- 
tion subsisting  between  partners  is  of  the  most  intimate 
and  confidential  nature.  They  are  joint  tenants  of  the  stock 
and  effects  of  the  company ;  their  interests  are  joint  and 
mutual,  and  each  is  seized  per  tnyetper  Una;  each  has  entire 
possession,  as  well  of  every  part  as  of  the  whole ;  and  each 
of  two  partners  has  an  imdivided  moiety  of  the  whole,  and 
not  the  undivided  whole  of  a  moiety.  A  partnership  is  a 
voluntary  association,  by  which  in  all  the  affairs  connected 
with  the  business  an  authority  is  impliedly  given  to  every 
member  to  dispose  of  the  partnership  property  as  if  it 
were  his  own  personal  effects.  Such  is  the  indivisible  na- 
ture of  their  interest,  and  the  capacity  of  every  member  to 
act  as  the  authorized  agent  of  all,  that  whatever  one  does 
in  the  course  of  the  partnership  business  has  the  same 
efficacy  as  if  all  had  severally  and  directly  joined  in  the  act. 
But  it  is  said  the  disposition  of  all  the  personal  effects 
of  the  firm  to  pay  one  creditor,  without  the  consent  of  the 
other  member  of  the  firm,  when  he  is  present  or  can  be 
consulted,  is  not  an  act  in  the  course  of  the  partnership 
business,  but  is  a  virtual  dissolution  of  the  partnership, 
and  fraudulent  as  to  such  member.  But,  as  we  have  seen, 
one  partner,  in  the  absence  of  fraud  on  the  part  of  the  pur- 
chaser, has.  the  complete  jtu  disponendi  of  the  whole  of  the 
partnership  interest.  The  author  of  a  treatise  on  mercantile 
law  lays  down  the  broad  proposition :  "  Provided  the  con- 
tract have  a  sufficient  relation  to  the  business  of  the  firm ; 
and  the  contractor  have,  in  other  respects,  acted  bona  fide^ 
it  matters  not  much  what  may  be  its  description,  nor  how 
grievous  the  contracting  partner's  fraud  and  misconduct." 
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{SmitVs  Merc.  Lawj  79.)  And  the  cases  seem  to  go  to  that 
extent.  {See  ColL  Part.,  ^  445  etseq.;  Cary  on  Part,j  29, 
30.)  And,  certainly)  a  creditor  has  a  right  to  seek  and 
obtain  from  his  debtor  a  preference  for  or  payment  of  his 
debt  to  the  exclusion  of  other  creditors ;  and  that  without 
the  imputation  of  fraud  upon  either  party.  I  do  not  say 
that  in  no  case  would  equity  interfere  m  favor  of  a  firm 
against  a  third  person,  in  case  of  a  contract  of  sale  by  one 
member.  But  this  is  an  action  at  law  between  creditors, 
and  the  jury  have  negatived  all  frand  in  fact  on  the  part 
of  the  plaintiff;  so  that  it  is  simply  a  question  as  to  the 
power  of  sale  by  one  member  without  the  consent  of  the 
other,  of  all  the  partnership  effects  to  pay  the  partnership 
debts.  If  the  title  to  the  articles  of  merchandise  in  question 
passed  at  law,  the  judgment  must  be  affirmed.  This  sale 
may  have  broken  up  the  firm ;  hut  there  was  no  agreement 
between  the  members  of  the  firm  of  J.  S.  Fountain  &  Co., 
that  it  should  continue  for  any  definite  period.  But  if  there 
had  been,  the  dissolution  (if  such  was  the  result)  was  a 
mere  consequence  which  did  not  affect  the  sale.  This  jus 
disponendi  of  each  partner  is  for  the  advantage  of  trade  and 
commerce,  and  no  doubt  strengthens  the  credit  and  benefits 
the  partners  themselves ;  but,  however  that  may  be,  it  is 
sufficient  for  the  creditor,  who  receives  the  property  in  pay- 
ment of  his  debt,  that  it  exists  and  has  been  exei  cised  in 
his  favor  without  any  fraud  on  his  part. 
The  judgment  must  be  affirmed. 

Gardiner,  C.  J.,  Dean,  Crippen  and  Marvin,  Js.,  con- 
curred in  the  foregoing  opinion.  Ruqgles,  J.,  took  no  part 
in  the  decision. 

Denio,  J/  (Dissenting.)  If  the  transaction  of  the  25th 
July,  1846,  by  which  Hannah  Mabbett  became  in  form  the 
owner  of  one-half  of  the  stock  in  trade  which,  up  to  chat 
time,  had  belonged  to  Mabbett  &  Fountain,  was  a  valid 
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transaction,  the  goods  which  were  subsequently  seized  upon 
the  defendants*  execution  against  Mabbett  &  Fountain,  did 
not  belong  to  the  defendants  in  the  execution,  and  were  not, 
generally,  liable  to  that  process.  The  individual  interest  of 
Fountain,  in  the  goods  of  J.  S.  Fountain  &  Co.,  was  liable 
to  seizure,  and  for  the  purpose  of  reaching  it,  the  sheriff 
might  take  possession  of  and  sell  the  goods ;  but  the  pur- 
chaser would  acquire  no  interest  except  subject  to  the  adjust- 
ment and  liquidation  of  the  partnership  liabilities.  {Walsh 
V.  Adams f  3  Denio^  125.)  But  although  the  sheriff  might 
seize  the  corptts  of  the  property,  he  could  only  sell  the 
interest  of  Fountain ;  and  if  he  undertook  to  sell  generally, 
us  though  the  goods  were  fully  subject  to  the  execution,  he 
would  be  a  trespasser.  {WadieU  v.  Coo/t,  2  JCH,  47.) 
When  the  present  suit  was  commenced,  the  sheriff  had  gone 
no  further  than- to  seize  the  goods,  and  this  he  was  justified 
in  doing,  if  they  belonged  to  a  copartnership  of  \i  nich 
Fountain  was  a  member.  The  plaintiff,  to  maintain  the 
action,  was  therefore  under  the  necessity  of  establishing 
both  the  sale  by  Henry  F.  to  Hannah  Mabbett,  and  the 
transfer  by  the  firm  of  J.  S.  Fountain  &  Co.,  consisting  of 
Fountain  and  Hannah  Mabbett,  to  the  plaintiff.  So  far  as 
matters  of  fact  are  concerned,  the  jury  have  passed  upon 
both  transactions  in  favor  of  the  plaintiff,  and  it  remains  to 
determine  whether  any  errors  were  committed  by  the  judge, 
in  receiving  the  evidence,  in  allowing  the  case  to  go  to  the 
jury,  or  in  his  instructing  or  refusing  to  instruct  them  in 
matters  of  law.  A  great  number  of  exceptions  were  taken 
to  each  class  of  the  rulings  of  the  jadge ;  but  it  will  not 
be  necessary  to  examine  them  all,  and  I  think  not  more 
than  one  of  them. 

The  question  as  to  the  validity  of  the  transfer  made  by 
Henry  F.  Mabbett,  as  the  attorney  of  Hannah  Mabbett, 
in  the  name  of  J.  S.  Fountain  &  Co.,  to  the  plaintiff,  raises 
the  most  material  of  the  questions  which  have  been  dis- 
cussed on  the  argument.    This  point  arose  on  the  motion 
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for  a  nonsuit,  which  was  denied ;  but  as  the  transaction  was 
more  fully  explained  by  the  subsequent  testimony,  I  pro- 
pose to  examine  it  in  reference  to  the  instructions  gi  ven  by 
the  judge  to  the  jury.  He  charged  in  terms  that  either 
partner  of  the  firm  of  J.  S.  Fountain  &  Co.,  without  the 
consent  of  the  other,  could  sell  the  whole  partnership 
efiects  for  money  or  notes,  or  could  apply  the  whole  or  any 
*  part  of  them  in  payment  of  debts,  or  could  pay  one  creditor 
to  the  exclusion  of  others.  The  defendants*  counsel  dis- 
tinctly excepted  to  this  portion  of  the  charge.  The  instruc- 
tion, though  in  the  form  of  an  abstract  proposition  of  law, 
referred  solely  to  the  instrument  of  the  3d  December,  1846, 
by  which  the  plaintiff  obtained  the  only  title  to  the  property 
which,  before  that  time,  belonged  to  J.  F.  Fountain  &  Co., 
which  he  asserts  in  this  action,  and  the  judge  in  his  subse- 
quent remarks  so  applied  it.  Fountain  &  Co.  had  then  on 
hand  goods  to  the  nominal  value  of  $12,300,  according  to 
an  inventory  made  a  few  days  before,  and  choses  in  action 
amounting  nominally  to  $3187.60.  The  firm  was  in  insol- 
vent circumstances,  and,  among  other  debts,  owed  the 
plaintiff  $6286.47,  and  the  defendants  a  large  amount. 
Fountain  was  at  the  place  of  business  of  the  firm,  actively 
engaged  in  carrying  it  on.  The  other  partner,  Hanndi 
Mabbett,  took  no  part  personally  in  the  business,  but  acted 
1^'  her  attorney,  Henry  F.  Mabbett,  who  was  occasionally 
in  attendance  at  the  store,  and  I  will  assume,  had  all  the 
power  which  Hannah  Mabbett  herself  could  have  exercised 
had  she  been  personally  present.  H.  F.  Mabbett,  acting 
for  Hannah  Mabbett  by  an  instrument,  having  the  effect  of 
a  bill  of  sale,  conveyed  to  the  plaintiff*  all  the  goods  of  the 
firm  and  all  their  choses  in  action,  embracing  together  all  their 
property  of  every  kind*  For  the  purpose  of  the  transaction, 
the  goods  were  estimated,  and  I  will  assume  accurately,  to 
be  worth  50  per  cent,  and  the  notes  and  accounts  60  per 
cent  of  their  nominal  amount,  making  $8062.56,  and  ex* 
ceeding  by  $1776.09  the  amount  of  the  plaintiff'^s  debt 


ALBANY,  JUNE,  1855.  459 


Mabbett  against  White. 


For  that  balance  the  plaintiff  gave  his  note  to  H.  F*  Mab- 
bett, the  amount  of  which  was  afterwards  applied  by  the 
plaintiff  in  the  payment  of  other  debts  of  Fountain  &  Co., 
which  payments  were',  of  course,  further  preferences.  This 
transaction  was  without  the  knowledge  of  Fountain,  and 
was  known  both  by  the  plaintiff  and  H.  F.  Mabbett,  to  be 
without  his  consent  and  in  opposition  to  his  wishes.  There 
was  evidence  on  both  sides  as  to  a  subsequent  assent  by 
Fountain  to  this  transfer ;  but  this  is  not  material  to  be  con- 
sidered, as  the  judge  charged  the  jury  that  it  was  valid 
whether  he  assented  or  not.  I  am  of  opinion  that  this 
ruling  cannot  be  sustained.  I  am  aware*  that  the  authority 
of  each  of  the  several  partners,  as  the  agent  of  the  firm,  is 
very  great.  It  extends  to  all  the  goods  of  the  firm,  and 
warrants  sales,  mortgages  and  pledges,  and  every  variety 
of  transactions  incident  to  the  business  in  which  they  are 
engaged.  But  it  is  not  wholly  without  limit.  It  must 
necessarily  be  confined  to  the  scope  and  object  of  the  busi- 
ness, and  in  the  course  of  its  trade  and  affairs.  It  is  no 
objection  that  the  tendency  and  ultimate  effeot  of  a  trans- 
action entered  into  by  one  partner,  is  disastrous  or  even 
destructive  to  its  business.  But  this  transfer  was  made 
with  the  deliberate  intent  and  purpose  of  putting  an  end  to 
the  partnership  enterprise,  of  wholly  subverting  its  objects ; 
and  such  was  its  effect.  This  is  apparent  not  only  from  its 
embracing  every  portion  of  its  means  to  carry  on  business, 
hut  from  the  fact  that  forcible  possession  was  immediately 
taken  of  its  books  of  account,  and  of  the  store  in  which 
the  business  had  been  carried  on.  I  have  carefully  examined 
the  several  cases  upon  this  question  which  were  cited  at  the 
bar,  and  such  others  as  I  could  meet  vtdth;  and  I  think 
there  is  no  well  considered  judgment  which  would  justify 
this  transfer.  The  two  cases  which  have  been  decided  in 
the  late  court  of  chancery,  are  entitled  to  primary  consider- 
ation. In  Egberts  v.  Wood  (3  PaigCf  517),  the  transfer 
which  was  in  controversy  was  made  after  the  dissolution  of 
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the  firm,  and  when  the  authority  of  the  partners  as  such,  had 
ceased.  The  assignment  was  not  sustained,  and  what  was 
said  by  the  chancellor  as  to  the  effect  of  such  a  transfer  by  a 
partner  during  the  existence  of  the  copartnership,  was  obiter. 
Besides,  I  think  it  apparent  from  his  remarks  as  to  the  vali- 
dity of  the  assignment  by  one  partner,  against  the  known 
wishes  of  his  copartner,  that  he  would  not  have  justified  the 
transfer  now  under  consideration.  In  Havens  v.  Hiisscy 
(5  id.  J  30),  the  assignment  was  to  a  trustee,  and  his  creditors 
were  to  be  paid  according  to  certain  preferences.  It  was 
adjudged  void.  The  same  question  was  decided  in  a  similar 
manner  in  Wtclicock  v.  St.  John^  (1  Hoff.  Ck,  JJ.,  511.)  A 
like  judgment  was  pronounced  in  Deing  v.  CoUy  and  in 
Haijes  V.  Heyer  (  3  Sandf.  S.  C.  Rep.,  284,  293),  where  the 
assignments  were  to  a  trustee  without  preferences,  and  in 
Hayes  v.  Heyer  (4  Sajidf.  Ch.  i?.,  485),  the  same  able  judge 
who  tried  this  caiise,  thought  the  question  on  an  assignment 
without  preferences,  a  very  difficult  and  doubtful  one,  which, 
in  the  case  then  before  him,  he  declined  to  decide.  There 
is  a  class  of  cases  where  the  acts  of  one  partner  in  transfer- 
ring the  partnership  effects,  have  been  held  valid  on  account 
of  the  absence  of  the  other  partners.  Thus,  in  Harrison  v. 
Sterry  (5  Cranck,  289, 300),  the  assignment  was  by  the  manag- 
ing partner  in  the  United  States,  the  other  partner  being  in 
England ;  besides,  it  was  partial,  not  embracing  all  the  effects 
of  the  firm.  So  in  Anderson  v..  Tompkins  (1  Brock.,  456), 
decided  by  Chief  Justice  Marshall.  The  firm  were  trans- 
acting business  in  Vir^ia.  One  partner  had  embarked 
for  England,  and  the  transfer  was  made  by  the  other  who 
remained  in  this  country ;  and  that  circumstance  was  relied 
upon  by  the  court.  So  also  in  Deckard  v.  Case  (5  Wads, 
22),  the  transfer  was  of  specific  articles,  but  it  in  fact  em* 
braced  all  the  property  of  the  firm ;  an  execution  had  beeu 
levied  upon  it,  and  one  of  the  partners  having  absconded* 
the  conveyance  was  executed  by  the  other,  and  the  object 
of  it  was  to  enable  the  creditors  to  whom  the  property  was 


ALBANY,  JUNE,  1855.  461 


Mabbett  against  White. 


conveyed  to  prevent  its  being  sacrificedi  it  consisting  of  un^ 
finished  articles  in  the  course  of  manufacture.  The  court 
said  *'  Mead,  the  absconding  partner,  aware  that  the  pro- 
perty had  been  taken  in  execution,  abandoned  all  care  of 
it ;  from  necemty,  then,  the  other  partner  should  have  the 
power  of  disposal  in  pajrment  of  the  debts  of  the  firm." 
Again,  in  Hennessy  v.  The  Western  Bank  (6  WcUts  ^  Serg.j 
300),  the  assignment  was  of  the  entire  property  with  pre- 
ferences, by  two  of  the  partners,  the  other  being  absent , 
and  the  case  was  placed  on  the  authority  of  Deckard  v.  Case. 
There  are  a  few  other  cases  which  do  not  fall  within  this 
distinction,  but  suggest  views  favorable  to  the  conclusion  at 
which  I  have  arrived.  In  Dickinson  v.  Legare  (1  Dessaas.y  537), 
it  is  held  that  one  partner  of  the  existing  copartnership 
could  not  make  a  transfer  of  all  the  partnership  effects. 
In  Pearpoint  v.  Graham  (4  Wash.  C.  C.  il.,  232),  Judge 
Washington  expressed  great  doubts  whether  one  partner 
could  make  an  assignment  of  the  Entire  property  of  the 
concern,  but  finally  held  in  favor  of  the  assignment  on  the 
ground  of  a  ratification  by  the  non-executing  partner.  I\Iills 
V.  Barber  (4  Day^  428),  was  an  assignment  of  a  single  chose 
in  action,  and  does  not  appear  to  have  affected  the  entire 
business  of  the  firm.  A  good  deal  of  stress  is  placed  in 
several  of  the  cases,  particularly  in  the  one  referred  to  from 
bth  PaigCi  and  in  those  from  3  Sandford^s  Superior  Court 
Reports^  upon  the  fact  that  a  trustee  was  interposed  be- 
tween the  parties  and  their  creditors  by  the  act  of  one  of 
the  partners ;  and  this^  no  doubt,  is  a  circumstance  which 
strikingly  shows,  that  the  transfer  is  without  the  scope  of 
the  partnership  enterprise.  I  think  there  is  something  of  the 
character  of  a  trust  in  this  case.  The  plaintiff's  debt  would 
not  cover  the  entire  value  of  the  property  after  all  deduc- 
tions were  made ;  for  the  balance  a  note  was  given,  and  it 
is  pretty  obvious  that  this  was  to  be  used  in  making  other 
preferences^  and  it  was  actually  used  for  that  purpose.  It 
is  fair  to  infer  that  such  was  the  intention  of  the  plaintiff 
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and  H.  F.  Mabbett.  But  waving  tbat  consideration,  the 
fact  that  the  property  was  of  greater  value  than  the  plain- 
tiff's debt,  and  yet  that  it  was  all  conveyed  to  him,  shows 
that  there  was  another  object  than  the  payment  of  the 
plaintiff's  debt ;  that  object,  apparently,  was  to  take  the 
whole  of  the  copartnership  business  quite  out  of  the  hands 
of  Fountain,  and  wind  it  up  according  to  the  views  of  the 
plaintiff  and  H.  F.  Mabbett.  This,  I  think,  exceeded  the 
power  of  one  partner.  It  was  not  within  the  scope  of  the 
contract  of  partnership,  but  intentionally  subversive  of  it 
I  think,  therefore,  that  an  error  was  committed  on  the 
trial,  and  that  the  judgment  should  be  reversed. 

Johnson,  J.,  concurred  with  Denio,  J. 

Judgment  affirmed. 


Barrt  against  Ransom,  admrx.   1^'Vv^^ 

An  agreement,  made  between  parti^  prior  to  or  cotemporaneonsly  with  their 
executing  a  written  obligation  as  sureties,  hj  which  one  promises  to  indem- . 
Dify  the  other  fh>m  loss,  iloes  not  contradict  or  vary  the  terms  or  legal  effectV 
of  the  written  obligation,  and  it  may  be  proved  by  parol  evidence.  ^ 

Such  promise,  although  not  in  writing,  is  a  bar  to  an  action  by  the  party 
mailing  it  agidnst  his  co-surety  for  contribution. 

Such  a  promise  is  not  .required  by  the  statute  of  fiauda  to  be  in  writing  to 
render  it  valid.    Per  Denio,  J. 

Appeal  from  a  judgment  of  the  supreme  court  of  the  Ist 
district.  In  the  year  1840,  John  Leyden  was  elect^d-CQl- 
lector  of  taxes  of  the  sixth  ward  of  the  city  of  New-York.-^ 
He  executed  the  usual  bond  to  the  corporation  with  Felix  '^ 
O'Neil,  Edward^i^.  McGloin  and  five  other  persons  as  his 
sureties.  It  was  in  the  penalty  of  over  one  hundred  thou- 
sand  dollars,  and  the  obligors  were  jointly  and  severally 
bound.  The  condition,  after  reciting  the  election  of  Leyden 
as  collectr)r,  stated  that  the  obligation  was  to  be  void  in  case 
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Leyden  should  duly  and  faithfully  in  all  respects,  execute 
the  duties  of  his  said  office  according  to  law.  Leyden  be- 
came a  defaulter  in  a  sum,  which,  with  interest,  amounted 
to  $4228 ^95  and  was  insolvent.  Afterwards  O'Neil,  one 
of  the  sureties  died,  and  the  appellant,  Maria  Ransom, 
became  his  administratrix.  Two  of  the  other  sureties  also 
died.  Barry,  a  creditor  of  Felix  O'Neil,  filed  a  bill  in  the 
late  court  of  chancery  in  behalf  of  himself  and  the  other 
creditors  against  the  administratrix  and  the  heirs  of  O'Neil, 
to  subject  his  real  and  personal  estate  to  the  payment  of  his 
debts.  The  corporation  of  the  city  t)f  New- York  and  the 
surviving  sureties  on  the  collector's  bond  were  also  made 
parties  defendants,  for  the  purpose  of  settling  the  liability 
of  the  suretiesln  thi8j)ond  to  contribution  among  them- 
selves. By  virtue  of  decrees  and  other  proceedings  in  the 
cause,  which  was  transferred  to  the  supreme  court  by  the 
constitution,  the  corporation  was  paid  the  amount  of  Ley- 
den's  defalcation  out  of  the  proceeds  of  the  sale  of  O'Neil's 
estate,  and  it  was  ascertained  that  all  the  other  sureties 
were  insolvent  except  the  defendant,  Edward  J.  McGloin. 
Mr.  L.  Robinson,  a  referee  appointed  to  ascertain  and  report 
the  share  of  the  above  mentioned  defalcation  properly 
chargeable  against  each  of  the  solvent  sureties,  as  among 
themselves,  reported  that  McGloin_became  a  surety  on Jhe 
bond  of  Leyden  at  the_sp£cial  instance  and  request  of  Felix 
0*T!fftil  lyQw  ^jp^^pftjiflfi^  and  upon  the  express  promise  ..f  the 
id  O'NeU  j^t  he  would  indemnify  and  save  the  said 
McGloin  from  any  loss  in  consequence  of  his  becoming  such 
surety  on  said  bond,  and  therefore  that  McGloin  was  not 
bound  to  contribute  anjrthing  to  the  estate  of  O'Neil  on 
account  of  the  payment  made  from  said  estate  on  said  bond. 
By  the  testimony  and  proceedings,  reported  by  the  referee, 
it  appeared  that  the  request  and  promise  referred  to,  were 
by  parol,  and  were  made  on  the  occasion  of  McGloin  becom- 
ing surety  on  the  bond,  and  that  the  counsel  for  the  admin- 
istratrix objected  on  the  hearing  before  the  referee  to  the 
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reception  of  that  evidence,  and  that  the  referee  overruled 
the  objection.  The  report  was  excepted  to  by  the  adminis- 
tratrix of  O'Neil,  but  was  confirmed  at  the  special  term  and 
the  order  of  confirmation  was  affirmed  on  appeal  to  the 
general  term ;  and  by  the  decree  in  the  cause  the  estate  of 
O'Neil  was  ultimately  left  to  bear  the  whole  liability  arising 
out  of  the  bond.    The  administratrix  appealed  to  this  court. 

John  L.  Matath  for  the  appellant. 

H.  Brewster^  for  the  ref^ondent. 

Denio,  J.  The  language  of  the  bond  goes  no  further  than 
to  state  the  contract  between  the  obligors  and  the  obligee. 
If  there  was  a  cotemj^oraneous  contract  between  the 
obligors  respecting  their  rights,  duties  and  obligations 
among  themselves,  in  the  event  of  their  being  made  liable 
by  the  default  of  Lejden,  that  contract  was  not  written  out 
in  terms,  but  was  the  judgment  of  law  upon  the  fact  of 
their  becoming  sureties.  It  follows  that  an  agreement 
among  the  sureties  arranging  their  eventual  liabiUty  among 
themselves  in  a  manner  diSerent  from  what  the  law  would 
prescribe  in  the  absence  of  an  express  agreement,  would 
not  contradict  any  of  the  terms  of  the  bond.  But  the 
legal  effect  of  a  written  contract  is  as  much  within  the 
protection  of  the  rule  which  forbids  the  introduction  of 
parol  evidence  as  its  language.  {Thompson  v.  Ketchamj  8 
John.j  190 ;  La  Farge  v.  Rickert^  5  Wend.j  187 ;  Creery  v. 
Holly,  14  Wend.,  26.)  This  is  a  valuable  principle  which 
we  would  be  unwilling  to  draw  in  question ;  but  we  think 
it  is  limited  to  the  stipulations  between  the  parties  actually 
contracting  with  each  other  by  the  written  instrument.  For 
instance,  none  of  the  terms  by  which  these  obligors  became 
bound  to  the  corporation  of  New-York  can  be  varied  by  parol 
evidence ;  and  the  construction  which  the  law  attaches  to  those 
stipulations  is  equally  unalterable  as  the  written  language. 


ALBANY,  JUNE,  :855.  465 


Barry  against  Ranscm. 


Such  is  the  doctrine  of  the  cases  to  which  I  have  referred. 
Thus,  where  a  promissory  note  is  payable  generally  without 
the  mention  of  any  time,  the  law  holds  it  payable  on 
demand,  and  parol  evidence  is  not  permitted  to  show  that 
a  different  time  of  pa3rment  was  agreed  on ;  where  one 
agreed  in  writing  to  deliver  portable  articles  which  he  had 
sold,  at  a  future  day,  but  nothing  was  said  about  the  place, 
it  was  held  that  they  were  to  be  delivered  at  the  residence 
of  the  vendee,  and  the  vendor  was  not  allowed  to  prove 
that  the  other  party  orally  agreed  to  call  for  them ;  and 
where  a  bill  of  lading  was  silent  as  to  the  part  of  the  vessel 
in  which  the  goods  were  to  be  stowed,  but  the  law  was 
settled  that  in  such  cases  the  undertaking  was  to  carry 
them  under  deck,  it  was  held  incompetent  to  show  by  parol 
an  agreement  that  they  might  be  shipped  upon  the  deck. 
These  were  all  matters  which  it  was  the  office  pf  the  con- 
tract to  define  and  regulate ;  but  the  engagements  among 
themselves  of  the  several  parties  who  have  become  bound 
to  another  by  a  joint,  or  a  joint  and  several  contract,  have 
no  necessary  place  in  the  instrument  between  them  and 
such  other  contracting  party.  They  are  foreign  to  the  pur- 
pose and  object  of  the  principal  contract,  and  are  not  gen- 
erally to  be  looked  for  among  its  stipulations.  In  this 
official  bond,  for  instance,  the  agreement  now  set  up  on 
behalf  of  McGloin,  would  be  quite  impertinent,  and  would, 
it  is  presumed,  not  have  been  allowed  to  be  inserted  by  the 
officers  whose  duty  it  was  to  receive  the  bond.  The  rela- 
tions of  joint  or  several  obligors  or  promissors  inter  se  se  are, 
it  is  true,  sometimes  defined  by  their  signatures  to  or  other- 
wise indicated  in  the  principal  contract ;  and  in  such  cases 
the  writing  is  evidence  of  their  agreement.  {Harris  v. 
Wame7 ,  13  Wend.^  400.)  But  in  the  absence  of  such  indi- 
cation, the  form  of  the  contract  as  between  the  obligors  or 
promissors  and  the  other  contracting  party,  does  not  prevent 
the  introduction  of  parol  proof  to  determine  the  relations 
of  such  obligors  or  promissors  as  between  themselves.  It 
Ker.— Vol.  II.  69 


466     CASES  IN  THE  COURT  OF  APPEALS. 

Barry  againd  RaDsom. 

is  upon  this  principle  that  the  maker  of  an  accommodatioii 
note,  or  the  acceptor  of  an  accommodation  bill  who  has 
had  it  to  pay,  may  recover  against  the  payee  or  drawer  for 
whose  benefit  it  was  made  or  accepted  upon  showing  the 
facts  by  parol,  though  these  are  directly  contrary  ta  the 
written  contract.  {Griffith  v.  Reedf  21  Wend.j  502,  505,  and 
ca^es  cited  per  Bronson^  J.)  So  joint  makers  may  always 
show  by  the  same  species  of  evidence  the  relations  which 
they  sustain  towards  each  other,  for  the  pm-pose  of  enforcing 
contribution  against  the  real  principal  or  among  the  sureties 
or  when  justice  among  themselves  requires  it ;  and  they 
may  even  do  so  as  against  the  other  contracting  party  where 
he  was  aware  of  the  relation,  and  their  defence  as  against 
him  depends  upon  it.  {Artchcr  v.  Douglass^  5  Denio,  509.) 
It  has  frequently  been  said  that  the  liability  to  contribu- 
tion between  several  co-sureties,  depends  upon  principles 
of  equity  rather  than  upon  the  idea  of  a  contract  of  any 
kind  among  themselves.  Hence  it  has  been  held  that  in 
cases  where  it  appears  that  the  several  sureties  were  ignorant 
of  the  engagements  of  each  other,  and  where,  therefore, 
the  possibility  of  a  contract  between  them  is  repelled,  they 
are  nevertheless  liable  to  contribute.  {Craythame  v.  Smn- 
hume^  14  Ves.^  160 ;  Norton  v.  Coons^  3  Denio^  130 ;  S.  Con 
appeal,  2  Seld.f  33 ;  Can^Adl  v.  Afener,  4  John*  Ch*  12.,  337.) 
If  the  liability  dg^|i||||jp^depend  upon  contract,  the  rule 
relied  on  by  tho^unsel  for  the  appellant  has  no  appUca^ 
tion.  There  is  a  class  of  cases  in  which,  for  the  purpose 
of  the  remedy,  the  courts  have  implied  a  contract  between 
the  co-sureties  cotemporaneous  with  the  execution  of  the 
principal  contract.  It  is  upon  that  theory  that  the  repre- 
sentatives of  a  deceased  surety  are  held  liable  where  the 
breach  occurred  after  the  death  of  their  testator.  (Bachd* 
der  V.  FisJc,  17  Ma^.^  464 ;  Bradley  v.  Burwell,  3  Deniof  61.) 
I  think  the  contract  is  assumed  for  the  purpose  of  enforcing 
the  equitable  principle  of  contribution,  and  not  upon  the 
idea  that  any  such  contract  actually  exists.     The  piecise 
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question  now  before  us  has  been  several  times  presented  to 
the  courts.  In  Craythome  v.  Swinhurnc^  just  referred  to» 
Lord  Elden  seemed  to  consider  parol  evidence  in  such  cases 
admissible,  but  the  facts  did  not  requu*e  the  question  to  be 
determined.  In  Elake  v.  Cole  (22  Fick.^  97),  the  exact 
question  arose  in  a  case  singularly  like  the  present  in  its 
facts,  and  it  was  determined  in  favor  of  the  admissibility  of 
the  parol  evideiice.  In  Norton  v«  Coons^  supra^  the  question 
was  upon  the  sufficiency  of  the  parol  evidence  to  make  out 
a  contract  which  should  exempt  the  defendant,  a  surety, 
from  contribution  and  not  upon  the  legal  competency  of 
parol  evidence,  and  although  one  of  the  judges,  when  the 
case  came  to  this  court,  was  of  opinion  that  parol  evidence 
was  inadmissible,  the  other  members  of  the  court  who 
concurred  in  the  judgment  were  careful  to  put  the  decision 
upon  other  grounds.  Upon  the  whole,  I  am  of  opinion 
that  the  exclusion  of  the  evidence  on  the  ground  suggested, 
would  not  be  warranted  by  principle  or  authority.  ^ 

The  question  whether  the  undertaking  of  O'Neil  was  on<^  Jpr 
which  the  statute  of  frauds  required  to  be  in  writing,  is  morc^ 
difficult  than  that  which  we  have  been  considering.  If  the 
case  be  considered  irrespective  of  the  circumstance  that 
O'Neil  was  also  a  surety  in  the  bond,  there  are  adjudications 
on  both  sides  of  the  question.  In  Harrison  v.  Sawtel  (10 
Jo/iTi.,  242),  the  plaintiff  had  become  special  bail  for  one 
Foot,  at  the  request  of  the  defendant  and  on  his  promise  to 
indemnify  him.  The  plaintiff  having  sustained  damages  on 
account  of  being  bail,  brought  this  action  on  the  agree- 
ment, and  it  was  held  that  the  statute  was  not  in  his  way ; 
but  then  it  appeared  that  the  defendant  was  himself  bound 
ijo  indemnify  Foot,  and  that  circumstance  was  relied  on  by 
the  court.  In  Perley  v.  Spring  (12  Mass*^  297),  a  person  in 
jail  on  civil  process,  placed  in  the  hands  of  Spring  property 
to  enable  him  to  procure  bail.  He  procured  Perley  to  be 
bail  and  promised  to  indemnify  him.  In  an  action  on  this 
promise,  the  statute  being  relied  on,  it  was  held  that  it  was 
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not  an  undertaking  to  answer  for  tlie  debt,  &c.,  of  another, 
and  the  plaintiff  recovered.  In  Kingsley  y.  Balcome  (4  Bark 
S.  C.  R.J  131),  the  plaintiff  entered  into  a  recognizance  for 
the  appearance  of  a  person  charged  with  a  felony,  upon  a 
promise  of  the  defendant  to  indemnify  him.  The  person 
held  to  bail  failed  to  appear  and  the  plaintiff  had  to  pay  the 
penalty  of  the  recognizance.  In  an  action  to  recover  on 
the  contract  of  indemnity,  the  court  held  the  promise  to  be 
within  the  statute.  The  same  decision  was  made  in  Green 
V.  CressweU  (10  Adolph.  ^  El.,  453),  where  the  undertaking 
was  to  indemnify  the  plaintiff  for  becoming  bail  to  the 
sheriff  in  a  civil  action.  Tite  opinion  was  by.  Chief  Justice 
Denman. 

The  cases  where  the  person  making  the  promise  was  him- 
self bound  for  the  default  of  the  third  person,  are  uniform 
in  holding  the  contract  to  be  unaffected  by  the  statute. 
Thomas  v.  Cook  (8  Bam.  Sf  Cress. ,  728)  was  a  case  in  which 
the  plaintiff  and  defendant  both  executed  a  bond  to  indem- 
nify one  Morris  against  certain  copartnership  debts  which 
the  fbrmer  partners  of  Morris  had  engaged  to  pay  and  to 
provide  indemnity  against,  and  the  plaintiff  signed  the  bond 
at  the  request  of  the  defendant  and  on  his  promise  to  indem- 
nify him,  and  the  court  of  king's  bench,  Bailey,  J.  and 
Parke,  J.,  giving  opinions,  held  that  it  was  not  a  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another 
person,  and  the  plaintiff  had  judgment.  This  case  was  prior 
in  time  to  Chreen  v.  Crcsswcll^  and  unless  the  distinction  to 
which  I  have  adverted  is  material,  it  is  overruled  by  that 
case.  On  the  argument  of  Crreen  v.  CressweUj  the  plaintiff's 
counsel  alluded  to  this  difference:  "In  Thomas  v.  Cooky  he 
said,  the  defendant  was  himself  liable  upon  the  bond  inde- 
pendently of  the  promise  upon  which  he  was  sued."  Pat- 
terson, J.,  said :  "It  may  be  said  that  the  default  there,  was 
the  default  of  the  plaintiff  himself  in  part."  Besides  these 
sentences,  the  court  in  the  latter  case  did  not  in  terms  notice 
this  distinction,  but  disapproved  of  the  ruling  in  Thomas  v. 
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Cooi.  Blake  v.  Cole  was  referred  to  upon  the  first  question 
which  I  have  examined.  It  was  an  action  by  a  surety  in 
an  administration  bond  against  a  co-surety  in  the  same  bond 
for  contribution,  and  was  resisted  on  the  ground  that  the 
defendant  became  such  surety  upon  the  request  of  the  plain- 
tiff and  upon  the  plaintiff's  verbal  promise  to  save  him 
harmless.  The  defendant  proved  the  agreement  and  pre- 
vailed in  the  action.  The  point  does  not  appear  to  have 
been  taken  that  the  contract  was  within  this  particular  part 
of  the  statute  of  frauds,  though  it  was  insisted  that  it  was 
an  agreement  not  to  be  performed  within  a  year,  and  there- 
fore required  a  writing.  The  court  held  it  unobjeciionablo 
in  that  respect,  and  that  it  might  be  proved  by  parol. 

In  the  case  before  the  court,  the  engagement  of  O'Neil  to 
answer  for  the  de&ult  of  Leyden,  was  in  writing.  He  was 
bound  severally  as  well  as  jointly  with  McGloin  and  the 
other  sureties.  He  was  under  no  greater  obligation  to  res- 
pond to  the  corporation  for  the  defalcation  of  Leyden  in 
consequence  of  the  promise  to  O'Neil  than  he  would  have 
been  if  he  had  made  no  such  promise.  Lord  Denman's 
objection  to  holding  the  promise  good  in  Green  v.  Cressivell 
was  that  the  statute  might  be  evaded.  **  Every  promise,  he 
said,  to  become  answerable  for  the  debt  or  default  of  an- 
other, may  be  shaped  as  an  indemnity."  This  reason  cer- 
tainly does  not  apply  wherfe  the  indemnitor  is  otherwise 
bound  in  writing  for  the  party  whose  default  is  to  be  pro- 
vided against.  I  am  of  opinion  that  where  a  person  is  about 
to  become  bound  by  writing  to  answer  for  the  default  of  a 
third  party,  and  he  procures  another  to  be  bound  with  himi 
in  the  same  obligation  by  promising  to  indemnify  him,  that] 
this  is  an  original  promise  and  not  within  this  branch  of  th< 
statute  of  frauds. 

The  agreement  was  satisfactorily  proved,  and  upon  the 
whole  case  I  think  the  judgment  of  the  supreme  court  ^^li^bt 
to  be  affirmed. 
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Dean,  J.  The  plaintiff  Barry  has  no  interest  in  thii 
litigation,  which  originates  in  an  order  of  reference  U 
ascertain  the  rights  of  the  defendants  with  respect  to  each 
other.  The  appellant  is  the  administratrix  of  the  estate 
of  Felix  O'Neil,  deceased.  This  estate  has  paid  an  amount 
on  a  hond  of  John  Leyden,  signed  by  O'Neil,  McGloin 
and  others,  as  sureties  of  Leyden.  The  proof  satisfied  the 
referee  that  McGloin  was  the  only  solvent  surety  of  whom 
the  estate  of  0*Neil  could  obtain  contribution.  It  also 
satisfied  him  that  McGloin  signed  the  bond  at  the  special 
instance  and  request  of  O'Neil,  and  on  his  express  promise 
that  he  would  indemnify  land  save  him  harmless  from  any 
loss  in  consequence  of  his  becoming  such  surety*  The 
court  below  has  held  that  on  these  facts  the  defendant, 
McGloin,  was  not  liable  to  contribute  to  the  estate  of 
O'Neil.  The  appellant,  on  the  contrary,  claims  that  it  was 
error  to  allow  the  evidence  of  this  request  and  agreement 
on  the  part  of  O'Neil,  on  the  ground  that  it  is  admitting 
parol  evidence  to  contradict  a  written  contract;  and  also 
that  if  this  request  and  agreement  were  properly  proved, 
that  the  agreement  was  void  as  being  a  promise  for  the 
debt  or  default  of  a  third  person.  Each  of  these  positions 
are  untenable. 

McGloin  and  O'Neil  did  not  enter  into  a  written  agree- 
ment with  each  other,  but  with  the  obligee  in  the  bond. 
As  between  the  obligee  and  the  obligors  it  would  be  ro 
defence  that  an  arrangement  had  been  made  between  the 
parties  to  the  instrument,  that  some  one  or  more  of  the 
obligors  had  agreed  to  pay  in  case  of  default  of  the  prin* 
cipal,  because  the  writing  inter-partes  is  the  evidence  of 
the  agreement.  But  as  between  the  various  sureties  there 
is  no  written  agreement,  there  is  only  an  equitable  pre- 
sumption raised  by  the  fact  of  payment,  thai  the  sureties 
ought  to  contribute  equally  for  the  default  of  the  principal. 
This  equity  can  be  rebutted  by  parol.  (10  Barb.  jR.,  612 ; 
6  ti.,  199 ;  BlaJce  v.  Cole,  22  Pick.,  97.)    As  a  test,  to  deter- 
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mine  whether  the  right  of  a  surety  against  his  co-sureties 
to  contribution,  is  founded  upon  the  written  instrument  or 
upo  1  the  equitable  presumption  of  an  agreement  to  contri- 
bute raised  by  the  payment  of  the  money,  take  the  statute 
of  limitations :  When  does  it  begin  to  run,  from  the  time 
of  the  signature  of  the  jyfaper  or  the  payment  of  the  money  ? 
This  question  answers  itself.  Another  test  will  lead  to  the 
same  result.  The  written  instrument  signed  by  the  prin- 
cipal and  sureties  was  a  bond  under  seal ;  the  right  to  sue  on 
this  is  limited  to  within  twenty  years  from  the  time  the  cause 
of  action  accrued ;  will  it  be  contended  that  the  right  of  a 
surety  to  sue  for  contribution  also  extends  to  twenty  yeard 
after  payment  by  him?  Or  if  we  had  the  division  of 
actions  which  formerly  prevailed,  would  any  lawyer  bring 
an  action  of  covenant  or  debt  for  contribution?  These 
considerations  seem  to  me  to  dispose  of  the  whole  case 
adverse  to  the  claim  of  the  appellant. 

It  is  unnecessary  to  examine  the  other  question,  viz: 
whether  the  agreement  on  the  part  of  O'Neil  was  not  void 
by  the  statute  of  frauds,  because  McGloin  does  not  seek  to 
recover  anything  on  the  agreement.  The  case  now  is  as 
though  O'Neil  had  proceeded  and  paid  the  amount  of  the 
default  of  Leyden  and  then  sued  McGloin.  A  party  who 
has  voluntarily  performed  an  agreement  void  by  the  statute, 
can  never  sue  and  recover  what  he  has  paid  under  it.  It  is 
not  now  needful  therefore  to  determine  whether  this  is  an 
agreement  which  would  be  valid  and  which  McGloin  could 
enforce  as  against  O'Neil,  if  he,  McGloin,  had  been  com* 
pelled  to  pay  anything  as  surety.  It  will  be  in  time  to 
decide  that  when  the  question  arises. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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^y  ^  Bradneb  and  wife  against  Faulkner  and  wife. 

Iiegacies  are  not  payable  until  after  the  expiration  of  a  year  ih>m  the  granting 
of  letters  testamentary,  unless  the  will  direct  them  to  be  sooner  paid. 

Nor,  unless  the  will  so  directs,  does  a  legacy  diaw  interest  before  it  beoomoi 
legally  payable. 

To  authorize  the  payment  of  interest  on  a  legacy  from  the  time  of  the  testa- 
tor's death,  in  the  absence  of  any  express  direction  in  the  will,  bis  intantioD 
to  that  effect  should  clearly  appear. 

On  the  peculiar  provisions  of  the  will  under  consideration  in  this  case ;  Jl^d^ 
that  the  legatee  was  not  entitled  to  interest  from  the  time  of  the  testator's  death. 

Amaruh  Hammond  aled  the  5th  of  Nov.,  1850.  His 
will  was  proved  and  letters  testamentary  issued  to  the 
executors,  theirein  named,  by  the  surrogate  of  IiivingstoD 
county,  on  the  31st  of  December,  1850.  By  the  first  and 
second  clauses  of  the  will  he  devised  to  his  daughter,  Mrs.* 
Minerva  Faulkner,  certain  real  estate,  stated  in  the  will  to 
be  valued  and  estimated  by  the  testator  at  the  sum  of 
31i3,060.00.  The  third  clause  is  as  follows:  ''I  do  also 
give  and  bequeath  to  my  said  daughter  Minerva,  the  sum 
of  $16,000.00,  to  be  paid  to  her  by  my  executors  out  of 
my  personal  estate,  as  soon  as  the  same  can  be  collected 
after  my  decease ;  it  being  my  will  and  intention  to  give  to 
her,  in  the  devises  and  bequests  aforesaid,  according  to  my 
estimate  and  valuation,  the  sum  of  131,060.00."  By  the 
fourth  clause  of  the  will  he  devised  to  his  daughter,  Mrs. 
Fanny  Bradner,  a  farm,  in  the  language  of  the  will  '<  esti- 
mated and  valued,"  by  the  testator,  "at  the  sum  of 
$31,060.00."  In  and  by  the  fiiftii  clause  he  bequeathed  unto 
one  Gould  his  support  and  maintenance  during  life,  '^to 
be  furnished  and  paid  by  his  said  two  daughters  in  equal 
shares  or  portions,"  and  he  diarged  the  same  upon  the  lands 
devised  to  them.  The  sixth  clause  of  the  will  is  as  fpUows : 
"It  is  my  will  and  intent,  in  the  disposition  of  my  pro- 
perty, to  give  my  said  daughters  in  all  respects  equal  bene- 
fits and  advantages  of  the  same,  so  far  as  my  judgment  will 
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enable  me  to  do ;  and  as  I  have  advanced  to  them  and  their 
husbands  large  sums  of  money,  which  are  charged  to  them 
on  my  books,  or  for  which  I  hold  obligations  of  their  hus- 
bands, respectively ;  now,  therefore,  for  the  intent  and  pur- 
pose aforesaid,  I  do  hereby  release,  acquit  and  discharge  my 
said  daughters  and  their  husbands,  respectively,  of  and  from 
all  debts  due  to  me  or  demands  I  have  against  them,  respec- 
tively, for  or  by  reason  of  advances  made  to  them  at  any 
time  prior  to  the  firpt  day  of  January,  184/:»."  All  the  rest 
and  residue  of  his  estate  he  devised  and  bequeathed  to  his 
said  two  daughters  in  equal  shares ;  and  he  appointed  their 
husbands  executors  of  the  will.  It  appeared  from  an  inven- 
tory, made  and  sworn  to  by  the  executors  in  March  and 
April,  1851,  that  the  testator  left  a  large  personal  estate, 
and  amply  sufficient  to  pay  the  legacy  to  Mrs.  Faulkner. 
•  In  January,  1852,  Mrs.  Faulkner  presented  her  petition 
to  the  surrogate  of  Livingston  county,  stating  the  above 
facts,  and  praying  that  the  executors  be  decreed  to  pay  her 
the  legacy  of  J  16,000.00,  with  interest  thereon  from  the 
decease  of  the  testator.  In  April,  1852,  the  surrogate  made  a 
decree  adjudging  that  Mrs.  Faulkner  was  entitled  to  demand 
and  receive  interest  on  the  legacy  from  the  death  of  the 
testator,  and  directing  the  executors  to  pay  her  the  amount 
of  the  legacy  and  interest  from  such  time.  On  appeal  by 
Bradner  and  wife,  this  decree  was  affirmed  by  the  supreme 
court,  [fitting  in  the  7th  district,  at  a  general  term.  Bradner 
and  wife  appealed  to  this  court. 

HI  R.  Selden,  for  the  appellants. 

N.  Hilly  Jr.<i  for  the  respondents. 

Gabdixer,  Ch.  J.  The  surrogate  and  the  supreme  court 
have  determined  that  Mrs.  Faulkner  was  entitled  to  interest 
upon  her  legacy  from  the  time  of  the  death  of  her  father, 
the  testator.     As  the  will  is  silent  upon  the  subject  of  iu- 
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terest,  and  as  the  statute  prohibits  the  payment  of  legacies 
until  one  year  from  the  time  of  granting  letters  testamentary, 
and  as  the  practice  of  the  court,  prior  to  the  statute,  allowed 
the  same  time  to  the  executor,  the  decision  of  the  courts 
below  can  only  be  justified  by  an  express  direction  of  the 
testator  for  an  earlier  payment,  or  by  an  implication  from 
the  provisions  of  the  instrument,  which  shall  be  equivalent 
to  such  direction.  (2  R.  S.,  90,  §  43 ;  6  Vesey,  539,  540, 548 ; 
id.y  415 ;  6  Paige,  300,  305.) 

1.  It  is  obvious  from  the  provisions  of  the  will,  that 
equality  of  benefit  and  advantage  to  his  daughters  was  the 
predominant  intent  of  the  testator,  as  the  counsel  for  the 
respondent  with  justice  contended.  But  it  is  also  manifest 
that  this  equality  was  to  be  established  by  the  testator, 
according  to  the  dictates  of  his  own  judgment.  The  method 
by  which  this  was  to  be  accomplished  is  as  clearly  indicated 
as  the  purpose  itself,  and  in  the  same  manner.  It  was  not 
his  design,  that  equal  advantages  should  accrue  to  the 
respective  legatees  by  the  same  means ;  for  Mrs.  Bradner 
received  her  portion  in  land  exclusively,  while  that  of  Mrs. 
Faulkner  consisted  of  land  and  money. 

2.  The  whole  interest  of  Mrs.  Bradner  in  the  estate  was 
charged  with  the  support  and  maintenance  of  James  Gould; 
while  less  than  one-half  of  that  bestowed  upon  her  sister 
was  subjected  to  the  same  burden.  Again,  the  advances 
made  to  the  legatees  and  their  husbands  constituted  a  part 
of  the  testator's  estate,  and  he  expressly  declares,  that  in 
establishing  the  equality  of  benefit  and  advantage  between 
the  legatees,  and  for  that  intent  and  purpose,  these  advances 
were  taken  into  consideration  and  released  to  the  recipients 
respectively.  There  is  no  evidence  from  cue  will  or  other- 
w^ise  that  those  advances  were  for  the  same  iimounts,  or 
made  at  the  same  time ;  a  circumstance  in  itself  highly  im- 
probable. Nor  can  we  say  how  far  that  inequality,  if  it 
existed,  influenced  the  other  dispositions  of  the  testator. 
And  lastly,  it  was  not  the  intention  of  the  testator  that  his 
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daughters  should  come  to  the  possession  and  enjoyment  of 
their  interest  in  Lis  estate,  at  the  same  period.  The  right 
of  possession  to  the  real  estate  would  accrue  at  the  death 
of  the  testator;  the  pecuniary  legacy  to  Mrs.  Faulkner- 
*'  when  it  could  be  collected,  after  his  decease,  out  of  hi^ 
personal  estate."  This  would  necessarily  postpone  the 
payment  for  some  time  after  the  death  of  the  decedent ;  foi 
his  executors  must  first  accept,  and  qualify  for  their  office, 
and  then  collect  the  $16,000  out  of  the  personal  assets, 
before  they  were  authorized  to  pay  anything.  The  circum- 
stances, to  which  allusion  has  been  made,  constrain  us  to 
adopt  the  will  as  it  is  written.  We  are  not  in  a  situation 
to  add  to  or  detract  from  its  different  provisions,  with  a 
view  to  establish  a  supposed  equality  between  the  benefici- 
aries. We  are  not  informed  what,  they  had  received  in  the  • 
way  of  advances.  For  aught  that  appears,  the  excess  of 
interest*  upon  those  made  to  Mrs.  Faulkner  and  her  husband 
might  be  an  equivalent  for  the  interest  now  claimed  by  the 
respondents.  But  if  this  court  were  apprized  of  what  was 
known  to  the  testator  upon  that  subject,  we  could  not  say 
that  in  his  opinion  sixteen  thousand  dollars,  at  the  end  of 
a  year,  in  cash  without  interest,  were  not  an  equivalent  for 
the  same  nominal  value  in  land  incumbered  with  a  life 
charge  in  favor  of  a  third  person.  It  may  be  true  that  the 
testator  must  be  presumed  to  know  that  the  profits  of  land 
and  the  interest  on  money  are  equivalents  in  law ;  but  he 
also  knew  that  those  profits,  as  matter  of  fact,  would  de* 
pend  upon  the  mode  in  which  the  lands  happened  to  be 
cultivated  at  the  time  of  his  death,  and  upon  the  season  of 
the  year  when  that  event  should  occur,  and  the  right  ;to 
them  should  accrue.  He  also  knew  that  a  year  was  the 
reasonable  time  fixed  by  la\^  for  the  payment  of  the  legacy 
to  Mrs.  Faulkner,  unless  he  otherwise  directed  ;  and  it  is  fair 
to  presume  that  his  will  w^as  made  in  reference  to  both 
these  principles,  and  in  view  of  all  the  contingencies  above 
suggt^sted. 
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In  addition  to  these  considerations,  we  have  the  strong 
negative  evidence  of  the  intention  of  the  testator,  in  his 
omission  to  provide  that  this  legacy  should  draw  interest 
from  any  period.  He  was  aware  that  there  would  be  an 
interval  between  his  death  and  the  receipt  of  this  bequest 
by  the  beneficiary,  should  his  executors  comply  literally  with 
his  injunctions.  The  amount  was  large,  and  the  interest, 
even  for  a  few  months,  too  considerable  to  escape  the 
attention  of  a  man  in  the  habit  of  making  investments,  and 
realizing  interest  upon  them,  as  the  inventory  of  his  estate 
proves  to  have  been  the  case  with  the  testator.  That  he, 
as  a  man  of  business,  should  make  no  provision  for  interest 
under  these  circumstances,  is  presumptive  evidence  that,  in 
his  opinion,  *'  the  advantages  to  his  daughters  in  the  disposi- 
•  tion  of  his  property"  could  be  and  were  equalized  with- 
out it. 

It  is,  however,  enough  for  the  appellants  that  the  matter 
is  left  in  doubt.  They  can  rely  upon  the  general  rule  that 
no  interest  would  accrue  until  it  became,  by  law,  the  duty 
of  the  executors  to  pay  the  legacy.  The  burden  is  upon 
the  respondents  to  show  a  clear  intent  that  interest  should 
be  paid  from  the  time  of  the  death  of  the  testator,  notwith- 
standing his  silence  and  the  other  circumstances  to  which  I 
have  adverted.  This  they  have  not  done.  We  are  not 
authorized  to  spei^ulate  as  to  his  intention,  or  to  add  to  the 
vrill  by  mere  conjecture. 

The  judgment  of  the  supreme  court  should  be  reversed, 
but  without  costs  in  this  court  or  the  courts  below,  and  the 
decree  of  the  surrogate  modified  so  far  as  it  allows  interest 
from  the  death  of  the  testator. 

Marvin,  J.,  delivered  an  opinion  to  the  same  effect  as  the 
foregoing. 


Judgment  accordingly. 
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l>AK\\t}  Receiver,  against  Grat  and  others. 

A  wdniiMT  of  a  mntaal  insurance  company,  the  charter  of  which  is  similar 
«i«  ^iuM  of  th^  Jefferson  Ck>ui|ty  Matnal  Insurance  Company  (chapter  41  of 
i%o  lA>ta  of  18S6),  is  liable  upon  his  deposit  note  for  losses  in  the  proporticn 
WQtctt  t^ie  amount  of  his  note  bears  to  the  aggregate  of  deposit  notes 
wh^tth  ftte  collectable  and  legally  subject  to  assessments  for  such  losses. 

His  liaMiKY  is  not  limited  to  the  proportion  which  the  amount  of  his  note 
bears  to  Vte  whole  amount  of  deposit  notes  legally  assessable  for  the  loss, 
whether  Ura  latter  are  collectable  or  not. 

He  is  bound  to  pay  an  assessment  made  upon  his  note  to  meet  a  deQciency 
in  funds  to  pay  losses  arising  A*om  the  inability  of  other  members  to  pay 
the  proportion  of  such  losses  assessed  upon  their  notes. 

The  Genesee  Mutual  Insurance  Company  was  incorpo^ 
rated  by  the  legislature  of  the  State  of  New-York  in  1836, 
for  the  purpose  of  insuring  the  respective  real  and  personal 
property  of  its  members  against  loss  or  damage  by  fire. 
Its  charter  is  found  in  the  Laws  of  1836,  p.  318,  and  thereby 
the  powers  granted  to  the  Jefferson  County  Mutual  Insurance 
Company  (X«a2^^1836,  jp.  42),  are  conferred  upon  it.  The 
company  was  empowered  to  do  busiae*  upon  the.principle 
of  mutual  insurance ;  and  it  carried  on  this  business  at 
Le  Roy,  in  the  county  of  Genesee,  from  about  the  time  of 
its  incorporation  untU  the  appointment  of  a  receiver  of  its 
effects,  as  hereinafter  stated.  On  the  7th  of  October,  1851, 
a  petition— entitled  in  an  action  in  the  supreme  court, 
wherein  one  Lafferty  was  plaintiff  and  the  company  was 
defendant,  and  setting  forth  that  in  the  previous  month 
of  July  a  judgment  had  been  recovered  in  such  action 
against  the  company,  upon  which  an  execution  had  been 
issued  to  the  sheriff  of  the  county  of  Genesee  and  returned 
wholly  unsatisfied,  and  praying  that  the  property  of  the  com« 
pany  be  sequestrated  and  for  the  appointment  of  a  receiver 
theri"iof — was  presented  to  the  supreme  court  at  a  special 
term,  and  thereupon  and  upon  proof  of  service  of  a  copy 
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of  the  same,  and  notice  of  the  application  on  the  company, 
the  court  made  an  order  sequestrating  the  property  and 
effects  of  the  company,  and  appointing  Lucius  N.  Bangs 
receiver  of  the  same,  with  the  authority  and  subject  to  the 
duties  imposed  upon  receivers  by  articles  2  and  3  of  title  4, 
chapter  8,  part  3d  of  the  Revised  Statutes.  The  receiver 
accepted  the  trusts  and  gave  the  security  required  by  this 
order.  In  June,  1852,  the  receiver  presented  a  petition  to 
the  court,  showing  that  the  indebtedness  of  the  company, 
with  ten  per  cent  added  thereto,  estimated  as  the  expense  of 
collecting,  &c.,  amounted  to  $194,611.62,  and  that  the 
amount  of  premium  notes  held  by  him  as  receiver  amounted 
to  $960,900,  and  stating  that  he  had  classified  the  losses,  and 
setting  forth  the  rate  per  cent  upon  the  notes  required  to 
produce  the  amount  necessary  to  cancel  the  indebtedness 
and  the  estimated  expenses  of  executing  the  trust,  and 
praying  that  an  order  be  made  by  the  court  approving  the 
classification  of  the  losses,  and  authorizing  the  receiver  to 
assess  the  amount  upon  the  notes  according  to  the  classifi* 
cation  and  rates  specified  in  schedules  annexed  to  the  petition. 
These  schedules  contained  a  classification  of  the  liabilities 
of  the  company  for  losses,  with  ten  per  cent  added,  and  the 
dates  of  the  losses  respectively,  and  a  statement  of  the 
aggregate  amount  of  deposit  or  premium  notes  held  by  the 
company  and  in  force  at  the  time  of  the  accruing  of  each 
liability,  and  a  statement  or  estimate  of  the  rates  per  cent 
of  the  assessment  thereon  requisite  to  cover  the  said  liabi- 
lities respectively,  including  the  ten  per  cent.  The  court 
made  an  order  granting  the  prayer  of  the  petition,  and  in 
pursuance  of  it  the  receiver  made  an  assessment  upon  the 
notes  and  proceeded  to  collect  it. 

The  directors  of  the  company,  prior  to  the  appointment 
of  the  receiver,  had  made  three  assessments  upon  premium 
notes  to  pay  liabilities  for  losses  occurring  in  1849,  1850 
and  1851.  A  part  of  these  assessments  had  been  paid  in 
full  before  the  receiver  was  appointed;  but  about  $114,000 
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thereof  remained  unpaid  and  were  uncollectable.  The 
assessment  made  by  the  receiver  was  intended  to  cover  the 
entire  indebtedness  of  the  company,  including  what  remained 
unpaid  of  that  for  which  the  agsessments  by  the  directors 
were  made.  Gray  and  a  number  of  others,  who  were 
members  of  the  company,  and  who  had  paid  to  it  the  full 
amount  of  the  three  assessments  made  by  the  directors 
upon  their  respective  notes,  refused  to  pay  the  assessment 
made  by  the  receiver  upon  their  respective  notes ;  and  on 
behalf  of  themselves  and  all  other  members  of  the  company 
similarly  situated,  on  due  notice  to  the  receiver,  presented  lEt 
petition  to  the  court  at  special  term  setting  foii;h,  among 
other  things,  the  facts  above  stated,  and,  among  other  things, 
praying  that  the  order  for  and  the  assessment  made  by  the 
receiver  be  set  aside.  The  court,  in  January,  1853,  denied 
80  much  of  the  application  made  upon  this  petition  as  asked 
that  the  assessment  made  by  the  receiver  be  set  aside. 
From  this  part  of  the  order  the  petitioners  appealed  to  the 
supreme  court  at  general  term.  The  appeal  was  heard 
at  a  general  term  of  that  court,  held  in  the  7th  dis- 
trict, and  in  June,  1853,  an  order  was  made  which  de- 
clared and  adjudged  that  the  liability  of  the  petitioners,  or 
any  other  member  of  the  company,  for  losses  by  fire  or 
expenses,  did  not  by  the  true  construction  of  the  charter 
of  the  company  exceed  such  proportionate  sum  as  the 
amount  of  his  deposit  note  bore  to  the  total  amount  of  all 
the  deposit  notes  held  by  the  company  at  the  time  the  losses 
respectively  occurred  or  the  expenses  accrued,  and  which 
were  assessable  therefor ;  and  it  was  further  ordered  and 
directed  that  the  assessment  made  by  the  receiver,  so  far  aa 
it  included  any  indebtedness  covered  by  the  assessments 
made  by  the  directors  or  any  interest  thereon,  be,  as  against 
the  petitioners  and  all  other  persons  who  had  paid  the  sums 
assessed  by  the  directors  upon  their  notes,  vacated  and 
set  aside;  and  the  receiver  was  enjoined  from  enforcing  the 
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assessment  against  such  persons.  (<See  15  Barh.^  264.)   From 
this  order  the  receiver  appealed  to  this  court. 

H.  R.  Scldefij  for  the  appellant. 

J.  L.  Brown^  for  the  respondents. 

Dexio,  J.  The  question  presented  is  whether  persons 
insured,  and  who  have  given  deposit  notes  and  have  thus 
become  members  of  the  corporation,  are  liable  to  be  assessed 
for  losses  to  an  amount  exceeding  the  proportion  which 
their  premium  notes  bear  to  all  the  premium  notes  subject 
to  assessment  for  such  losses,  where  it  has  happened  that 
the  makers  of  some  of  the  notes  are  irresponsible.  Assess- 
ments upon  some  of  the  deposit  notes  held  by  the  company, 
including  those  given  by  the  respondents,  were  made  by  the 
directors  before  the  company  failed.  The  respondents  and 
some  of  the  others  paid  these  assessments ;  but  a  part  of  the 
persons  assessed  failed  to  pay,  and  the  company  was  unable 
to  collect  of  them.  The  losses  which  these  assessments  were 
designed  to  pay  consequently  remained  in  part  unpaid. 
When  the  receiver  came  to  make  assessments  upon  the 
same  notes,  he  included,  as  ^  part  of  the  amount  to  be 
raised  by  the  new  assessments,  the  unpaid  balance  of  the 
former  assessments  which  ought  to  have  been  paid  by  the 
delinquent  members.  If  the  balance  cannot  thus  be  re- 
assessed, the  claims  for  losses  will  fail  to  be  paid  in  full. 
The  consequences  of  the  failure  of  the  delinquent  members 
must  fall  either  upon  those  having  claims  for  losses,  or  upon 
the  solvent  members  of  the  corporation,  in  proportion  to 
the  amount  for  which  each  is  insured,  or,  in  other  words,  in 
proportion  to  the  amount  in  which  they  .are  respectively 
interested  in  the  company.  If  this  were  a  stock  company, 
and  the  members  were  interested  in  the  stock  in  the  same 
manner  in  which  these  parties  are  interested  in  the  contracts 
for  indemnity  against  fire,  losses  which  should  arise  from 
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the  fiiilure  of  the  debtors  of  the  company  would  be  borna^ 
in  proportion  to  the  amount  which  each  member  owned  in 
tlie  stock.  But  the  company  has  no  stock  and  no  capital, 
in  the  usual  sense  of  that  term.  The  scheme  provided  by 
the  statute  is  that  a  number  of  persons,  upon  complying 
with  certain  formalities,  may  become  the  insurers  of  each 
other.  The  means  of  indemnity,  which  in  other  companies 
is  furnished  by  persons  possessed  of  capital,  and  which  is  or 
ought  to  be  invested  in  some  secure  manner,— in  these  com- 
panies consists,  mainly,  in  the  written  enffairements  of  the 
Lmbers.  As  the  insured  are  required  to  enter  into  these 
engagements  in  proportion  to  the  amount  which  they  respec- 
tively insure,  and  the  nature  of  the  risk,  the  interest  and 
profits,  which  in  other  companies  are  paid  to  the  stock- 
holders, are  saved  to  persons  insuring  in  these  mutual  com- 
panies. Each  member  sustains  a  double  relation  to  the  cor- 
porate body.  As  an  assured  party  he  enters  into  a  contract 
with  the  corporation,  in  the  same  form  and  essentially  of  the 
same  character,  as  ordinary  contracts  of  insurance.  The  con- 
sideration for  the  company's  promise  to  indemnify  him  is  his 
promise  to  participate  in  the  expense  of  indemnifying  others. 
He  receives  the  same  engagement  for  indemnity  against 
loss  which  assured  parties  in  other  companies  receive.  The 
theory  of  the  act  assumes  that  this  is  an  effective  and  availa- 
ble contract ;  for  in  case  of  loss  he  is  authorized  to  main- 
tain an  action  on  his  policy  against  the  corporation  therefor, 
if  payment  be  withheld  for  three  months.  (^  9.)  It  would, 
of  course,  be  no  defence  that  the  company  had  not  the  means 
of  payment,  or  that  some  of  the  members  had  failed  or 
were  unable  to  pay  assessments  on  their  notes.  It  is  of  the 
nature  and  essence  of  insurance  that  the  underwriters  are 
to  pay  the  insured,  in  case  of  loss,  to  the  amount  under* 
wiitten ;  and  it  would  require  very  explicit  language  to  hold 
that  a  system  of  insurance,  contrived  by  the  legislature, 
contained  provisions  which  in  a  very  probable  event  would 
allow  the  insurers  to  withhold  a  part  of  the  stipulated 
Kjk.— Vol.  II.  61 
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indemnity.  The  member  again  holds  the  relation  of  one 
of  the  insurers  of  every  party  having  a  policy  in  the  com- 
pany. In  this  character  he  is  a  part  of  an  aggregate  body, 
which  engages  through  the  agency  of  the  corporation  to 
make  good,  under  certain  qualifications,  the  losses  which 
any  of  the  parties  may  sustain  within  the  amount  stipulated. 
But  the  engagement  of  each  member  is  several.  In  case 
of  loss,  every  one  is  to  pay  in  proportion  to  the  amount  of 
his  premium  note.  (^  8.)  It  is  not  said,  in  terms,  that  he 
is  to  pay  only  such  proportion  of  the  whole  loss  as  his  pre- 
mium note  bears  to  all  the  premium  notes  held  by  the 
company  at  the  time  of  the  loss.  If  this  language  had 
been  used,  it  would  embrace  all  such  notes,  good  and 
bad,  available  and  unavailable,  and  would  sustain  the  re- 
spondents' position.  The  language  actually  used  would 
be  satisfied  by  holding  that  each  member  is  to  pay  such 
proportion  of  the  loss,  as  the  amount  of  his  note  bears 
to  the  amount  of  all  the  notes  upon  which  payments 
can  be  enforced.  Thus  understood,  it  would  be  equiva- 
lent to  a.  pro  vision  that,  as  among  themselves,  the  actual 
contributors  should  pay  ratably  in  proportion  to  their 
premium  notes ;  and  this,  in  my  opinion,  is  the  true  con- 
struction of  the  section.  It  does  not  do  any  violence  to  the 
language ;  for  one  of  the  terms  of  the  proportion  is  left 
unexpressed,  and  is  to  be  supplied  by  construction.  The 
respondents'  counsel  argues  that  this  term  is  the  nominal 
amount  of  all  the  premium  notes  held  by  the  company  at 
the  time  of  the  loss.  The  counsel  for  the  appellant,  on  the 
other  hand,  maintains  that  it  is  the  aggregate  of  the  notes 
of  all  the  actual  contributors,  in  other  words,  all  the  avail- 
able notes ;  and  that  in  arriving  at  it,  the  receiver  is  to  omit, 
as  he  has  done,  the  notes  of  all  those  who  are  ascertained 
to  be  unable  to  pay.  Now  the  insolvency  of  the  makers 
of  these  notes  is  not  much  more  improbable  than  the  fidlure 
of  debtors  of  any  other  class.  The  company  is  authorised 
to  insure  upon  goods,  as  well  as  upon  buildings,  and  for  notes 
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taken  in  sucb  cases  there  is  nothing  but  personal  security ; 
and  where  the  insurances  are  for  a  term  of  years,  and  the 
notes,  as  in  this  case,  are  very  numerous,  the  chance  that 
some  of  the  makers  will  be  unable  to  pay  is  greater  than 
that  they  will  all  remain  solvent ;  and  where  the  insurance  is 
upon  buildings,  no  lien  can  be  perfected  unless  the  property 
is  situated  in  this  state ;  and  I  apprehend  it  will  not  always 
be  found  that  the  requisite  memorandum  will  be  made  to 
perfect  the  lien,  where  it  can  legally  be  done.  Where 
such  an  omission  occurs  it  is  no  more  the  fault  of  the  assured 
than  of  the  other  members/  It  is  owing  to  the  negligence 
of  their  common  agents,  the  officers  of  the  company,  and 
the  consequences  should  be  shared  by  all,  in  proportion  to 
their  respective  interests.  I  am  led  to  adopt  the  appellant^s 
construction,  mainly,  from  the  consideration  that  it  best  effec- 
tuates the  design  of  the  act  by  enabling  the  company  to 
fulfill  lis  engagements  to  indemnify  the  assured  parties  ac- 
cording to  the  terms  of  their  contracts,  and  that  it  is  not 
contrary  to  the  language  of  the  statute.  Indeed  I  do  not 
see  how  to  answer  the  argument  of  the  appellant's  counsel, 
that  upon  the  other  construction  a  company,  having  some 
insolvent  members,  must  necessarily  fail  whenever  the  occur- 
rence of  a  loss  compels  it  to  make  an  assessment.  If  it  can 
only  assess  to  the  amount  of  the  loss  and  the  necessary 
expenses,  and  if  such  assessments  must  be  upon  all  the 
members,  ]good  and  bad,  the  portion  of  such  loss  which  ought 
to  be  paid  by  the  insolvent  members  must  be  left  unpaid ; 
and  as  the  insured  is  entitled  to  recover  the  whole  amount 
of  his  insurance,  there  will  necessarily  be  a  balance  which 
there  will  be  no  means  of  paying.     , 

Certain  other  sections  of  the  act  were  the  subject  of 
comment  upon  the  argument.  The  sixth  declares  that  the 
remainder  of  the  premium  note,  deducting  the  five  per  cent 
to  be  paid  down,  "  shall  be  payable,  in  part  or  the  whole,  at 
any  time  when  the  directors  shall  deem  the  same  requisite 
for  the  payment  of  losses  by  fire,"  &c.    I  do  not  think  this 
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confers  an  arbitrary  discretion  on  the  directors,  but  I  am 
of  opinion  that  it  is  controlled  by  the  explicit  provisions 
of  the  eighth  section,  stating  the  proportions  in  which  the 
members  shall  be  liable  for  losses,  and  of  the  tenth  section 
to  be  presently  mentioned.  So  of  the  provision  at  the 
end  of  the  sixth  section,  directing  the  notes  to  be  relin- 
quished and  given  up  after  expiration  of  the  term  of  insu- 
rance, after  deducting  all  losses  atid  expenses  occurring 
during  said  term.  This,  of  course,  refers  to  the  proportion 
of  the  losses  which  the  maker  is  bound  to  pay ;  and  I  do  not 
see  that  the  provision  has  any  influence  upon  the  question 
we  are  considering.  The  purpose  of  section  ten  appears  to 
be  to  give  some  practical  directions  for  the  making  of  assess* 
ments  and  to  declare  the  manner  of  enforcing  their  payment 
When  the  directors  shall  receive  notice  of  a  loss,  or  when 
a  judgment  shall  be  rendered  against  the  company,  they  are 
to  determine  the  amount  payable  **  by  the  several  members 
thereof  as  their  respective  proportions  of  such  loss,"  and  to 
publish  such  apportionment;  which  sum,  so  to  be  paid 
by  the  respective  members,  **  shall  always  be  in  propor- 
tion to  the  original  amount  of  his  deposit  note  or  notes.*' 
If  payment  is  not  made  in  thirty  days  after  the  publication 
of  notice,  the  whole  amount  of  the  deposit  note  may  be 
recovered  against  the  delinquent;  and  it  is  to  remain  in 
the  treasury,  "subject  to  the  payment  to  such  losses  and 
expenses  as  have  or  may  thereafter  accrue,"  and  the  balance 
is  to  be  paid  to  the  maker  aftier  thirty  days  from  the  expi- 
ration of  his  policy.  It  is  not  perceived  that  these  pro- 
visions qualify  in  any  manner  the  language  of  section  eight, 
as  regards  the  proporijons  of  the  losses  which  the  memben 
are  made  liable  to  pay.  The  idea  is  repeated  that  the  con- 
tribution is^o  be  in  proportion  to  the  premium  note,  with- 
out carrying  out  in  language  all  the  elements  by  which 
the  problem  is  to  be  worked  out.  It  is  argued  that  the 
direction  to  settle  the  amount  payable  *'  by  the  several  mem- 
bers" requires  the  assessment  to  be  made  upon  all  of  then:. 
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though  some  may  be  notorioaslj  insolvent.  I  think  the 
assessment  should  in  the  first  instance  be  upon  all,  and  that 
before  those  who  pay  can  be  charged  with  the  shares  of 
those  who  fail  to  pay,  an  effort  to  collect  the  deposit  notes 
should  be  made.  But  the  original  amount  of  the  deposit 
note  is  to  be  taken  in  ascertaining  the  proportion,  though 
it  may  have  been  reduced  by  prior  assessments.  This  is 
just,  and  in  harmony  ^th  the  theory  upon  which  the  system 
IS  founded.  A  person  becoming  a  member  by  taking  out 
a  policy  and  giving  a  deposit  note  comes  in  upon  the  same 
footing  as  the  then  existing  members,  in  proportion  to  the 
amount  of  his  deposit  note.  It  is  of  no  importance  to  him 
that  the  other  members  have  been  assessed  for  and  have 
paid  losses,  which  happened  before  his  time.  They  are 
entitled  to  indemnity  frotn  the  company  in  case  of  loss  to 
the  amount  for  which  they  were  originally  insured.  If  a 
loss  afterwards  happens,  their  original  note  and  not  the 
balance,  deducting  their  contribution  paid  before  their  new 
associate  joined,  should  regulate  the  proportion  of  their 
contribution  to  such  subsequent  loss.  If  the  whole  amount 
of  a  note  is  collected  on  account  of  a  default  in  paying  an 
installment,  it  should,  of  course,  await  the  expiration  of 
the  policy  in  order  that  it  may  be  seen  whether  further 
liabilities  are  incurred  by  the  happening  of  other  losses. 
The  question  before  the  court  was  incidentally  referred  to 
in  Brawn  V.  Williams  (28  MainCi  15  Shepl.j  252).  A  mutual 
company  had  taken  a  policy  upon  a  building,  under  a  repre^ 
sentation  that  the  land  was  owned  by  the  assured.  It 
turned  out  that  he  had  only  a  bond  for  a  deed.  A  loss 
having  occurred,  the  company  defended,  successfully,  a  suit 
on  the  policy  on  the  ground  of  this  misrepresentation.  The 
court  said  the  company  could  have  no  lien  on  the  estate 
moured  because  the  party  had  no  title.  They  add :  "  The 
misrepresentation,  therefore,  was  materially  untrue;  for 
eiich  member  of  the  company  was  interested  in  having  such 
4  security  from  every  other  member  thereof,  as  would  insure 
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the  payment  of  his  proportion  of  any  losses  occuring  during 
their  mutual  membership.  If  an  assessment  upon  one 
should  fail  to  be  collected,  it  must  be  assessed  upon  the 
others," 

The  obligation  to  contribute  among  the  members  of  these 
companies  closely  resembles  that  which  prevails  among 
several  sureties  for  a  common  principal.  The  rule  in  equity, 
in  such  cases,  is  to  divide  the  whole  loss  among  the  solvent 
sureties.  (1  Story* s  Eq.  Juris.^  %  496.)  I  am  of  opinion  that 
the  order  of  the  general  term  should  be  reversed  and  that 
of  the  special  term  affirmed. 

Gaudineb,  Ch.  J.,  Johnson,  CniPPisN,  Dean  and  I^Iabvin, 
Js.,  concurred  in  the  foregoing  opinion.     Rcogles,  J.,  took 
'  no  par^  in  the  decision. 

Hanb,  J.,  dissented  and  delivered  an  opinion  in  favor  of 
affirming  the  order  made  by  the  general  term. 

Order  of  the  general  term  reversed,  and  that  made  Li 
special  term  affirmed. 
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Brown  and  others  against  The  Cayuga  and  Susquehanna 

Railboad  Company* 

On  a  reyiew  upon  objections  and  exceptions,  a  defect  in  proof  not  pointed  oui 
at  the  trial,  and  which  if  then  specified  might  have  been  supplied,  is  noi 
available. 

A  railroad  corporation,  although  authorized  by  the  legislature  to  construct 
its  road  across  a  stream  If  done  in  such  a  manner  as  not  to  impair  its  xob- 
Ailness,  is  liable  for  damage  done  to  lands  not  situate  upon  the  stream  bj  an 
overflow  of  its  water  caused  by  the  construction  of  the  road  over  the  stream 
and  through  its  banks. 

The  successor  to  the  title  and  possession  of  property  who  omits  to  abate  ■ 
nuisance  erected  thereon  by  another,  after  notice  to  do  so,  is  liable  for  tlii 
damage  caused  by  its  continuance. 
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A  party  who  continues  a  nuisanco  •  erected  by  another  is  responsible  for  th« 
damage  caused  by  its  continuance,  although  he  has  not  been  notified  to 
abate  it.    Fer  Denio,  J. 

Action  to  recover  damages  arising  from  the  overflowing 
of  plaintiffs'  land.  The  complaint  alleged  that  the  plain- 
tifis  were  possessed  of  a  farm  situate  southerly  of  and  near  a 
stream  of  water  which  ran  westerly,  and  that  the  water  of 
the  stream  naturally  was  retained  by  its  banks  and  kept 
from  fl9wing  upon  the  plaintiffs'  land ;  that  the  defendant, 
in  1849,  and  subsequently,  wrongfully  kept,  left  open  and 
continued  an  excavation  or  cut,  which  theretofore  had  been 
wrongfully  made  and  excavated  through  the  southerly  bank 
of  the  stream,  whereby  water  from  the  creek  overflowed 
and  ran  from  its  natural  channel  upon  the  lands  of  the 
plaintiffs,  injuring  the  crops,  &c.  It  was  not  alleged  in 
the  complaint  by  whom  this  excavation  through  the  bank 
of  the  stream  was  originally  made.  It.  was  averred  in  the 
complaint  that,  prior  to  the  grievances  complained  of,  the 
plaintiffs  notified  and  requested  the  defendant  to  discontinue 
the  cut  or  excavation  and  to  fill  up  the  same  and  restore  the 
natural  bank  of  the  creek,  but  that  the  defendant  neglected 
and  refused  so  to  do.  The  answer  denied  each  allegation 
of  the  complaint,  and  among  other  things  set  up  that  the 
Ithaca  and  Owego  Railroad  Company  was  incorporated  in 
1828 ;  that  by  virtue  of  proceedings  had  under  its  act  of 
uicorporation,  it  became  and  was  seized  of  the  land  upon 
which  the  excavation  was  made,  and  that  the  cut  was  neces- 
sarily  excavated  in  the  construction  and  maintenance  of  its 
road  by  the  latter  company ;  that  the  defendant  was  incor- 
porated in  1843,  and  became  the  owner  of  and  succeeded 
to  the  property  and  franchises  of  the  former  corporation ; 
that  the  cut  complained  of  remained  upon  the  premises  of 
the  defendant,  the  same  as  when  they  came  into  its  posses^ 
sion,  the  defendant  having  in  no  manner  interferbd  with  it ; 
and  that  it  was  necessary  for  the  continuance  and  mainte- 
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nance  of  the  defendant's  road.    There  was  a  reply  denying 
the  allegations  of  new  matter  in  the  answer. 

The  cause  was  tried  in  1851,  before  Mr.  Justice  Shank- 
land  and  a  jury,  at  the  Tioga  county  circuit.    It  appeared 
by  the  evidence  that  the  injury  complained  of  was  caused 
by  a  cut  about  six  feet  deep,  excavated  through  the  south- 
erly bank  of  the  creek  by  the  Ithaca  and  Owego  Railroad 
Company  for  the  passage  of  its  road,  and  by  a  railroad 
bridge  constructed  there  by  that  company,  upon  and  by 
which  the  railroad  passed  over  the  stream.    The  top  of  the 
bridge  was  about  two  and  one-half  feet  above  the  bottom 
of  the  bed  of  the  creek,  and  its  timbers  left  but  from  four 
to  twelve  inches  between  their  lower  side  and  the  surface 
of  the  water.    The  railroad,  after  crossing  the  creek,  con- 
tinued on  a  descending  grade  south  across  the  {ilaintiflb' 
land,  the  surface  of  which  was  from  seven  and  one-half  to 
thirteen  feet  lower  than  the  bed  of  the  creek  at  the  bridge. 
During  a  freshet  which  occurred  in  July,  1850,  the  waters  of 
the  creek  rose  several  feet,  and  flood-wood,  brought  down  by 
the  current,  floated  against  and  was  stopped  by  the  timbers  cf 
the  bridge,  causing  the  waters  to  set  back ;  and  the  obstruc- 
tion caused  by  the  bridge  and  the  cat  in  the  south  bank 
brought  most  of  the  water  from  the  natural  channel  of  the 
stream  through  the  cut  upon  the  lands  of  the  plaintifli, 
situate  some  rods  southerly  of  the  creek.    The  cut  and 
bridge  were  constructed  by  the  Ithaca  and  Owego  company 
in  1833,  and  this  company  continued  to  operate  the  road 
until  1843,  when  its  right  and  title  to  the  same  jMissed  to 
the  defendant,  a  company  incorporated  in  April  of  that 
year.    The  defendant  had  no  agencj^in  making  the  cut  or 
constructing  the  original  bridge ;  but  it  appeared  that  since 
its  incorporation  the  defendant  repaired  the  road  by  placing 
new  timbers  across  the  stream  in  place  of  the  old  ones,  and 
that  it  had  put  a  new  rail  upon  the  track  resting  on  these 
timbers,  and  a  new  wooden  superstructure  upon  the  bed  of 
the  road,  in  and  through  the  cut  upon  the  same  grade     It 
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ilso  appeared  that  the  defendant,  since  1843,  had  continn- 
ously  run  its  cars  upon  the  road  over  the  bridge  and  through 
the  cut.  It  was  proved  that  the  Ithaca  and  O^ego  company 
bad  posts  and  slats  at  the  cut,  so  that  planks  could  be  put 
in  to  prevent  the  water  escaping  from  its  natural  channel 
through  the  cut,  which  posts  and  slats  had  been  washed 
away  before  the  defendant  came  into  the  possession  of  the 
premises. 

The  defendant's  counsel  insisted  that  inasmuch  as  the 
defendant  had  no  agency  in  placing  or  building  the  obstruc- 
tion in  the  stream,  or  in  making  the  excavation  or  cut 
through  the  bank,  but  both  had  been  done  by  the  old  com- 
pany long  before  the  defendant  was  incorporated  or  became 
interested  in  the  railroad,  the  defendant  was  not  liable; 
and  upon  this  ground  moved  for  a  nonsuit,  or  that  the 
court  should  so  decid<)  and  instruct  the  jury  as  matter  of 
law.  The  court  refused  to  nonsuit  the  plaintiffs  on  this 
ground,  or  to  charge  the  jury  as  requested,  and  held  and 
decided  that  the  defendant  was  liable.  The  counsel  for  the 
defendant  excepted ;  and  the  jury  having  rendered  a  verdict 
in  favor  of  the  plaintiffi,  a  bill  of  exceptions  was  tendered. 
The  judgment  entered  upon  the  verdict  was  affirmed  by 
the  supreme  court  at  a  general  term  in  the  6th  district. 
The  defendant  appealed  to  this  court. 

J.  A.  Collier,  for  the  appellant. 

O.  S.  Camp,  for  the  respondents. 

Johnson,  J.  The  defendants  upon  the  trial  contended 
that  inasmuch  as  they  had  no  agency  in  placing  or  build- 
mg  the  obstruction  in  the  stream,  or  in  making  the  exca- 
vation or  sluice-way  through  the  bank,  but  both  had  been 
done  by  the  Ithaca  and  Owego  Railroad  Company,  long 
before  the  defendants  were  incorporated  or  became  in- 
terested in  the  railroad,  they  were  not  liable.    The  court 
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refused  to  nonsuit  the  plaintiffs  on  this  ground  or  to  rule; 
or  instruct  the  jury  in  accordance  with  the  defendauts' 
positions,  and  decided,  as  matter  of  law,  that  the  defendants 
were  liable  on  the  case  as  proved.  It  is  now  contended  by 
the  defendants  that  the  bill  of  exceptions  does  not  show 
any  evidence  of  a  request  from  the  plaintiffs  to  the  defen- 
dants to  restore  the  ancient  condition  of  the  banks  of  the 
creek  or  to  replace  certain  guards  originally  erected  by  the 
Ithaca  and  Owego  Railroad  Company,  to  prevent  the  flow 
of  the  water  out  of  its  channel,  which  had  decayed  and 
been  carried  away  before  the  defendants  came  into  posses- 
sion of  the  railroad.  If  this  matter  be  important  to  the 
rights  of  the  parties,  the  defendants  should  have  taken 
their  ground  upon  it  at  the  trial.  If  they  had  done  so,  the 
plaintiffs  might  have  supplied  the  defect,  if  it  be  one.  The 
request  is  properly  averred  in  the  complaint,  and  as  no 
point  was  made  at  the  trial  upon  the  absence  of  proof  of 
it,  and  the  defendants  put  themselves  upon  ground  which, 
if  sustained,  would  render  proof  of  request  immaterial, 
they  cannot  now  raise  the  objection.  The  case  must 
therefore  be  considered  as  if  such  proof  had  been  given. 

The  injury  complained  of  was  occasioned  by  the  flooding 
of  the  plaintiffs'  lands  in  consequence  of  an  alteration  of  the 
banks  of  the  creek  and  an  obstruction  of  its  channel.  This 
is  such  a  state  of  facts  as  would  give  to  the  plaintifl^  an 
action  against  a  private  person  for  the  resulting  injury  upon 
the  plainest  principles.    {AngeU  on  Water  Courses^  ^  331,  a.) 

The  question  then  is  whether  this  company,  or  the  Ithaca 
and  Owego  Railroad  Company,  has  received  any  authority 
from  the  legislature,  which  protects»them  from  the  respon- 
sibility  which  the  law  would  impose  upon  a  natural  person 
under  the  same  circumstances.  The  10th  section  of  the 
act,  incorporating  the  Ithaca  and  Owego  Railroad  Com- 
pany {Laws  1828,  p.  17),  provides  that  the  corporatian 
"  may  construct  the  railroad  across  oi  upon  any  road,  high- 
way, stream  of  water  or  water-course,  if  necessary ;  but 
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shall  restore  such  road,  highway,  stream  of  water  or  water- 
course thus  intersected  to  its  former  state ;  or  in  a  sufficient 
manner  not  to  htye  impaired  its  usefulness  or  value  to  the 
owner."  The  11th  section  of  the  act  incorporating  the 
defendants  {Laws  1843,  p.  305)  provides  that  whenever  it 
shall  be  necessary  to  intersect  or  cross  any  stream  of  water 
or  water-course,  or  any  road  or  highway,  it  shall  be  lawful 
for  the  corporation  to  construct  their  road  across  or  upon 
the  same,  but  in  such  a  way  as  not  to  impair  its  usefulness. 
The  question  is,  in  the  first  place,  one  of  construction, 
whether  the  language  of  the  legislature  purports  to  exempt 
these  corporations  from  that  measure  of  responsibility 
which  would  attach  to  the  owner  of  the  stream  and  of  the 
land  on  both  sides  of  it,  who  chose  upon  his  own  land  to 
build  a  bridge  across  or  a  dam  upon  it.  I  think  it  does  not 
require  and  should  not  receive  such  a  construction.  Whether 
the  streams  to  be  crossed  happened  to  be  public  highways 
or  private  water-courses,  the  corporation,  not  being  owners, 
required  legislative  authority  to  cross  them  with  their  road. 
This  the  act  gives  them,  providing  only  for  the  benefit  of 
persons  interested  in  the  use  of  the  waters  crossed,  that  the 
usefulness  of  the  streams  shall  not  be  impaired.  This  con- 
fers upon  the  company  authority  to  cross  the  streams  with 
their  road,  but  it  would  be  a  great  stretch  upon  the  language 
and  an  unwarrantable  imputation  upon  the  wisdom  and 
justice  of  the  legislature  to  hold  that  it  imports  an  authority 
to  cross  the  streams  in  such  a  manner  as  to  be  the  cause  of 

9 

injury  to  otiiers  owning,  adjoining  property.  They  were 
bound,  in  crossing  the  stream  with  their  road,  by  the  same 
obligation  which  would  have  bound  a  private  owner  of  the 
land  and  stream  had  he  bridged  it.  The  case  of  Latorence 
V.  The  Great  Northern  Railtoay  Co.  (16  Ai.  ^  El.  643),  is 
precisely  in  point.  The  action  was  for  constructing  a 
railway  without  leaving  sufficient  openings  for  the  passage 
of  flood  waters,  whereby  the  wiaters  were  forced  upon  the 
plaintiff's  lands.    It  was  held  that  though  the  road  was  built 
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where  the  act  pointed  out  that  it  should  be,  yet  that  as  by 
proper  caution  they  might  have  avoided  the  injury  which 
the  plaintiff  had  sustained,  they  were  liable  to  the  action. 
See  also  Rochester  White  Lead  Co.  v.  City  of  Rochester  (3 
Comst.^  463),  and  RadcUff  v.  Mayor  of  Brooklyn  (4  Conut^  195)* 
The  judgment  should  be  affirmed. 

Denio,  J.  The  only  point  specifically  taken  at  the  trial 
was  that  the  action  would  not  lie  against  the  defendants  for 
continuing  the  nuisance  which  was  created  by  their  prede- 
cessors in  the  title.  On  the  argument  it  is  insisted  on  their 
behalf  that  it  is  essential  to  the  maintenance  of  an  action 
against  one  for  continuing  a  nuisance,  that  he  should  have 
been  requested  to  remove  it. 

(1.)  Every  continuance  of  a  nuisance  is  in  judgment  of 
law  a  fresh  nuisance.  (3  Blach  CW,  220  ;  Vedder  v.  Ved" 
der,  1  DeniOi  257,  261,  and  cases  cited  by  Beardsley,  J.) 

(2.)  If  we  should  be  of  opinion  that  an  action  on  the 
case  could  not  be  maintained  against  one  who  has  continued 
a  nuisance  erected  by  another,  without  notice  to  remove  it 
having  been  first  given,  the  defendants  could  not  claim  the 
benefit  of  that  principle  in  this  case,  for  the  reason  that 
they  failed  to  make  any  such  objection  at  the  trial.  They 
contented  themselves  with  insisting  that  an  action  would 
not  lie  for  upholding  and  continuing  the  obstruction  and 
excavation  which  had  been  made  by  defendants'  predecessors. 
Under  such  an  objection  the  plaintiffs  would  not  feel  called 
upon  to  produce  evidence  of  notice ;  and  the  only  point 
to  which  the  judge's  attention  would  be  called,  would  be 
whether  the  action  could  be  maintained  against  any  one 
but  the  authors  of  the  nuisance. 

But  I  am  of  opinion  that  an  action  on  the  case  will  lie 
against  one  who  continues  a  nuisance  by  which  damage  is 
occasioned  to  the  plaintiff,  without  notice  first  given  to 
remove  it.  Penruddock^s  Case  (6  Coke  100),  where  the  doe* 
trine  seems  to  have  origiAated,  was  a  ijuod  permittatt  a  form 
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of  action  in  which  the  successful  plaintiff  obtains  a  judg* 
ment  not  only  for  damages  but  for  the  abatement,  or  de* 
structiou  of  the  thing  which  is  claimed  to  be  a  nuisance ; 
and  it  was  held  that  such  an  action  might  be  brought  against 
him  who  did  the  wrong,  without  any  request  made,  but  that 
it  could  not  be  brought  against  his  feoffee  without  a  previ- 
ous request  to  remove  the  nuisance.  The  case  of  Tondin  v. 
Fuller  (1  Modern^  27)  was  an  action  on  the  case  and  was 
brought  for  keeping  a  passage  shut  up,  so  that  the  plaintiff 
could  not  come  to  cleanse  his  gutter.  Twisden,  Justice, 
said,  "  and  must  the  defendant,  in  this  case,  keep  his  gate 
always  open,  expecting  him  ?  Wherefore  it  seems  he  ought 
to  have  laid  a  request ;''  and  he  held  that  the  defendant 
might  have  demurred,  but  that  it  was  cured  by  the  verdict. 
Neither  of  these  cases  establishes  the  defendants'  position. 
The  remedy  sought  by  a  quod  permitUU  involves  an  inter- 
ference with  the  defendant's  real  estate,  which  it  is  reasona- 
ble he  should  have  an  opportunity  to  do  himself,  before 
an  authority  is  given  to  another  to  do  it.  The  case  from 
Modem  turned  upon  the  particular  nature  of  the  right  which 
the  plaintiff  had  to  the  use  of  the  passage.  It  was  to  pass 
through  it  when  he  had  occasion  to  cleanse  his  gutter.  As 
this  was  occasional,  merely,  it  was  very  correctly  held  that 
he  ought  to  give  notice  when  he  desired  to  enter  the  pas- 
sage for  that  purpose.  In  Salmon  v.  Bcnsley  {Ryan  v* 
Moodijy  189),  the  action  was  case  for  erecting  and  continu- 
ing a  steam-engine  near  the  plaintiff's  dwelling-house.  The 
defendant  succeeded  another  person  in  the  occupation  of  the 
premises  where  the  engine  was,  and  it  did  not  appear  that 
either  of  these  parties  put  up  the  engine.  A  written  notice 
had  been  given  to  the  prior  occupant,  and  it  was  objected 
at  nisi  prim  that  this  did  not  bind  the  defendant.  Abbott, 
C.  J.,  said  he  was  of  opinion  that  a  notice  of  this  nature, 
delivered  at  the  premises  to  which  it  related,  to  the  occupier 
for  the  time  being,  would  bind  a  subsequent  occupier ;  and 
that  a  person,  who  takes  premises  upon  which  a  nuisanca 
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exists  and  continues  it,  takes  them  subject  to  all  the  re9* 
trictions  imposed  upon  his  predecessors  by  the  receipt  of 
such  a  notice.  In  'the  case  before  the  court,  the  immediate 
predecessor  of  the  defendants  was  the  original  wrong-doer, 
and  the  defendants  are  not  in  a  better  situation  than  a  person 
who  had  succeeded  to  the  possession  of  one  who  had  him- 
self continued  a  nuisance  after  being  warned  by  a  notice. 
On  the  authority  of  Petimddock^s  CasCf  and  of  Totnlin  v. 
Fuller^  the  supreme  court  of  Connecticut  held  that  in  a  case 
like  the  present  the  plaintiff  could  not  recover  in  case 
against  one  who  continued  a  nuisance  without  prpof  of 
notice  to  the  defendant  to  remove  it.  {Johnson  v.  Lewisj  13 
Conn.j  303.)  Being  of  the  opinion  that  the  principle  is  not 
established  by  any  authority  binding  on  us,  and  seeing 
nothing  in  the  nature  of  the  case  which  requires  a  notice  to 
be  given  to  the  upholder  of  a  nuisance,  as  a  condition  to 
his  being  made  responsible  for  its  consequences,  I  think 
such  notice  is  not  required  to  be  given.  Every  one  is  bound 
60  to  use  his  own  property  that  it  shall  not  be  the  means  of 
mjury  to  his  neighbors,  and  I  think  the  proprietor  should 
himself  look  to  it  and  that  he  cannot  safely  wait  to  be 
admonished  before  reformmg  what  may  be  dangerous  to 
others.  The  principles  upon  which  a  railroad  company  is 
held  liable  for  consequential  damages  to  the  property  of  in- 
dividuals, notwithstanding  the  legislative  grant,  are  correctly 
stated  in  Fletcher  v.  The  Auburn  and  Syracuse  Railroad  Com- 
jnmy  (25  Wtnd.,  462). 

The  judgment  should  be  affirmed. 

All  the  judget  were  in  favor  of  affirmance,  for  the  reasons 
stated  in  the  opinion  of  Johnson,  J.  The  court  did  not 
pass  upon  the  question  whether  the  defendant  was  liable, 
without  notice  to  remove  the  obstruction  and  restore  th« 
bank  of  the  stream. 

Judgment  affirmed. 
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Babd  and  others  against  Poole  and  othera  I  is  M 

^  1140   MOt 

Tho  American  Life  Insarance  and  Trust  Company  was  incorporated  by  the 
legislature  of  Maryland,  and  tho  charter  empowers  it  "  to  make  all  kinds  of 
contracts  in  which  the  interest  of  money  is  concerned,  provided  that  nothing 
therein  contained  shall  be  constmed  to  authorize  it  to  make  any  contract 

.  which  by  the  existing  laws  amounts  to  usury."  By  the  laws  of  Maryland 
the  rate  of  interest  is  six  per  cent  per  annum,  and  all  securities  by  which 
interest  at  a  higher  rate  is  reserved  are  declared  void.  Held,  that  a  loan 
of  money  by  the  company  made  and  to  be  repaid  in  this  state,  with  interest 

.    at  seven  per  cent  per  annum,  was  valid. 

The  proviso  in  the  charter  merely  obliges  the  company,  like  tho  citizens  of 
Maryland,  to  observe  its  laws  regarding  interest  as  to  loans  and  contracts 
governed  by  such  laws. 

The  company  is  not  required  to  comply  with  the  laws  of  that  state  on  the 
subject  of  the  rate  of  interest  in  making  contracts  in  other  states  and  which 
are  there  to  be  performed.  As  to  these  the  lex  loci  c<mtraetU8  as  to  interest 
governs. 

A  foreign  corporation  may  make  and  enforce  within  this  state  contracts  which 
by  its  charter  it  is  competent  to  enter  into,  and  which  are  not  forbidden  by 
the  laws  ox  contrary  to  the  policy  of  this  state. 

A  loan  made  by  the  American  Life  Insurance  and  Trust  Company  within  this 
state,  and  secured  by  a  mortgage  upon  real  estate  here  situate,  is  valid. 

It  is  not  a  defence  to  such  a  mortgage,  that  the  company  established  an  office 
in  this  state  and  by  its  officers  residing  here  carried  on  at  such  office  a 
business  in  violation  of  our  restraining  statutes,  and  that  the  loan  from  the 
company  was  applied  for  at  such  office  and  in  making  it  and  receiving 
the  security,  these  officers  acted  as  the  agents  of  the  company,  it  not  being 
shown  that  tlie  loan  or  security  was  a  part  of  or  in  any  way  in  aid  of  the  illegal 
business  or  necessarily  connected  with  it. 

Where  the  owner  of  a  mortgage  transferred  it  to  trustees  to  hold  it  as  security 
for  his  indebtedness  to  and  advances  to  be  made  him  by  a  third  person,  and 
afterwards  assigned  his  interest  in  the  mortgage  with  his  other  property  to 
trustees  for  tho  benefit  of  all  his  creditors ;  on  bill  filed  by  the  first  trustees 
to  foreclose  the  mortgage,  held^  that  the  trustees  for  the  benefit  of  creditors 
were  necessary  parties. 

Appeal  from  a  judgment -of  the  supreme  court  in  the  8th 
circuit.  Bard  and  Wetmore  filed  their  bill  of  complaint  in 
the  late  court  of  chancery,  before  the  vice-chancellor  of  the 
8th  circuit,  against  Poole  and  others,  to  foreclose  a  mortgage 
alleged  to  have  been  executed  by  Oliver  G.  Steele  and  his 
vnfe  and  Rushmore  Poole,  to  Seth  C.  Hawley,  and  by  the 
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latter  assigned  to  the  American  Life  Insurance  and  Trust 
Company.  The  complainants  claimed  as  assignees  of  that 
company.  The  mortgagors  and  a  number  of  other  persons 
were  made  defendants,  the  latter  being  stated  to  claim  an 
interest  in  the  equity  of  redemption.  Answers  were  put  in 
on  behalf  of  Poole  and  Steele,  and  of  several  of  the  other 
defendants,  setting  up  the  several  defences  hereinafter  men- 
tioned. A  replication  was  filed  and  proofs  taken,  and  the 
cause  was  heard  before  the  vice-chancellor  upon  pleadings 
and  proofs. 

The  material  facts  were  as  follows :  The  American  Life 
Insurance  and  Trust  Company  was  a  corporation  created 
by  the  legislature  of  the  State  of  Maryland,  in  December, 
1833,  with  authority,  in  addition  to  the  usual  corporate 
powers,  "  to  receive  endowments  of  personal  or  mixed  pro- 
perty  for  a  term  of  years,  in  trust ;  to  grant  annuities ;  to 
contract  for  reversionary  payments;  to  receive  from  any 
free  person  any  deposit  or  deposits  of  money  in-  trust ;  to 
make  all  kinds  of  contracts  in  which  the  casualties  of  life 
and  interest  of  money  are  involved,  and  to  provide  for  the 
investment  of  the  funds  of  the  company  in  such  stocks  and 
mortgages,  other  than  mere  choses  in  action,  in  such  manner 
as  they  shall  deem  most  safe  and  beneficial."  (^  4.)  After 
conferring  on  the  company  some  other  powers,  not  material 
to  be  stated,  the  section  contained  the  following  proviso : 
"  provided,  that  nothing  in  this  act  shall  be  construed  to 
authorize  the  said  company  to  issue  or  put  in  circulation 
any  negotiable  notes,  or  notes  payable  to  bearer,  or  notes 
in  the  nature  of  bank  notes ;  or  to  authorize  them  to  make 
any  contract  which  by  the  existing  laws  amounts  to  usury ; 
or  to  guaranty  in  any  manner  the  payment  of  any  chose  in 
action."  The  act  was  declared  to  be  perpetual^  with  power, 
however,  in  the  legislature  to  amend  it  or  repeal  any  of  its 
provisions,  after  1853.  The  rate  of  interest  in  Maryland 
was  six  per  cent  per  annum ;  and  all  securities  by  which  a 
greater  rate  was  received  or  secured  were  declared,  by  a 
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statute  of  that  st^te  which  was  set  up  m  the  answers  and 
admitted  by  stipulation,  to  be  void.  In  March,  1835,  an 
act  was  passed  amending  the  charter,  which  was  accepted 
by  the  corporation  and  the  stockholders.  By  this  act  the 
corporate  authority  was  to  be  exercised  by  a  president  and 
eleven  trustees.  Two  hundred  thousand  dollars  of  capital 
were  required  to  be  paid  in  before  the  company  could  grant 
annuities,  &c.y  and  the  capital  might  be  increased  to  one 
million  of  dollars.  The  company  was  authorized  to  invest 
its  profits  and  the  moneys  received  in  trust  in  such  stock, 
real  and  personal  securities  as  it  might  deem  safe  and  proper. 
There  was  a  further  supplementary  act  passed  in  December, 
1835,  after  the  principal  transaction  in  this  case  had  taken 
place ;  by  one  of  the  provisions  of  which  the  company  was 
authorized  to  receive,  upon  its  loans  made  in  any  other 
state  than  Maryland,  the  rate  of  interest  allowed  in  such 
other  state.  Immediately  after  the.  passage  of  the  act  of 
incorporation,  the  company  elected  its  officers  and  establish- 
ed its  place  of  business  in  Baltimore. 

In  July,  1835,  the  company  established  an  agency  in  the 
city  of  New- York,  having  an  office  with  a  sign  containing 
the  name  of  the  company  upon  the  doon  The  vice-pre- 
sident and  a  majority  of  the  trustees  resided  in  that  city^ 
the  business  there  being  immediately  conducted  by  the 
vice-president  and.  an  assistant  secretary  and  two  or  three 
clerks,  the  trustees  meeting  occasionally  on  the  call  of  the 
vice-president.  The  business  transacted  was  insuring  lives, 
receiving  moneys  on  deposit,  making  loans  on  mortgages, 
notes  and  bills  of  exchange  and  other  securities,  dealing  in 
exchange,  foreign  and  domestic^  and  purchasing  state  and 
other  stocks.  They  also  issued  evidences  of  indebtedness 
in  the  form  of  bonds,  having  twenty  years  to  run  and 
drawing  interest  at  the  rate  of  five  per  cent  per  annum, 
which  they  loaned  as  money.  The  assistant  secretary  tes- 
tified that  the  largest  amount  of  all  the  business  of  the 
company  was  transacted  in  New- York. 

Keb.— Vol.  IU  63 
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In  the  autumn  of  1835,  0.  G.  Steele,  in  behalf  of  himaelf 
and  the  defendant  Poole,  applied  to  the  officers  of  the  com- 
pany in  New- York  for  a  loan,  to  be  secured  by  a  mortgage 
on  their  real  estate  at  Buffalo,  where  Steele  and  Poole 
resided.  The  proposal  was  entertained,  and  the  officers  in 
New- York,  after  it  had  been  referred  to  and  considered  by 
their  loan  committee,  wrote  to  Mr.  Fillmore,  at  Buffalo,  to 
prepare  the  papers,  and  referred  Steele  to  that  gentleman. 
Subsequently  Steele  was  informed  by  Mr.  Fillmore  or  one 
of  his  law  partners,  that  the  loan  would  not  be  made  upon 
a  mortgage  taken  directly  to  the  company,  but  that  they 
would  purchase  an  existing  mortgage  of  $4000,  the  amount 
which  it  had  been  understood  they  would  loan  them.  The 
mortgage  sought  to  be  foreclosed  with  the  accompanying 
bond  was  accordingly  prepared  and  executed.  They 
were  dated  October  9th,  1835,  and  were  conditioned  for 
the  payment  of  $4000  on  the  1st  December,  1840,  with 
interest  at  the  rate  of  seven  per  cent  per  annum,  payable 
half  yearly,  the  principal  and  interest  to  be  paid  at  the 
Bank  of  Buffalo.  Hawley,  the  mortgagee,  on  the  twenty- 
sixth  day  of  the  same  month,  assigned  the  bond  and  mort- 
gage to  the  American  Life  Insurance  and  Trust  Company, 
and  guarantied  the  payment  of  the  amount  secured  by 
them.  One  of  the  questions  earnestly  litigated  in  the  case 
was  whether  the  bond  and  mortgage  had  an  inception  and 
were  operative  securities  in  the  hands  of  Hawley ;  the 
defendants  maintaining  that  the  form  of  a  mortgage  to  Hawley 
and  an  assignment  by  him  to  the  company  was  adopted  as 
a  cover  for  a  direct  loan  to  Steele  and  Poole,  on  account  of 
an  apprehension  on  the  part  of  these  acting  on  behalf  of 
the  company  that  it  could  not  make  a  direct  loan  at  seven 
per  cent  interest ;  and  that  there  was  in  reality  no  consi- 
deration for  the  mortgage  as  between  Steele  and  Poole  and 
Hawley.  From  the  view  taken  of  the  case  by  the  (H)urt, 
it  is  not  necessary  to  state  this  evidence.  The  amount 
secured  by  the  mortgage  was  actually  advanced  by  Mr. 
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Robinson,  the  financial  officer  of  the  company  in  New-York, 
In  point  of  form  it  was  paid  to  Hawley,  but  it  went  imme- 
diately into  the  hands  of  Steele,  who  paid  one-half  of  it  to 
Poole,  the  other  mortgagor. 

The  evidence  to  show  the  title  of  the  complainants 
to  the  bond  and  mortgage  was  as  follows :  On  the  31st 
December,  1841,  the  American  Life  Insurance  and  Trust 
Company  were  indebted  to  Messrs.  Morrison  &  Sons  &  Co., 
of  London,  in  105,500  pounds  sterling,  and  contemplated 
incurring  a  further  indebtedness  to  them ;  in  consideration 
whereof  they  entered  into  an  agreement  with  the  com- 
plainants and  Richard  Alsop,  since  deceased,  acting  on  behalf 
of  Messrs.  Morrison,  whereby  they  agreed  to  assign  and 
transfer  this  bond  and  mortgage,  with  other  similar  secu- 
rities,  to  the  complainants  and  Alsop  (and  they  were  there- 
upon delivered  to  theiA),  to  be  had,  taken,  held  and  received 
by  them  as  security  for  the  payment  of  the  then  existing 
and  contemplated  indebtedness  to  said  Messrs.  Morrison, 
the  amount  of  the  said  bonds  and  mortgages  to  be  re- 
ceived and  applied  to  that  purpose  so  far  as  the  same  might 
be  needed ;  and  in  case  of  default  by  the  company  in  paying 
that  debt,  Messrs.  Morrison  were  entitled  to  raise  money 
on  said  securities  as  well  by  pledging  and  mortgaging  as  by 
collecting  the  same ;  and  on  request,  after  such  default,  the 
complainants  and  Alsop  were  to  assign  said  securities  to 
Messrs.  Morrison ;  and  the  company  had  the  right  to  with- 
draw any  of  said  securities  by  substituting  others  as  good. 
Afterwards,  on  the  6th  July,  1842,  the  American  Life  Insu- 
rance and  Trust  Company  executed  a  general  assignment  of 
all  its  property  to  Patrick  Macauley  and  two  other  persons, 
as  trustees  for  the  creditors  of  the  company,  and  recited 
therein  that  it  had  assigned  this  bond  and  mortgage  to  the 
complainants  and  Alsop,  in  trust  for  the  purposes  aforesaid, 
and  declared  that  said  assignment  (to  said  complainants  and 
Alsop)  was  thereby  ratified  and  confirmed,  and  that  the 
said  general  assignment  was  made  subject  to  the  same,  and 
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that  full  power  and  authority  were  thereby  given  to  the 
general  assignees  to  make  such  arrangements  with  regard 
to  the  said  bonds  and  mortgages  so  specifically  assigned  in 
trust  as  to  them  should  seem  most  for  the  interest  of  all 
concerned;  and  said  general  assignees  were  authorized, 
should  it  be  necessary  to  do  any  further  act,  to  confirm  the 
special  assignment.  After  the  trusts  mentioned  in  the  gene- 
ral assignment  were  executed,  the  trustees  were  to  convey 
the  residue  of  the  property  to  the  company.  A  large 
amount  of  the  debts  intended  to  be  secured  by  that 
assignment  remain  unpaid.  On  the  15th  November,  1842. 
the  American  Life  Insurance  and  Trust  Company,  under 
its  corporate  seal,  executed  an  assignment  of  the  bond  and 
mortgage,  absolute  in  its  terms,  to  the  complainants,  Mr. 
Alsop  having  before  that  died ;  and  this  is  the  assignment 
set  out  in  the  bill,  which  does  Qot  allude  to  the  other 
assignments  which  have  been  mentioned.  The  answers 
state  the  general  assignment  to  Macauley  and  others,  and 
insist  that  these  assignees  ought  to  have  been  made  parties. 
The  vice-chancellor,  in  June,  1847,  made  a  decree  over- 
ruling the  defence  and  declaring  the  complainants  entitled 
to  foreclose,  and  referring  the  case  to  a  master  to  compute, 
&c.  The  case  was  heard  on  appeal  before  the  general  term 
of  the  supreme  court  in  equity,  in  March,  1849,  when  tho 
decree  of  the  vice-chancellor  was  affirmed  with  costs.  The 
order  of  reference  having  been  executed,  a  final  decree  of 
foreclosure  was  entered  in  the  supreme  court.  Poole  and 
several  of  the  other  defendants  appealed  to  this  court. 

John  L.  Talcou,  for  the  appellants. 

JV.  Hillf  Jr.y  for  the  respondents. 

Denio,  J.  I  have  not  considered  it  necessary  to  deter- 
mine the  disputed  question  of  fact,  whether  Hawley  paid 
value  for  the  bond  and  mortgage  which  Steele  and  Poole 
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executed  to  him  and  which  is  sought  to  be  foreclosed  in 
this  case.  Assuming  that  the  loan  was  in  fact  made  by  the 
American  Life  Insurance  and  Trust  Company  directly  to 
the  mortgagors,  and  that  the  securities  were  taken  in  the 
form. in  which  they  appear  with  their  assent,  for  the  purpose 
of  securing  that  loan,  there  is  nothing  in  the  want  of  con- 
sideration between  them  and  Hawley  which  will  affect  their 
validity.  If  the  other  defences  are  not  sustained,  the  bond 
and  mortgage  became  a  valid  security  in  the  hands  of  the 
corporation;  and  Hawley,  by  his  guaranty,  assumed  the 
position  of  a  surety  for  the  borrowers. 

The  first  question  to  be  considered,  therefore,  is,  whether 
the  act  incorporating  the  trust  company  prohibited  it  from 
taking  a  greater  interest  upon  loans  than  at  the  rate  of  six 
per  cent  per  annum.  Although  the  principle  is  well  settled 
that  the  validity  of  a  contract,  in  respect  to  the  laws  con- 
cerning usury,  depends  upon  the  institutions  of  the  country 
in  which  the  contract  is  made,  especially  when,  as  in  this 
case,  it  is  to  be  performed  within  the  same  jurisdiction,  yet, 
tts  this  loan  was  made  by  a  corporation,  not  having  all  the 
capacity  of  a  natural  person,  but  being  limited  in  its  facul- 
ties for  the  transaction  of  business  by  its  act  of  incorpora- 
tion, if  it  be  found  that  the  contract  was  one  which  it  was, 
forbidden  by  that  act  to  make,  the  loan  and  all  the  securities 
taken  to  enforce  its  reimbursement  are  necessarily  void. 
{Bank  of  the  U.  S.  v.  Owens y  2  Pct.y  527;  Bank  of  Augusta 
V.  JEar?,  13  wZ.,  587 ;  Beach  v.  The  Fulton  Bank^  3  Wend.^ 
582 ;  Life  and  Fire  Im»  Co*  v.  Mechanics'  Fire  Ins.  Co.^  7 
id.,  31 ;  Talmage  v.  Pell,  3  Seld.,  328.)  The  defendants' 
counsel  maintains  that  the  effect  of  the  proviso  in  the 
fourth  section  of  the  charter  of  the  company  forbids  its 
taking  more  than  at  the  rate  of  six  per  cent  interest  upon 
its  loans;  that  the  reference  to  "the  existing  laws,"  by 
which  laws  the  exacting  of  a  greater  amount  of  interest  is 
declared  to  be  usurious,  limits  the  rate  which  the  company 
may  receive  to  that  amount,  and  that  it  is  the  same  in  sub 
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stance  as  though  the  statute  had  provided  in  tonus  that 
the  company  should  make  no  contract  reserving  a  higher 
rate  of  interest  than  six  per  cent.  That  the  laws  re 
ferred  to  as  existing  laws  mean  the  laws  of  Maryland,  there 
can  be  no  doubt ;  but  it  is  by  no  means  certain  that  the 
reference  is  to  the  law  on  the  subject  of  interest  which 
was  in  existence  at  the  time  the  act  was  passed.  Had  that 
been  the  intention,  it  seems  probable  that  it  would  have 
been  more  strongly  expressed,  that  the  company  should 
be  limited  to  six  per  cent.  We  must  suppose  that  the  legal 
rate  of  interest  was  well  known  to  the  legislature ;  and  if 
they  had  designed  to  prescribe  that  rate  for  the  company 
absolutely,  it  would  probably  have  been  so  stated  in  direct 
language.  The  charter  of  the  Bank  of  the  United  States, 
affords  an  example  of  the  natural  form  of  expression  adopted 
to  convey  such  an  intention :  * '  The  bank  shall  not  be  at  liberty 
to  take  more  than  at  the  rate  of  six  per  centum  per  annum  for 
or  upon  its  loans  or  discounts."  (3  Stortfs  Laws^  1554 — ^ 
fundamental  article.)  I  am  of  opinion  that  the  reference  is 
to  such  laws  as  should  exist  in  Maryland  on  the  subject  of 
interest  at  the  making  of  the  contract ;  and  thus  understood, 
the  proviso  is  an  injunction  that  the  company  should  not,  in 
ts  transactions,  take  a  greater  rate  of  interest  than  that 
which  should  be  allowed  by  the  laws  of  the  state  for  the 
time  being.  If  this  is  the  true  construction,  the  object  of 
the  proviso  was  to  oblige  the  company  to  conform  to  the 
general  laws  by  which  natural  persons  should  be  governed, 
in  respect  to  the  rate  of  interest  to  be  reserved  upon  its 
contracts.  But  natur&l  persons  who  are  citizens  of  Mary- 
land may  lend  money  or  make  any  other  contract  in  another 
state  or  country,  and  reserve  or  take  such  rate  of  interest 
as  is  allowed  by  the  state  or  country  in  which  the  contract 
is  made.  This  results  from  the  principle  already  stated  that 
the  lex  loci  coruractvs  furnishes  the  rule  by  which  the  validity 
of  the  contract  is  to  be  determined ;  and  the  doctrine  is 
well  settled.   {Stonfs  Conf.  of  Lawsj  §  291,  292 ;  Chapman 
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V.  RolinnSi  6  Paige^  627 ;  (xihb9  v.  Fremontt  9  Welsby^  Hurlstone 
^  Gordon^  25.)  It  is  unnecessary  to  notice  the  distinctions 
which  have  been  made  where  a  contract  has  been  entered 
into  in  one  country  to  be  performed  in  another,  or  where  a 
bill  of  exchange  has  been  drawn  at  one  place  and  endorsed 
in  another  jurisdiction  ;  for  the  contract  in  this  case  was  to 
be  performed  in  this  state,  in  which  it  was  made.  Having 
ascertained  that  the  charter  of  this  company  bound  it  to 
observe  the  rules  respecting  interest  which  should  be  pre- 
scribed from  time  to  time  for  the  government  of  the  citizens 
of  the  state  who  were  natural  persons,  in  respect  to  con- 
tracts to  be  made  within  the  state,  there  is  no  reason  to 
suppose  that  it  was  intended  to  place  it*  upon  a  different 
footing  from  individuals  in  respect  to  extra-territorial  con- 
tracts. There  is  nothing  on  the  face  of  the  enactment  to 
lead  to  such  an  inference.  Indeed,  the  language,  literally 
construed,  will  not  admit  of  that  construction.  The  cor- 
poration is  not  allowed  to  make  any  contracts  '*  which  by 
the  existing  laws  amount  to  usury."  Now  this  contract 
v/ould  not  be  usurious  in  Maryland  if  it  had  been  made  in 
New-York  by  a  natural  person  living  in  Maryland;  and 
upon  the  supposition  that  the  courts  of  that  state  would 
adhere  to  the  doctrine  of  the  lex  locif  of  which  I  have  no 
doubt,  such  a  contract  would  be  readily  enforced  there 
notwithstanding  the  rate  of  interest  is  greater  than  that 
allowed  by  its  laws,  whether  the  parties  were  citizens  of 
that  or  of  any  other  state.  It  may  be  said  that  the  general 
law  of  Maryland  having  fixed  the  rate  of  interest*  this  cor- 
poration would  have  been  governed  by  that  law  if  no  special 
provision  had  been  inserted  in  the  charter,  and  that  there- 
fore the  proviso  in  question  should  receive  a  different  and 
more  extended  construction.  But  a  reference  to  a  portion 
of  the  section  which  precedes  this  clause  will  reflect  some 
light  upon  this  argument.  The  company  was  authorized  to 
make  *^all  kinds  of  contracts  in  which  the  casualties  of  life 
and  interest  of  maiiey  are  involved."     Though  this  language 
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is  very  broad,  perhaps  it  would  not  admit  of  a  construction 
which  would  enable  the  company  to  disregard  the  usury 
laws ;  but  it  certainly  presented  a  case  in  which  ordinary 
caution  would  dictate  that  its  generality  should  be  restrain- 
ed by  such  a  limitation  as  is  contained  in  the  proviso.  The 
sense  of  the  whole,  I  think,  is  that  although  the  company 
is  permitted  to  make  all  kinds  of  contracts  in  which  tlie 
interest  of  money  is  involved,  yet  this  is  not  to  be  under- 
stood as  allowing  it  to  violate  the  laws  of  the  state  against 
usury.  This  view  is  strengthened  by  the  prohibition  in  the 
same  proviso  against  printing  and  putting  in  circulation 
notes  in  the  nature  of  bank-notes.  There  is  nothing  in 
what  goes  before  Xvhich  necessarily  confers  banking  powers; 
yet  from  abundant  caution  it  was  thought  necessary  ex- 
pressly to  forbid  the  corporation  from  acting  as  a  bank  of 
issue.  These  considerations  have  convinced  me  that  the 
proviso  has  nothing  to  do  vdth  this  contract  made  in  the 
State  of  New- York,  and  securing  only  the  rate  of  interest 
which  our  laws.allow. 

We  are  next  to  inquire  whether  the  contract  is  illegal  in 
consequence  of  the  establishment  by  the  company  of  the 
office  in  the  city  of  New- York,  and  of  the  transaction  of 
the  description  of  business  which  it  carried  on  there,  and 
the  connection  of  the  loan  in  controversy  vnth  that  office. 
In  respect  to  contracts  made  in  another  state,  a  corporation 
stands  upon  a  diflerent  footing  in  some  respects  from  indi- 
viduals. As  to  the  latter,  the .  citizens  of  each  state  are 
entitled  to  all  privileges  and  immunities  of  citizens  of  the 
several  states.  This  is  secured  by  the  national  constitution. 
But  coi'porations  are  not  citizens  in  the  sense  of  that  provi- 
sion. They  are  beings  existing  only  in  contemplation  of 
law,  and  have  no  other  attributes  than  such  as  the  law 
confers  upon  them ;  and  as  the  laws  of  a  country  have  in 
general  no  extra-territorial  operation,  a  corporation  cannot 
challenge,  as  a  matter  of  right,  the  privilege  of  dealing  in  a 
country  not  under  the  jurisdiction  of  the  sovereignty  which 


ALBANY,  JUNE,  1855.  505 


Bard  against  Poole. 


created  it.  Any  of  the  states  of  the  Union  may,  as  this 
and  sereral  of  the  other  states  have  done,  interdict  foreign 
corporations  from  performing  certain  single  acts,  or  con- 
ducting a  particular  description  of  business  within  its  juris- 
diction. But  in  the  absence  of  laws  of  that  character,  or 
in  regard  to  transactions  not  within  the  purview  of  any 
prohibitory  law,  and  not  inconsistent  with  the  policy  of  the 
state  as  indicated  by  the  general  scope  of  its  laws  or  iusti-- 
tutions,  corporations  are  permitted  by  the  comity  of  nations 
to  make  contracts  and  transact  business  in  other  states  than 
those  by  virtue  of  whose  laws  they  were  created,  and  to 
enforce  those  contracts,  if  need  be,  in  the  courts  of  such 
other  states.  It  is,  of  course,  implied  that  the  contract 
must  be  one  which  the  foreign  corporation  is  permitted  by 
its  charter  to  make ;  and  it  must  also  be  one  which  would  be 
valid  if  msAe  at  the  same  place  by  a  natural  person-,  not  a 
resident  of  that  state.  {Silver  Lake  Bank  v.  Norths  4  Johns. 
Ch.  JR.,  370 ;  Bank  of  Avgusta  v.  Earle,  13  Pet.^  519 ;  Mum- 
ford  V.  Am.  Life  Ins.  Sf  Trust  Co.j  4  Comst.^  463.)  The 
power  to  make  loans  of  money  on  the  security  of  mort- 
gages on  real  estate  was  among  the  express  powers  of  the 
American  Life  Insurance  and  Trust  Company ;  and  there  is 
nothing  in  the  laws  of  this  state  prohibiting  a  foreign  cor- 
poration or  other  non-resident  from  making  such  loans 
within  the  state.  Loans  of  that  kind  are  not  forbidden  by 
any  of  the  acts  respecting  unauthorized  banking.  If,  then, 
this  bond  and  mortgage  are  invalid  it  must  be  solely  on 
account  of  their  connection  with  the  agency  which  the  com- 
pany established  in  the  city  of  New- York.  The  evidence 
certainly  tends  to  show,  if  it  does  not  conclusively  establish, 
that  the  business  of  banking  in  some  of  its  branches  was 
carried  on  by  this  corporation,  through  that  agency,  in 
violation  of  the  laws  against  unauthorized  banking.  (1 R.  S., 
712,  ^§  3,  5,  6.)  It  is  also  shown  that  the  officers  of  the 
company,  in  charge  of  that  agency,  were  its  agents  in 
making  the  loan  in  controversy.  It  is  not,  however,  estab- 
Kek.— Vol.  IL  64 
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to  their  assignees.  Subsequently  to  both  these  transactions 
the  company  made  a  second  assignment  under  the  corpo- 
rate seal  to  the  complainants.  This  last  document  did  net 
afiect  the  rights  of  the  trustees  under  the  general  assignment, 
for  it  is  shown  that  the  general  debts  are  not  paid.  The 
effect  of  the  several  transactions  is  that  the  complainants, 
as  the  trustees  of  Morrison  &  Co.,  hold  an  interest  in  the 
nature  of  a  mortgage  of  the  securities ;  and  the  trustees, 
under  the  general  assignment,  have  a  right  to  redeem  them 
by  paying  the  debt  to  Morrison  &  Co.,  for  the  security  of 
which  the  complainants  hold  them.  In  such  cases  it  has 
uniformly  been  held  that  the  persons,  having  a  right  to 
redeem  the  mortgage  sought  to  be  foreclosed,  must  be  par- 
ties to  a  bill  of  foreclosure.  The  point  was  decided  by 
the  court  of  errors  as  early  as  Johnson  v.  Hart  (3  Johns.  Cas.^ 
322).  The  reason  of  the  rule  is  that  possibly  the  general 
assignees,  in  whom  the  legal  title  of  the  securities  is,  might 
be  able  to  show  that  the  debt  for  which  they  were  mort- 
gaged to  the  complainants  or  to  Morrison  &  Co.,  whom  they 
represent,  has  been  paid ;  and  they  are  entitled  to  be  brought 
before  the  court  to  enable  them  to  do  so.  The  principle  of 
Johnson  v.  Hart  is  recognized  in  TVhitney  v.  McKinney  (7 
Johns.  Ch.  i2.,  144),  and  I  do  not  find  that  it  has  ever  been 
questioned.  The  proper  order  to  have  been  made  in  the 
court  below  was  to  allow  the  complainants  to  amend,  so  as 
to  bring  the  necessary  parties  before  the  court,  and  to  direct 
the  cause  to  stand  over  to  afford  an  opportunity  for  this  to 
be  done.  As  the  objection  was  specifically  taken  in  the 
answer,  the  complainants  should  have  been  charged  with 
the  costs  of  the  hearing  before  the  vice-chancellor,  and  of 
the  appeal  to  and  hearing  before  the  supreme  court,  except 
as  to  Steele  and  wife,  who  were  informed  that  no  personal 
claim  was  made  on  them.  The  decree  appealed  from  must 
be  reversed  with  a  direction  to  the  supreme  court  to  make 
Buch  an  order  as  has  been  mentioned.    ( Van  Epps  v.  Van 
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Dusen^  4  PaigCj  64 ;  1  Barb.  Ch.  Pr.y  321,)    Neither  party 
\nll  recover  costs  against  the  other  in  this  court. 

Ckippen,  J.,  delivered  an  opinion  to  the  Sjame  effect. 

All  the  judges  concurred  in  the  foregoing  opinion  deli- 
vered by  Denio,  J. 

Judgment  accordingly. 


ScoviLL  and  others  ngainsc  Oriffitu. 

Although  the  tenns  of  a  receipt  in  the  nature  of  a  contract  cannot  be  Taried 
by  parol  eyidencef^SM^rSSXEe  fiicta  of  this  case,  that  parol  eyidenceof  the 
circumstances  under  which  such  an  instrument  was  executed  was  competent. 

The  mere  omission  of  a  common  carrier  to  transport  and  deliyer  property  to 
the  consignee  within  a  reasonable  time,  does  not  necessarily  render  him 
liable  for  its  ralue. 

The  carrier  is  liable  for  the  damages  x^used  by  such  omission,  but  the  owner 
cannot,  on  the  sole  ground  of  unreasonable  delay  in  the  conreyancc  and 
delirery  of  the  property,  refuse  to  receive  it  and  recover  against  the  carrier 
as  for  its  conversion. 

Action  commenced  in  the  supreme  court  in  1849  against 
the  defendant  as  a  common  carrier  to  recover  for  his  omission 
to  transport  to  and  deliver  at  Albany  merchandise,  shipped 
by  the  plaintiffs  on  board  the  defendant's  boat  at  New-York, 
consigned  to  Albany  whereby,  as  the  plaintiffs  alleged,  the 
property,  being  of  the  value  of  three  hundred  and  twenty- 
four  dollars,  became  lost  to  them,  and  they  also  lost  the 
benefit  of  the  sale  of  the  same  to  one  Greenman,  to  theii 
damage  of  one  hundred  dollars;  the  plaintifis  demandea 
judgment  for  four  hundred  and  twenty-four  dollars,  being 
the  amount  of  the  value  of  the  merchandise  and  the 
damages  alleged  to  have  been  sustained  by  not  selling  it. 

The  cause  was  tried  in  the  city  of  New-York,  before  Mr. 
Justice  Edwards  and  a  jury.    It  appeared  that  on  and  prior 
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to  the  24th  of  May,  1849,  the  defendant  was  the  owner  of 
a  line  of  barges,  known  as  "  Griffith's  New- York  and  Troy 
Line,'*  employed  in  transporting  goods  and  merchandise 
on  the  Hudson  river ;  that  the  plaintifis  were  merchants 
in  the  city  of  New- York ;  that  prior  to  the  delivery  of  the 
property  in  question  on  board  the  defendant's  boat,  the 
plaintifis  had  contracted  to  sell  it  to  one  Greenman,  they  to 
deJiver  it  at  the  store  of  Ainsworth  &  Northrop,  in  Albany, 
when  it  was  to  become  his.  A  witness  on  the  part  of  the 
plaintifis  testified  that  on  ^  the  23d  of  May,  the  defendant 
agreed  with  the  plaintifis  to  transport  all  the  merchandise 
they  might  desire  to  send  to  Troy  or  Albany  at  six  cents  a 
package ;  that  the  defendant,  on  this  occasion,  informed  the 
plaintifis  that  his  boats  did  not  go  to  Albany,  but  that  when 
they  wished  the  goods  to  go  to  Albany,  to  send  the  car- 
man with  them  to  his  office,  and  he  would  give  directions 
as  to  the  boat  they  should  be  delivered  upon.  White,  a 
carman,  sworn  on  behalf  of  the  plaintifis,  testified  that  on 
the  24th  of  May  he,  at  the  plaintifl^'  request,  delivered 
nine  packages  of  medicine  on  board  the  barge  McCoun, 
then  lying  at  one  of  the  piers  in  New- York,  she  being  one 
of  the  boats  belonging  to  the  defendant's  line,  to  be  trans- 
ported and  delivered  at  Albany ;  that  when  he  received  the 
packages  he  took  with  him  the  plaintifis'  receipt  book  with 
the  receipt  hereinafter  set  out  written  therein,  except  the 
name  of  the  boat  and  the  signature  thereto ;  that  he  called 
with  the  goods  at  the  office  of  the  defendant's  line  to  get 
directions  as  to  the  boat  upon  which  they  should  be  de- 
livered ;  that  he  showed  the  receipt  written  in  the  book  to 
a  person  in  the  office,  who  directed  him  to  deliver  th^  pack- 
ages on  board  the  McCoun ;  that  on  going  to  the  boat  the 
captain,  Wilson,  when  he  saw  the  goods  were  marked  for 
Albany,  refused  to  receive  them,  saying  the  boat  did  not 
go  there;  but  upon  being  informed  by  the  witness  that 
there  was  an  understanding  with  the  defendant  that  they 
should  be  taken  on  the  boat,  he  received  them,  inserted 


ALBANY,  JUNE,  1856,  511 

Scovill  against  Oriffith. 

the  name  of  the  boat  in  the  receipt  and  signed  it.    The 
receipt  was  as  follows : 

"New-York,  May  24, 1849. 

"Received  from  A.  L.  Scovill  &  Co.,  in  good  order,  on 
board  the  Griffith's  line,  bound  for  Albany,  marked  S.,  S.  H. 
Greenman. 
"Care  of  Ainsworth  &  Northrop,) McCoun, 

"  No.  15  State-street,  Albany.    )  9  boxes  Mdse. 

"  Wilson." 

This  witness  further  testified:  That  when  the  captain 
saw  the  packages  marked,  as  stated  in  the  above  receipt, 
he  said  they  should  be  marked  Troy  instead  of  Albany, 
and  that  he,  the  witness,  replied  that  they  were  correctly 
marked,  and  showed  him  the  above  receipt  prepared  for 
signature,  and  also  informed  him  that  he  was  directed  at 
the  office  to  deliver  them  on  that  boat ;  that  the  captain 
still  declining  to  receive  and  receipt  them,  he  commenced 
reloading  them  on  his  cart,  when  the  captain  told  him  that 
Iiis  boat  did  not  go  to  Albany,  but  to  leave  the  goods  and 
he  would  take  them ;  that  thereupon  they  were  delivered 
on  board  and  the  receipt  signed.  The  plaintiffs  further 
proved,  that  the  usual  time  for  transporting  merchandise 
from  New- York  to  Albany  was  twenty-four  hours;  that 
Greenman,  who  resided  in  the  western  part  of  the  state, 
advised  Ainsworth  &  Northrop  that  the  property  would  be 
delivered  there  for  him  about  the  26th  of  May,  and  that 
he  called  and  sent  there  for  it  several  times  soon  after  that 
date,  and  that,  it  not  arriving,  he  gave  them  no  further 
directions  in  reference  to  it.  The  plaintiffs  further  proved 
that  the  packages  were  taken  by  the  boat  to  Troy,  where 
they  remained  in  the  defendant's  warehouse  until  the  7th 
of  July,  1849,  when  they  were  delivered  by  the  defendant 
'to  a  carrier  to  be  taken  to  Albany  and  delivered  to  Ains- 
worth &  Northrop ;  and  that  the  carrier  on  that  day  took 
them  to  the  latter  firm  at  Albany  and  offered  to  deliver 
them,  subject  to  the  payment  of  five  shillings,  his  charge  foi 
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bringing  them  from  Troy;  but  the  latter  firm  refused  ij(} 
receive  the  goods  because,  as  they  stated,  the  time  for 
delivery  had  passed  and  they  had  orders  not  to  receive 
the  property;  and  that  thereupon  the  carrier  stored  thr 
packages  in  Albany,  where  they  remained  at  the  time  of 
the  trial.  The  plaintiff  proved  the  value  of  the  propert} 
to  be  $324. 

Wilson,  the  captain  of  the  McCoun,  was  sworn  on  the 
part  of  the  defendant,  and  after  testifying  that  she  was  one 
of  the  boats  in  defendant's  line,  and  that  its  business  was  to 
transport  property  between  New- York  and  Troy,  and  that 
the  McCoun  was  not  accustomed  to  take  goods  to  Albany, 
he  was  asked  by  the  defendant's  comisel  to  state  the  cir- 
cumstances under  which  the  receipt  above  set  out  was 
signed  by  hhn.  To  this  the  counsel  for  the  plaintifis  ob- 
jected, and  excepted  to  the  ruling  of  the  justice  permitting 
him  to  do  so.  The  witness  then  testified,  that  when  the 
carman  came  with  the  property  he  told  him  that  the  boat 
did  not  take  goods  to  Albany  and  refused  to  sign  the  re- 
ceipt, and  directed  him  to  take  the  packages  to  the  Albany 
and  canal  line  that  ran  to  Albany,  the  boats  of  which  were 
in  the  same  slip  with  the  McCoun ;  that  the  carman  stated 
that  he  thought  Greenman  could  receive  the  property  as 
well  at  Troy  as  at  Albany ;  that  he  took  the  packages  to 
Troy,  and  they  were  placed  in  the  defendant's  warehouse 
there.  On  his  cross-examination,  he  testified  that  he  signed 
the  receipt ;  that  they  were  not  accustomed  to  receive 
merchandise  for  points  below  Troy ;  that  he,  the  witness, 
had  no  authority  to  make  contracts  for  the  transportation 
of  property.  The  defendant  gave  further  evidence  tending 
to  disprove  the  alleged  contract  between  the  plaintiffs  and 
defendant  as  to  transporting  merchandise  to  Albany,  and 
also  tending  to  prove  that  when  the  carman  called  at 
defendant's  office  with  the  packages  in  question,  he  was 
not  directed  to  deliver  them  to  the  McCoun  or  any  of  the 
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bo$i$  of  the  de&oibBt's  line,  but  that  be  was  then  told 
that  defendant's,  boats  did  not  run  to  Albany  and  he  had 
better  deliver  the  property  to  an  Albany  line ;  and  that  the 
cannan  insisted  that  the  goods  were  to  go  by  defendant's 
line,  and  they  were  received  with  the  understanding  that 
they  should  be  taken  to  Troy*  It  further  appeared  that 
the  packages  arrived  at  Troy  on  the  26th  or  27  th  of  May. 

The  court,  among  other  things,  charged  the  jury  that  if, 
feoia  the  testimony,  they  8h<»ild  find  that  there  was  an 
agreenoent  by  the  defendant,  or  those  whose  acts  would 
bind  him,  to  carry  the  property  in  question  to  Albany, 
Jien  a  question  arose  as  to  tUe  rule  of  danaages.  That 
inere  delay,  althou^  uareasonjable,  did  not  make  the  de- 
fendant chargeable  for  the  value  of  the  goods.  That  in 
this  case  there  was  no  elainot  thai  the  property  was  injured 
or  deteriorated  by  the  delay.  ~  That  if  they  had  been  mate- 
rially injured  or  deteriorated,  this  might  authorize  an  aban* 
donment  of  them  by  the  owner,  and  give  the  plaintiff  a 
right  to  charge  the  defendant  for  their  value ;  but  as  it  was, 
the  rule  would  be  the  difference  between  the  highest  market 
price  of  the  goods,  when  or  after  they  should  have  been 
delivered,  and  when  they  were  actually  tendered*  and  the 
expense  the  plaintiffs  were  put  to  by  the  delay.  To  this 
portion  of  the  charge  there  was  no  exception. 

The  plaintif&'  counsel  requested  the  j:udge  to  charge, 
that  if  there  was  an  agreement  to  carry  the  goods  to  Albany, 
that  unreasonable  delay  in  the  delivery  of  goods  made  the 
defendant  liable  to  account  for  their  full  value;  that  the 
law  imposed  this  liability  upon  common  carriers,  as  a  pen- 
alty for  delay,  altisough  it  might  not  be  so  wiih  other 
bailees.  The  court  irefused  to  so  charge,  Sjnd  the  counsel 
for  the  plaintiffi  exc^K^ted.  The  jury  rendered  a  verdict  in 
iWor  of  the  plaintiff  for  $10;  and  a  judgment  was  rendered 
'm  iavor  of  defendants  for  the  amount  of  their  costs,  lesg 
the  $10.    This  judgment  was  affirmed  by  the  suprenw 
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court  at  a  general  term  in  the  Ist  district.    The  plaintifis 
appealed  to  this  court 

J.  H.  Reyjioldsi  for  the  appellants. 

C.  Van  Santvoard^  for  the  respondent. 

if.VNDy  J.  The  jury  have  found  the  contract  of  bailment 
ic  this  case,  and  assessed  the  damages  for  its  violation  by 
the  defendant.  As  to  the  time  in  which  his  contract  is  to 
be  performed,  a  common  carrier  is  bound  to  nse  all  reasona- 
ble diligence.  That  was  not  done  in  this  case ;  and  on  the 
question  of  damages,  the  jury  probably  took  a  view  of  the 
circumstances  very  favorable  to  the  defendant.  But  their 
verdict  cannot  be  disturbed  solely  upon  that  ground.  Nor 
did  the  judge  err  in  the  admission  of  evidence  as  to  the 
circumstances  under  which  the  receipt  was  given.  The 
proposition  was  not  to  vary  or  explain  the  terms  of  the 
receipt ;  and  the  defendant  had  a  right  to  show,  if  such 
was  the  fact,  that  it  was  obtained  from  his  agent  or  servant 
under  such  circumstances  as  did  not  bind  him. 

There  was  no  exception  to  the  charge  as  given ;  and  the 
only  question  really  arising  on  this  bill  of  exceptions  is, 
whether  the  judge  should  have  told  the  jury  that,  if  there 
was  a  contract  to  carry  the  goods  to  Albany,  ihe  plaintifi 
ivere  entitled,  as  a  matter  of  law,  to  recover  the  full  valae 
of  the  goods  on  account  of  the  delay.  The  plaintiflEs  asked 
for  an  unqualified  charge  on  this  point,  without  reference 
to  the  motives  of  the  defendant,  or  any  circumstances  that 
might  be  supposed  to  explain  the  transaction.  I  think  the 
judge  could  not  have  charged  as  requested.  The  plaintifi 
state  in  their  complaint  that  the  property  was  wholly  lost 
to  them,  and  that  they  lost  the  sale  to  Greenman.  But  the 
testimony  does  not  sustain  that  allegatiovi ;  uot  in  a  legal 
sense. 
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Before  the  Code,  a  good  way  of  ascertaining  legal  obliga- 
tions was  by  considering  the  remedies  by  which  they  were 
enforced.  A  supposed  uniform  and  universal  remldy  in  all 
cases  has,  in  a  measure,  deprived  us  of  these  aids ;  but  still 
some  light  may  be  obtained  from  analogy.  This  property 
was,  from  some  cause,  detained  in  Troy,  some  half  dozen 
miles  from  Albany,  about  six  weeks ;  and  the  defendant, 
during  that  time,  made  no  effort  to  send  it  to  its  destination. 
This  was  inexcusable  delay,  and  undoubtedly  entitled  the 
plaintiffs  to  all  real  damages  sustained  by  them  which  were 
the  natural  consequence  of  the  neglect.  But  it  does  not 
follow  that  the  plaintiffs  had  a  right  to  refuse  and  abandon 
the  property  and  recover  its  full  value.  There  is  no  evi- 
dence of  a  refusal  to  deliver,  nor  indeed  that  the  plaintiffs 
ever  demanded  the  property  or  gave  the  defendant  notice 
that  it  had  not  been  received.  They  were  not  bound  to 
do  either  to  give  them  a  right  of  action.  But  the  judge 
could  not  say  to  the  jury,  as  matter  of  law,  that  there  had 
been  a  conversion ;  nor  does  it  appear  that  the  property 
had  deteriorated  in  condition  or  had  seriously  depreciated 
in  value,  nor  was  it  lost.  Where  there  has  been  a  deterio- 
ration «nd  loss,  the  carrier  is  liable.  {Davis  v.  Garrett,  6 
Bing.y  716 ;  Ellu  v.  Turner,  8  T.  jR.,  531 ;  Story  on  Bail., 
%  508.)  In  Ellis  v.  Turner,  which  was  an  action  on  the 
case,  the  carrier  conveyed  the  goods  beyond  the  place  of  des- 
tination, intending  to  deliver  them  on  his  return,  but  they 
were  greatly  damaged  by  the  sinking  of  the  vessel  w*ithout 
any  want  of  ordinary  care  or  attention  of  the  master  or 
crew,  and  the  carrier  was  held  liable  to  make  good  the  loss. 
Under  the  former  system,  to  maintain  trover  against  a  car- 
rier, there  must  have  been  an  unj  ustifiable  refusal  to  deliver 
or  delivery  to  a  wrong  person,  or  sale  or  destruction,  oi 
some  actual  wrong  or  injurious  conversion ;  something  more 
than  mere  omission.  (Packard  v.  Octman,  4  Wend.,  613; 
Hawkins  v.  Hoffman,  6  Hill,  586 ;  2  Saund.  R.,  49,  t.  k.  m.) 
It  was  not  necessary  that  the  wrong  should  be  intentional ; 
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but»  as  a  general  rule,  a  mere  non-feasance  did  not  and  doei 
not  work  a  conversion.  And  indeed  every  unauthorized 
intermeddling  with  the  property  of  another  is  not  a  con- 
version. It  was  held  by  the  court  of  exchequer  in  England 
that  the  act  of  the  ferry-man  in  putting  the  horses  of  the 
plaintiff  on  shore  out  of  his  ferry-boat,  though  the  jury 
should  find  it  was  done  wrongfully,  was  not  a  conversion  of 
the  property,  unless  done  with  the  intent  to  convert  it  to  his 
own  use  or  that  of  some  third  person,  or  unless  the  act  had 
the  efiect  to  destroy  it  or  change  its  quality.  {Fouldea  v* 
Willaugkby^  8  M.  Sf  W.j  540.)  If  it  had  aj^ared  in  this 
case  that  tho  defendant,  from  gross  negligence,  evincing  a 
disregard  of  his  contract  and  the  rights  of  the  plaintiffs,  had 
carried  the  property  by  and  on  to  another  port,  and  had, 
with  actual  knowledge  of  all  the  facts,  kept  it  several  weeks, 
I  am  not  prepared  to  say  the  jury  might  not  have  found  that 
there  was  something  more  than  omission,  or  that  the  evi- 
dence  would  not  have  sustained  a  verdict  that  the  defendant 
was  guilty  of  conversion,  if  rendered  under  a  prop<;r  charge 
from  the  court.  However,  that  point  need  not  be  decided 
here,  for  it  was  not  raised  upon  the  trial;  the  plaintiflii 
putting  this  part  of  their  case  upon  the  ground  of  mere 
delay,  insisting  that  the  defendant  should  pay  for  the  pro- 
perty as  a  penalty  for  that  delay,  and  thus,  as  it  were, 
impliedly  treating  the  case  as  a  continuing  bailment,  rather 
than  one  of  loss  or  actual  conversion  to  the  use  of  the 
defendant*  If  the  facts  of  the  case  would  not  have  sus 
tained  trover,  the  remedy  would  naturally  have  been  an 
action  of  assumpsit  or  case ;  and  the  plaintiffs  have  not 
shown  that  they  would  have  been  entitled  to  recover  for 
the  full  value  of  the  property  in  either  of  those  actions. 

There  were  extra  charges  for  taking  the  goods  from  Troy 
to  Albany,  but  no  demand  therefor  appears  to  have  been 
made  upon  the  consignee ;  and,  besides,  the  refusal  to  receiv# 
them  was  not  put  upon  that  ground. 

I  think  the  judgment  should  be  affirmed. 
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GARDiKfiRy  Ch«  J.  The  action  was  against  the  defendant 
as  a  common  carrier,  for  the  non-delivery  of  a  quantity  of 
medicine  shipped  at  New- York  and  consigned  to  certain 
peraons  in  Albany. 

For  the  defendant,  one  Wilson  was  called  as  a  witnesi, 
and  was  asked  by  the  counsel  for  the  defendant  '^  to  state 
the  circumstances  under  which  the  receipt  for  the  property 
was  signed."  This  was  allowed  and  the  plaintiffi  excepted. 
I  can  perceive  no  objection  to  this  ruling  of  the  learned 
judge.  The  plaintiffs  had  previously  proved  by  the  carman 
employed  to  deliver  the  goods,  that  the  captain  of  the  boat 
refused  to  receive  the  property  on  seeing  that  it  was  direclr 
ed  to  Albany,  saying  that  his  boat  did  not  go  there ;  and 
was  induced  to  take  the  medicine  and  sign  the  receipt,  on 
his  informing  him  that  there  had  been  an  understanding  to 
that  effect  with  Mr.  Griffith,  ihe  defendant.  The  defendant 
had  a  right  to  explain  these  circumstances,  which  formed  a 
part  of  the  plaintiffs*  evidence  by  his  own  witness ;  and  the 
question  to  which  the  objection  applied  went  no  further. 
The  evidence  was  also  admissible  to  repel  the  inference  of 
a  conversion,  upon  which  the  plaintiffs  now  insist,  by  show- 
ing tlibt  the  carriage  of  the  goods  to  Troy  was  not  an 
exercise  of  authority  over  them,  or  an  user  in  opposition  to 
the  rights  of  the  owners,  but  in  subordination  to  them. 
(8  Mees.  Sf  Webby,  547.)  If  the  defendant  agreed  to  transport 
the  goods  to  Albany,  but  informed  the  plaintiffs  that  his 
boat,  in  the  usual  course  of  her  business,  went  to  Troy  in  the 
first  instance,  this  would  not  change  or  modify  the  contract 
but  would  be  conclusive  evidence  to  show  that  in  taking 
the  goods  beyond  the  port  of  destination  the  carrier  did 
not  intend  to  convert  them  to  his  own  use,  or  that  of  any 
other  person. 

The  second,  and  most  important  question  arises  upon  the 
charge  as  to  the  measure  of  damages.  The  judge  instructed 
the  jury,  that  as  the  property  was  not  injured  or  deterio- 
rated, the  rate  of  damages  was  the  difference  between  tha 
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highest  market  valuey  when,  or  after  the  goods  should  have 
been  delivered,  and  when  they  were  actually  tendered.  lu 
this  part  of  the  charge  the  plaintiffs  acquiesced ;  they  how- 
ever requested  the  judge  to  charge,  '^  that  if  there  was  on 
agreement  to  carry  the  goods  to  Albany,  that  unreasonable 
delay  in  their  delivery  made  the  defendant  liable  for  their  fall 
failure."  This  was  refused,  and  I  think  justly.  The  mere 
omission  of  the  carrier  to  deliver  property  in  a  reasonable 
time,  is  not  a  conversion  or  equivalent  to  a  conversioD: 
this  has  been  repeatedly  adjudged.  (6  HiUj  588  and  cam; 
Angel  on  Carriers^  §§431-433.)  The  owner  is  entitled  to  a 
full  indemnity,  but  not  necessarily  to  the  full  value  of  the 
goods  where,  as  in  this  case,  they  have  been  offered  to  him 
^nd  refused.  If  special  circumstances  exist,  such  as  have 
been  supposed  by  the  counsel  for  the  plaintiffs  in  his  argu- 
ment, they  might  be  shown  and  damages  given  accordingly; 
but  in  a  case  where  the  market  value  of  the  property 
remains  the  same  between  the  time  of  delivery  demanded 
by  the  contract  and  the  one  actually  made  or  tendered,  and 
where  the  facility  for  the  disposition  of  the  goods,  if  for 
sale,  is  unchanged,  it  seems  to  me  a  most  unreasonable  rule 
that  a  carrier  should  be  compelled  to  pay  the  full  valae  of 
the  property  without  regard  to  any  other  circumstance  than 
an  omission  to  peiform  his  contract  within  a  reasonable 
time. 

The  whole  argument  in  support  of  this  rule  is  based  upon 
the  hypothesis,  that  the  omission  was  itself  a  conversion. 
This  I  think  is  not  supported  either  by  principle  or  au-  ^ 
thority. 

The  judgniont  should  be  affirmed. 

Judgment  accordingly* 
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Eren  if  the  doctrine  of  merger  is  applicable  where  a  person  holding  a  mort* 
gage  an  executor  of  the  mortgagee  purchases  in  fee,  in  his  individual  capacity, 
the  equity  of  redemption  in  the  mortgaged  premises,  the  mortgage  does  not, 
in  equity,  necessarily  become  extinguished. 

In  such  a  case,  the  person  owning  the  mortgage  as  executor  has  a  right  to  elect 
whether  it  shall  remain  outstanding  or  be  merged  in  the  fee  acquired  by 
him  in  his  Indiridual  right. 

And  where  the  acts  of  the  executor  showed  that  he  intended  that  the  mortgage 
should  continue  a  charge  upon  a  portion  of  the  mortgaged  premises,  not- 
withstanding the  purchase  and  conveyance  to  him  in  his  individual  right  of 
the  equity  of  redemption  therein ;  Held,  that  as  to  this  portion  the  mort- 
gage was  not  extinguished,  although  he  evinced  an  intention  that  other  por- 
tions of  the  premises  should  be  regarded  as  discharged  from  its  lien. 

The  law  on  the  subject  of  merger,  and  whether  it  can  have  ofiect  where  the 
executor  of  a  mortgagee,  while  holding  the  mortgage  in  his  representative 
capacity,  purchases  in  his  individual  right  the  mortgaged  premises  upon  a 
sale  by  virtue  of  a  Junior  incumbiunce,  discussed  by  Mabvin,  J. 

The  action  was  cominenced  in  the  supreme  court  in  July, 
1850,  to  restrain  the  defendant  from  foreclosing  a  mortgage 
executed  by  Artemas  L.  Freeman  to  Daniel  Kellogg,  and  to 
compel  satisfaction  of  the  same  or  a  release  of  the  portion 
of  the  premises  covered  thereby,  and  owned  by  the  plaintiff, 
from  its  lien.  The  defendant  appeared  and  answered  the 
complaint,  and  the  cause  was  referred  to  a  referee  to  hear 
and  determine.  The  material  facts  found  by  the  referee 
were  as  follows :  On  the  4th  of  March,  1835,  Freeman, 
being  the  owner  of  two  hundred  and  eighty  acres  of  land, 
situated  in  the  county  of  Onondaga,  executed  with  his  wife 
to  Daniel  Kellogg  the  mortgage  in  question  upon  the  same, 
conditioned  for  the  payment  of  $2500  and  interest  on  the 
first  day  of  March  then  next ;  he  at  the  same  time  executed 
to  Kellogg  his  bond,  cdnditioned  for  the  payment  of  the 
•same  amount  at  the  same  time.  The  mortgage  was  duly 
recorded  on  the  9th  of  March,  1835,  and  contained  the 
usual  power  of  sale*  Kellogg  died  in  May,  1836,  leaving 
a  will,  in  which  George  F.  Leitch,  John  Kellogg  and  David 
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A*  Comstocki  were  named  as  executors ;  and  the  will  wa« 
proved  and  letters  testamentary  issued  to  them  soon  after. 
On  the  12tli  of  September  ensuing,  Freeman,  being  still  the 
owner  of  280  acres  subject  to  the  first  mortgage  whidi 
was  held  by  the  executors,  executed  to  them  his  bond  con- 
ditioned for  the  payment  of  $2800  and  interest  in  two  years ; 
and  at  the  same  time  he  and  his  wife  exocuted  to  them,  aa 
such  executors,  a  mortgage  upon  the  same  premises,  condi- 
tioned for  the  payment  of  the  amount  nentioned  in  the 
bond.  The  mortgage  was  recorded  on  the  16th  of  Novem- 
ber following.  This  bond  and  mortgage  were  for  a  different 
debt  than  that  secured  by  the  bond  and  mortgage  executed 
to  Kellogg.  Early  in  the  year  1840,  Leitch  and  the  other 
executors,  as  such,  institutcMl  a  suit  in  chancery  against  Free- 
man and  others  to  foreclose  the  mortgage  executed  by 
Freeman  to  them  for  $2800.  By  virtue  of  a  decree  made 
in  this  suit,  the  mortgaged  premises  were  sold  by  a  master 
on  the  10th  of  October,  1840,  at  auction,  and  purchased  by 
Leitch,  one  of  the  executors,  in  his  individual  capacity,  at  the 
price  of  $500.  The  master  on  the  same  day  executed  a 
deed  to  Leitch,  convejdng  the  premises,  which  was  duly 
recorded  in  April,  1841.  At  the  time  of  tiiis  sale  and  eoo- 
veyance,  Leitch  and  the  other  executors,  as  such,  held  and 
owned  the  bond  and  mortgage  executed  by  Freeman  to 
Kellogg.  On  the  first  of  April,  1841,  Leitch,  by  deed 
executed  by  himself  and  wife,  and  containing  covenants  of 
warranty  of  title  in  the  usual  form,  conveyed  one  hundred  and 
thirteen  acres  of  the  land  to  one  Taylor  in  fee.  This  deed 
was  duly  recorded  the  following  July.  The  consideration 
was  95228,  and  its  payment  was  secured  to  Leitch  by  a 
mortgage  executed  to  him  by  Taylor  upon  the  premisea 
conveyed  and  other  lands.  In  January,  1842,  Leitch,  by 
warranty  deed  executed  by  himself  and  wife,  conveyed 
twenty-three  acres  of  the  premises  purchased  by  him  at  tbe 
master's  sale  to  one  Caton.  This  deed  was  recorded  ia 
August,  IS 47;  the  connderation  acknowledged  in  this  deed 
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wag  $1162.  Leitch,  on  the  26th  of  Februarjs  1842,  by 
deed  executed  by  himself  and  wife,  containing  covenants 
of  warranty,  conveyed  one  hundred  and  twenty-three  acres 
of  the  land  to  one  Lawrence  for  the  consideration  of 
$5547.17.  This  conveyance  contained  a  clause  that  the 
premises  were  conveyed  to  Lawrence,  subject  to  a  mortgage 
executed  to  Kellogg  by  Freeman  (the  mortgage  in  contro- 
versy); and  the  referee  found  that  $2527.05,  the  amount 
stated  to  be  due  on  this  mortgage,  were  allowed  to  Law- 
rence and  assumed  to  be  paid  by  him  as  a  part  of  the  pur« 
chase  priced  that  a  judgment,  then  held  by  Lawrence  against 
Freeman  for  $950,  was  allowed  as  so  much  of  the  purchase 
price,  and  that  the  residue  was  secured  by  a  bond  and  mort- 
gage upon  the  premises,  executed  by  Lawrence  to  Leitch 
simultaneously  with  the  delivery  of  the  deed  to  the  former. 
This  mortgage  was  duly  recorded  on  the  day  it  was  exe- 
cuted ;  but  the  deed  from  Leitch  to  Lawrence  was  never 
recorded. 

In  May,  1842,  Leitch,  by  deed  with  covenants  ot  war- 
•.•anty,  conveyed  two  acres  of  the  premises  purchased  by 
him  at  the  master's  sale  to  one  Baker,  for  the  consideration 
of  $500  ;  and  in  June,  1845,  he,  by  a  similar  deed,  convey- 
ed the  residue  thereof,  being  about  15  acres,  for  the  consi- 
deration of  $500  to  one  Clarke.  These  two  deeds  were 
duly  recorded ;  the  former  in  July,  1842,  and  the  latter  in 
January,  1845. 

It  appeared  that  Leitch,  soon  afler  he  purchased  the  pre- 
mises at  the  master's  sale,  and  in  October,  1840,  paid  to  the 
estate  of  Kellogg  the  full  amount  of  the  mortgage  executed 
by  Freeman  to  the  executors,  and  by  virtue  of  which  that 
sale  was  made.  The  referee  found  that  in  the  fall  of  1840 
after  the  purchase  by  Leitch,  and  early  in  1841  he  declared 
to  one  Howlit,  a  creditor  of  Freeman,  that  if  the  land 
could  be  sold  for  $40  per  acre  it  would  pay  him  and  most 
of  the  creditors  of  Freeman ;  that  he  would  not  sell  it  for 
that  price  because  it  was  worth  more ;  that  he  intended  to 
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Bell  it  for  enough  to  pay  all  Freeman^s  debts ;  and  that  if 
they,  Howlit  and  Freenoan,  would  aid  in  selling  the  land»  the 
debt  of  the  former  should  be  paid ;  that  afterwards.  How* 
lit  and  Freeman  negotiated  the  contracts  of  sale  to  Taylor* 
Baker  and  Caton  of  the  portions  of  the  premises  conveyed 
to  them  respectit^ely. 

The  bond  and  mortgage  executed  by  Lawrence  to  Leitcli 
were  by  the  latter  transferred  to  third  persons  who,  in  April, 
1843,  instituted  a  suit  in  chancery  to  foreclose  the  mortgage ; 
and  by  virtue  of  a  decree  in  that  suit,  the  premises  were 
sold  by  a  master  on  the  15th  of  February,  1845,  and  pur- 
chased by  Leitch  at  the  price  of  $305 ;  and  a  deed  was  then 
executed  to  him  by  the  master,  conveying  the  premises  for 
this  consideration.  The  master  at  this  isale  read  written 
conditions,  by  which  it  was  stated  and  required  that  the 
purchaser  at  the  sale  should  take  the  premises  subject  to  the 
pajment  by  him  of  a  mortgage  thereon,  which  had  been 
assigned  to  the  comptroller  of  the  State  of  New^York,  on 
which  there  was  due  for  principal  and  interest,  on  the  pre- 
vious 1st  of  January,  $3025.  The  master's  deed  to  Leitch 
contained  nothing  in  reference  to  this  mortgage,  and  it  was 
duly  recorded  in  June,  1845.  Leitch,  in  April,  1845,  by 
deed  executed  by  himself  and  wife  and  duly  recorded  in 
May  of  that  year,  conveyed  the  one  hundred  and  twenty- 
three  acres,  previously  conveyed  by  him  to  Lawrence  and 
reacquired  by  him  by  the  sale  and  master's  deed  last  above 
mentioned,  to  the  plaintiffs  in  this  suit. 

On  the  30th  of  July,  1841,  Leitch  and  Daniel  Kellogg, 
two  of  the  executors,  as  such,  executed  and  acknowledged 
an  assignment,  by  which  they  transferred  the  bond  and 
mortgage,  executed  by  Freeman  to  Kellogg,  to  John  Wil- 
kinson,  president  of  the  Bank  of  Syracuse.  This  transfer 
purpoi-ted  to  be  in  consideration  of  $2500,  and  the  assign 
ment  contained  a  covenant  that  this  sum  was  due  on  the 
mortgage,  and  that  it  would  be  paid  in  one  year  after  it 
sbould  be  demanded.    The  referee  found  that  this  assign* 
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meut  was  not  delivered  to  Wilkinson  until  after  the  25th 
of  February,  1843 ;  and  it  was  recorded  on  the  26th  of  May 
in  that  year.  On  the  back  of  this  mortgage  there  was  an 
instrument  dated  the  25th  of  February,  1843,  signed  by 
Freeman,  by  which  he  admitted  notice  of  the  assignment  of 
the  bond  and  mortgage  to  Wilkinson,  as  president,  &c.,  and 
that  $2500  and  interest  from  the  Ist  of  January,  then  last 
past,  were  due  thereon«  Wilkinson,  as  president  of  the 
bank,  assigned  the  bond  and  mortgage  to  the  comptroller, 
for  the  purpose  of  procuring  circulating  notes,  immediately 
after  they  were  transferred  to  him. 

In  April,  1850,  the  comptroller  reassigned  the  bond  and 
mortgage  executed  by  Freeman  to  Kellogg,  to  Wilkinson, 
as  president,  &c. ;  and  during  the  same  month  the  latter 
transferred  them  to  White,  the  defendant,  w^ho  commenced 
foreclosing  the  same  by  advertisement,  claiming  that  there 
was  due  thereon  the  sum  of  $2726.00.  The  referee  found 
some  other  facts,  and  the  case  contained  evidence  given  on 
the  trial  before  him  which  it  is  not  deemed  important  to 
,  state ;  but  ho  did  not  find  as  matter  of  fact  whether  Lcitch 
elected  or  intended  that  the  mortgage  interest  held  by  him 
and  his  co-executors,  should  be  merged  or  extinguished  in 
the  estate  in  fee  in  the  premises  acquired  by  him  by  the 
master's  deed.  He  ordered  a  judgment,  perpetually  restrain- 
ing the  defendant  from  enforcing  the  mortgage  against  the 
premises  owned  by  the  plaintiffs.  This  judgment  w*as 
affirmed  by  the  supreme  court  sitting  in  the  5th  district* 
For  a  report  of  the  case  in  that  court,  see  15  Barbour^  70* 
The  defendant  appealed  to  this  court. 

Wm.  Pottery  for  the  appellant. 

George  F.  Conutocky  for  the  respondents. 

JoHKSOK,  J.    The  mortgage  which  the  defendant  holds 
stands  duly  recorded  and  unsatisfied  upon  the  record ;  and 
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the  plaintiffs,  in  order  to  escape  from  its  lien  upon  the  landg 
whicli  they  have  purchased,  are  bound  to  show  its  extin- 
guishment. Leitch  being  one  of  the  executors  of  Kellogg, 
to  whose  estate  the  mortgage  now  in  question  belongedi 
and  the  executors  then  holding  the  mortgage,  became  the 
purchaser  of  the  equity  of  redemption  in  the  mortgaged 
premises  under  a  foreclosure  sale  upon  a  subsequent  mort- 
gage, which  was  the  next  lien  to  that  of  the  mortgage  now 
in  question ;  upon  this  state  of  facts  it  is  now  insisted  that 
tiie  two  estates  were  not  exempt  from  the  operation  of  the 
law  of  merger.  It  has  been  so  adjudged  by  the  rderee  and 
by  the  supreme  court,  and  I  shall  for  the  purposes  of  this 
case  assume  that  there  is  no  ground  to  question  the  correct- 
ness of  the  determination.  The  views  of  the  referee  and 
of  the  supreme  court  upon  this  point  are  briefly  these  :  The 
executor  has  the  legal  authority  absolutely  to  dispose  of  the 
title  to  a  4ease  or  a  mortgage  which  comes  to  him  from  bis 
testator ;  and  when  he  acquire%by  purchase  the  reversion  of 
the  equity  of  redemption  in  his  own  right,  a  merger  may 
take  place,  notwithstanding  he  holds  the  lease  or  mortgage  ' 
en  aiare  droit.  If  the  union  of  the  two  estates  in  the  same 
hand  be  brought  about  by  act  of  the  law,  they  are  exempt 
from  merger  in  case  one  estate  is  held  en  autre  droit ;  but  if 
it  be  brought  about  by  the  act  of  the  party,  the  exemption 
does  not  exist* 

Professional  and  perhaps  judicial  opinion  was  probably 
inclined  to  the  position  that  merger  could  not  take  place 
under  the  latter  circumstances,  until  the  full  discussion  of 
the  question  in  Preston  on  the  Law  of  Merger;  but  since  that 
discussion,  although  I  am  not  aware  of  any  later  judicial 
determination  upon  the  subject,  the  distinctions  which  he 
points  out  have  been  adopted  in  Williams  on  Executors^  in 
Sugden  on  Vendors  and  in  Kent's  Commentaries,  It  is  hardly 
worth  while  to  restate  the  authorities  and  ai^uments  which 
are  so  accessible  in  the  books  cited.  {Preston  on  Merger^  ch, 
12,  p.  273,  4^.;  1  Williams  on  Ex'rs.i  440,  441;  Sugden  on 
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VendoTB^  ch.  15,  %  2,  pi.  5,  3r<2  vo/.,  ^.  20,  21 ;  4  JTenl't  Cbm.» 
99  - 104.)  Nor  is  it  aeedful  to  exprees  any  optnian  whether 
we  should  adopt  those  views,  or  apply  them  to  the  case  of 
a  mortgage  held  by  one  as  executor  who  purchases  the 
equity  of  redemption  iu  his  own  right. 

Taking  the  positions  before  stated  to  be  law,  the  next 
inquiry  must  be  whether  a  merger  did  take  place.  Leitch 
had  in  equity  a  right  to  elect  whether  the  charge  should 
remain  separate  from  the  equity  of  redemption,  or  whether 
the  charge  should  sink  into  the  general  legal  ownership  of 
the  land  and  become  extinguidied.  This  was  expressly 
adjudged  in  the  court  for  the  ccnnectaon  of  errors,  in  Jama 
V.  Morey  (2  Cow.^  246),  to  be  the  law  even  where  the  charge 
and  equity  of  redemption  were  in  the  same  hand  in  the 
same  right;  much  more  should  the  right  of  election  be 
maintained  where  tiiey  are  held  in  different  rights ;  for  by 
that  means,  the  party  having  the  election  may  avoid  com* 
mi t ting  an  injury  to  the  estate  or  right  which  he  holds  in  a 
representative  capacity.  The  deed  to  Eusebitts  Lawrence, 
which  in  terms  subjects  the  lands  conveyed  to  him  to  the 
payment  of  the  mortgage  in  question,  and  the  subsequent 
assignment  of  the  bond  and  mortgage  to  the  Bank  of  Syra- 
cuse, are  irresistible  evidence  that  when  those  instruments 
were  executed  Leitch  intended  thi^  the  charge  upon  tne 
lands  should  continue  to  exist.  The  referee  has  found  cer* 
tain  other  facts,  prior  in  point  of  time  to  tiiose  above  men- 
tioned, upon  which  he  has  decided  that  they^  in  construction 
of  law,  put  an  end  to>Leitch's  right  of  election,  and  evinced 
his  purpose  to  hold  the  land  free  from  the  mortgage.  The 
most  important  of  these  facts  is  the  conveyance  by  Leitch 
to  Taylor  of  a  large  part  of  the  lands  by  deed  vrith  war- 
ranty. This  sale  was  brought  about  by  Sowlit  and  Freeman, 
who  bargained  vrith  the  purchaser  in  respect  to  it.  They 
were  induced  to  do  so  by  declarations  of  Leitch  to  themt 
that  if  the  land  could  be  sold  at  a  certain  price  it  would 
pay  the  principal  part  of  Freeman's  creditors,  aind  by  his 
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promise  to  pay  Howlit's  claim  against  Freeman  in  case  they 
would  aid  in  selling  the  land.  These  facts  are  certainly 
evidence  that  Leitch  intended  to  free  the  land  conveyed  to 
Taylor  from  the  lien  of  the  mortgage ;  but  they  do  not 
involve  the  legal  consequence  that  the  charge  should  be 
extinguished  in  respect  to  the  whole  land.  They  have,  in 
this  respect,  the  same  effect  as  a  release  by  the  owner  of 
a  mortgage  of  part  of  the  land  covered  by  it.  In  the 
words  of  Woodworth,  J.,  in  James  v.  Morey  (p.  287),  **  until 
he  made  a  disposition  of  the  property,  and  until  some 
person  acquired  an  interest,  he  was  at  perfect  liberty  to 
consider  the  mortgage  merged  or  not  as  might  be  most 
beneficial."  The  same  principle  extends  to  separate  parcels 
of  the  land*  What  he  conveyed  not  specially  charged  with 
the  burthen,  while  the  mortgage  was  in  his  hands,  went  free 
into  the  hands  of  the  grantees*  The  lands  now  in  q:iestion 
were  expressly  charged  with  the  lien  of  this  mortgage,  and 
its  amount  was  deducted  from  the  purchase  money.  lu 
respect  to  them,  therefore,  there  is  the  clearest  evidence  of 
intention  to  preserve  the  lien  of  the  mortgage.  The  plain- 
tifis  had  notice  from  the  record  of  the  existence  of  thi? 
mortgage,  and  also  that  the  equity  of  redemption  had  come 
to  Leitch,  and  that  so  the  mortgage  might  be  merged.  They 
must  be  taken  to  have  purchased  with  reference  to  this 
state  of  facts,  and  were  bound  at  their  own  peril  to  a^er- 
tain  whether  in  point  of  fact  it  was  merged. 

I  am  therefore  of  opinion  that  the  decision  below  was 
erroneous,  and  that  the  judgment  should  be  reversed  a<«d  a 
new  trial  ordered. 

Mabvin,  J.  Is  it  quite  clear  that  the  doctrine  of  the 
merger  of  estates  has  any  application  to  this  case  ?  Me/  ger 
is  described  to  be,  whenever  a  greater  and  a  less  estate  m«^t 
in  the  same  person,  so  that  the  less  becomes  merged  cr 
drowned  in  the  greater.  In  order  to  produce  a  merger 
there  must  be  two  distinct  estates  meeting  in  the  samp 
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person*  {Crabbers  Law  of  Real  Property ^  §  2447 ;  2  Black* 
Com.j  177;  James  v.  Morey^  2  Cotoenj  246;  Preston  on  the 
Quantify  and  Qtudity  ofEs(ateSf  Merger,  a.)  The  autlior  last 
cited,  at  page  fifty-five,  says:  '^To  call  the  doctrine  of 
merger  iilto  effect,  there  must  of  necessity  and  at  least 
be  two  estates.  On  this  head  the  law  is  positive;  indeed  it 
is  demonstrably  cl^ar,  that  unless  there  be  two  estates  in 
the  same  person  in  the  same  land,  there  is  not  any  estate 
in  that  person  to  merge  or  occasion  a  merger.  A  mere  right 
or  title  will  not  suffice/'  What  is  an  estate  ?  Blackstone 
says  {Book  2,  103):  **An  estate  in  lands,  tenements  and 
hereditaments  signifies  such  interest  as  the  tenant  hath 
therein."  (jSee  aUo  Bouvier*$  Law  Dic.f  title.  Estate,)  A  ten- 
ant is  one  who  holds  or  possesses  lands  or  tenements  by  any 
kind  of  title,  either  in  fee,  for  life,  for  years  or  at  will. 
{Bouvier^s  Law  Die.,  **  Tenant ;"  Black.,  ch.  5,  vol.  2,  English 
Tenures ;  Hilliard  on  Real  Property,  vol.  1,  ch.  2,  ^^  1.)  Pres- 
«:on  has  reference  to  estates  in  land. 

What  estate  hlvd  Leitch  as  the  executor  of  Kellogg,  the 
mortgagee,  in  the  mortgaged  premises  ?  The  referee  and 
the  supreme  court  held  that  when  he  became  the  purchaser 
at  the  sale  .of  the  mortgaged  premises  upon  a  junior  mort- 
gage, two  estates  were  united  in  him ;  and  that  the  prior 
mortgage  to  his  testator  was  extinguished  by  a  merger  of 
the  estate  of  the  mortgagee.  No  case  in  point  has  been 
cited  to  sustain  this  position.  It  is  attempted  to  be  sus- 
tained by  a  reference  to  cases  which  it  is  claimed  are,  in 
principle,  analogous.  I  shall  presently  advert  to  the  author- 
ities and  rules  cited.  In  the  meantime,  I  think  the  qiestion 
here  propounded  worthy  of  some  consideration.  Has  the 
executor  of  a  mortgagee  any  estate  in  the  mortgaged  premi- 
ses ?  By  the  English  law,  upon  the  execution  of  the  deed  by 
which  the  mortgage  is  created,  the  legal  estate  is  vested  in 
the  mortgagee,  subject  to  the  condition  or  proviso  for  re- 
demption. {Crabbers  Law  of  Real  Property,  %%  2211,  2225; 
1  Powell  on  Mon.f  226.)    If  the  mortgage  is  in  fee,  the 
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legal  estate  upon  the  death  of  the  mortgagee  will  descend 
to  his  heir.  (Crabbers  Law  of  Real  Property^  §  11.)  In 
equity,  however,  the  mortgagor  is  regarded  as  the  owner, 
and  the  mortgage  as  a  security  to  the  mortgagee  for  his 
money.  The  consequences  flowi  ng  from  the  distmction  made 
in  law  and  in  equity  are  very  important.  It  was  early  held 
that  notwithstanding  the  land 'mortgaged  might  descend  to 
the  heir-at-law  of  the  mortgagee,  the  executor  or  admin- 
istrator was  entitled  to  the  money  secured  by  the  mortgage, 
and  thu^iihe  heir  or  devisee  should  be  a  trustee  for  the  pei^ 
sonal  representative.  {PaweMan  Mort.f  682,  ct  teq* ;  Cnibb^s 
Liw  of  Real  Property^  %  11.)  Kent  (4  Conuj  159,)  says, 
the  doctrine  in  equity  is  that  the  mortgage  is  a  mere  security 
for  the  debt,  and  only  a  chattel  interest,  and  that  until 
foreclosure  the  mortgagor  eontinujes  the  real  owner  of  the 
fee ;  that  the  equity  of  redemption  is  considered  to  be  the 
real  and  beneficial  estate,  tantamount  to  the  fee  at  law; 
and  it  is  accordingly  held  to  be  descendible  by  inheritance, 
devisable  by  will  and  alienable  by  deed,  precisely  as  if  it 
were  an  absolute  estate  of  inheritance  at  law.  He  add» 
that  courts  of  law  have  adopted  these  equitable  views,  anc 
that  except  as  against  the  mortgagee,  the  mortgagor,  whilf 
in  possession  and  before  foreclosure,  is  regarded  as  the  real 
owner ;  and  that  the  mortgagee,  notwithstanding  the  fora 
of  the  conveyance,  has  only  a  chattel  interest^  and  his  mort 
gage  is  a  mere  security  for  a  debt.*  The  reason  assigned 
by  courts  of  equity  in  England  why  the  executor  of  the 
mortgagee  should  have  tho  money  instead  of  the  heir,  ii 
because  it  came  out  of  the  personal  estate  and  ought,  there* 
fore,  to  return  thither ;  it  being  equitable  that  the  satisfiic* 
tion  should  accrue  to  that  fund  whi^^h  sustained  i^  loss* 
(Powell  071  Mort.,  685;  WUL,  Ex'rs,  431,  439.) 

Are  we  able  to  discover  any  estate  in  land  in  the  execator 
of  the  mortgagee  ?  Debts  secured  by  mortgages,  bondsi 
notes  or  bills,  accounts,  &c.,  are,  by  the  statute,  docl^ed 
to  be  assets  and  aro  dij?ected  to  go  to  the  executor  or  admin* 
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istrator,  to  be  applied  and  distributed  as  a  part  of  the  per* 
Ronal  estate  of  the  testator  or  intestate.  (2  R*  S.^  82,  83, 
^  6.)  Until  we  can  see  that  the  executor  of  the  mortgagee 
bas  an  estate  in  the  mortgaged  premises,  we  cannot  apply 
the  doctrine  of  the  merger  of  one  estate  in  another.  In  the 
coses  referred  to  by  the  supreme  court,  the  executor  was 
seized  of  an  estate  in  lands. 

The  general  rule  in  relation  to  merger,  in  addition  to 
what  has  been  above  stated,  is  that  the  estates  must  not 
only  come  to  the  same  person,  but  in  one  and  the  same 
right ;  i.  e.,  if  one  estate  is  held  in  his  own  right  and  the 
other  estate  was  held  in  right  of  another,  there  can  be 
no  merger.  (2  Black.  Com.,  177.)  Preston  does  not  include 
this  requisition  in  his  definition.  He  says  the  several  estates 
must  be  held  in  the  same  legal  right ;  or  where  the  estates 
are  held  in  different  legal  rights,  one  of  them  must  not  be 
an  accession  to  the  other  merely  by  act  of  law  (p.  51).  He 
states  the  general  rule  at  page  273,  and  proceeds  to  show 
that  there  are  cases  where  there  will  be  a  merger  though 
the  two  estates  have  not  come  to  a  person  in  one  and  the 
same  right.  The  first  case  put  is  that  if  an  executor,  who 
has  a  lease  from  his  testator,  purchases  the  freehold,  the 
lease  is  extinct.  Another  case  is  that  if  an  executor  hath 
a  term  and  purchaseth  the  fee  simple  the  term  is  deter^ 
mined.  He  also  cites  some  cases  to  show  that  where  a 
woman  has  a  term  for  years,  and  marries,  and  her  husband 
purchases  the  fee  or  reversion,  the  term  is  extinct ;  the  rea- 
son assigned  being  that  he  has  done  an  act,  which  destroys 
the  term,  namely  the  purchase.  Mr.  Preston  remarks  that 
in  these  cases  the  husband  was  possessed  of  the  term  in 
one  right,  and  became  seized  of  the  reversion  in  another 
right,  and  yet  the  doctrine  of  merger  prevailed.  After  ex-* 
^mining  several  cases  he  arrives  at  the  conclusion  that 
where  one  of  the  estates  was  an  accession  to  the  other 
by  the  mere  act*  of  the  law,  there  was  no  merger ;  but  if 
one  estate  was  held  in  right  of  another,  and  the  tenant  ao-^ 
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quired  the  other  estate  voluntarily  by  purchase,  the  estates 
would  merge.  Upon  this  distinction  the  supreme  court 
founded  their  decision  in  the  present  case,  Iicitch  haying 
purchased  the  premises  at  the  sale  upon  the  junior  mort- 
gage. Mr.  Preston  says  that  in  each  of  the  cases  (he  had 
referred  to)  the  party  who  held  the  estate  in  autre  droit  had 
the  complete  ownership  of  that  estate,  at  least  the  com- 
plete right  of  alienating  the  same ;  and  as  he  might  have 
disposed  of  the  estate  and'  has  voluntarily  acquired  the 
reversion  or  remainder,  the  law  admits  of  its  general  con- 
clusion and  the  application  of  those  rules  of  which  merger 
13  the  general  consequence  {p.  297). 

It  is  seen  in  all  these  cases  that  the  executor  or  the  hus- 
band was  the  owner  of  the  estate  in  the  land.  A  lease  for 
years  creates  an  estate  in  land  in  the  lessee.  It  is  not  a  free- 
hold estate  but  it  is  a  chattel.  It  does  not  descend  to  the 
heir,  but  the  term  goes  to  the  executor  or  administrator  and 
is  assets  in  his  hands.  He  has  the  same  title  to  it  that  be 
has  to  any  of  th/e  chattels  of  the  testator  or  intestate.  So 
the  husband,  by  the  marriage,  becomes  the  tenant  or  owner 
of  the  term,  which  is  an  estate  in  land,  and  may  dispose 
of  it.  By  purchasing  the  reversion  he  does  an  act  by 
which  he  declares  that  he  means  to  be  the  owner  of  the 
freehold,  and  thia  act  amounts  'to  a  disposition  of  the  term 
and  destroys  it.  {Prestmj  278,  286,  305.)  When  the  hus- 
band 8ei2:ed  of  a  term  in  right  of  his  wife,  purchases  the 
reversion,  he  will  be  accountable  to  no  one  for  the  value  of 
the  term,  as  he  had  a  right  to  use  or  dispose  of  it  for  his 
own  benefit.  Not  so  in  the  case  of  an  executor ;  althou^ 
he  holds  the  legal  title  to  the  term,  he  holds  it  in  trust  as 
executor,  and  should  tife  law  cast  the  reversion  upon  him, 
there  would  be  no  merger ;  but  being  a  purchasei  of  the 
fee  or  reversion  he  has  done  an  act  showing  an  intention  to 
appropriate  the  term  to  his  own  use,  and  this,  as  Preston 
says  (p.  561),  the  law  considers  a  dccaMtavity  making  the 
executor  or  administrator  liable  to  an  action  on  which  exe- 
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eution  may  be  sued  out  against  his  own  proper  goods  and 
^^hattels. 

'As  already  stated,  all  the  cases  of  executors  and  adminis- 
trators referred  to  by  Preston,  relate  to  estates  for  years,  and 
be  is  careful  to  say  at  page  309,  that  the  eases  cited  show  the 
application  of  the  doctrine  only  as  between  terms  for  years  on 
the  one  hand,  and  the  freehold  or  the  fee  on  the  other;  and  as 
Ave  have  seen  a  term  for  years  is  a  legal  estate,  the  legal  title 
to  which  vests  in  the  executor,  and  he  has  the  same  control 
ov^r  it  that  he  has  of  any  of  the  chattels  of  the  testator. 
By  purchasing  the  reversion  or  fee  he  does  an  act  by  which 
he  declares  tiiat  he  appropriates  this  chattel  to  his  own  use 
and  thus  makes  himself  liable  for  a  demstavk.  Are  these 
eases  and  the  principlea  upon  which  they  rest  applicable  to 
the  present  case — a  case  where  the  executor  purchases  for 
himself  the  premises  at  a  sale  upon  a  junior  mortgage  1 
Has  Leitch  made  himself  liable  as  for  a  devastavit  ?  Devastavit 
is  a  mismanagement  of  the  estate  of  the  deceased,  in  sqau- 
dering  and  misapplying  the  assets  contrary  to  the  duty  im- 
posed upon  the  executor  or  administrator.  ( Williams  on  Ex*rSj 
1104.)  If  the  executor  spends,  consumes  or  converts  to  his 
own  use  the  effects  of  the  deceased,  he  is  guilty  of  devas^ 
tavit.  So  if  the  executor  collusively  sells  the  testator's  goods 
at  an  under  value,  when  he  might  have  obtained  a  higher 
price  for  them,  it  is  a  devastavit  and  he  shall  answer  the  real 
value.  {Williams  on  Eafrsj  1105.)  And  see  the  entire  section 
on  devastavit.  Williams  says,  the  general  rule  adopted  with 
respect  to  executors,  &c.,  is  founded  upon  two  principles, 
Ist.  That  in  order  not  to  deter  persons  from  undertaking 
these  offices,  the  court  is  extremely  liberal  in  making  every 
possible  allowance,  and  cautions  not  to  hold  executors,  &c., 
liable  upon  slight  grounds ;  2.  That  care  must  be  taken  to 
guard  against  an  abuse  of  trust.  It  is  well  to  keep  these 
rules  in  mind.  The  cases  referred  to  by  Preston  rest  upon 
the  doctrine  of  a  devastavit ;  and  no  case  touching  a  mortgage 
in  the  hands  of  the  executors  is  referred  to.    We  do  iK)t 
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find  that  the  executor  of  the  mortgagee  has  an  estate  in 
lands.  What  is  then  his  interest?  The  statute  calls  it 
a  debt  secured  by  mortgage,  and  makes  it  assets  in  his  hands. 
It  is  a  charge  upon  the  land,  and  so  styled  in  the  books. 
{Williams  on  ExWsy  433;  2  Pow,  on  Devises  f  145;  Forbes  y. 
Moffatt,  18  Ves.j  384.)  And  Preston,  at  page  667,  says :  "If 
a  charge  upon  land  comes  to  the  same  person  that  is  entitled 
to  the  land,  there  shall  be  no  extinguishment  on  this  account 
unless  he  has  the  same  or  the  like  interest  in  both."  This 
authority  is  not  perhaps  precisel;^  in  point  in  the  present 
case.  But  the  general  rule  in  relation  to  charges  is,  that 
when  the  estate,  however  acquired,  comes  to  the  person 
owning  the  charge  upon  it  in  his  own  right,  there  will  not 
necessarily  be  an  extinguishment  of  the  charge.  The  ques- 
tion will  then,  in  equity,  depend  upon  the  intention  of  the 
party,  and,  in  the  absence  of  evidence  of  intention,  upon 
the  presumed  interests  of  the  owner  of  the  estate  and  charge. 
(18  Ves.j  384.)  We  shall  have  occasion  to  recur  to  this 
principle  in  another  view  of  the  case.  Thus  far  I  have  been 
attempting  to  show  that  the  principles  and  authorities,  upon 
which  the  supreme  court  placed  their  decision,  are  not  appli- 
cable. 

It  has,  however,  been  repeatedly  decided  that  when  the 
mortgagee  himself  purchases  the  equity  of  redemption  of 
the  mortgagor,  his  mortgage  interest  is  extinguished,  and 
this  is  called  merger.  It  will  be  proper  to  examine  these 
cases  and  ascertain  the  principles  upon  which  they  rest,  and 
whether  they  are  applicable  to  the  present  case.  It  may  bs 
remarked  that  the  term  merger  is  applicable  to  rights  other 
than  such  as  exist  in  land.  A  simple  debt  is  said  to  be 
merged  in  a  higher  security.  There  may  be  such  a  confu- 
sion of  rights  as  to  cause  an  extinguishment  or  merger,  as 
where  the  debtor  and  creditor  become  the  same  person. 
{Bouv.  L.  Z>.,  Merger  Rights.)  In  Gardner  v.  Auor  (3  J.  C/u 
R*t  53)  one  Winter  had  acquired  the  title  of  the  mortgagor 
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He  then  paid  the  bond  and  mortgage  and  took  an  assip;n- 
ment.  He  conveyed  the  premises  January  11,  1811,  in  fee, 
with  full  covenants.  He  transferred  the  bond  and  mort- 
gage by  an  assignment  bearing  date  March,  1810,  to  the 
complainant's  intestate.  The  assignment  was  acknowledged 
January  28,  1811.  Upon  a  bill  filed  to  foreclose  the 
mortgage,  the  defendant  by  answer  alleged  that  he  was  a 
purchaser  in  good  faith  and  without  notice,  &c.  The  chan- 
cellor held  that  the  mortgage  was  paid  and  extinguished. 
He  refers  to  Forbes  v.  Moffatt  (18  Ves.^  384),  and  remarks 
"  that  there  was  no  reason  appearing  from  the  case  why  the 
two  estates  should  have  been  kept  distinct  in  the  hands  of 
Winter;  that  unless  some  beneficial  interest  for  keeping 
up  the  distinction  clearly  appeared,  the  ordinary  and  natural 
conclusion  ought  rather  to  be  adopted,  that  when  the  owner 
of  the  equity  of  redemption  pays  ofi*  a  subsisting  mortgage 
he  does  it  to  exonerate  his  estate."  He  adds :  "  We  ought, 
as  a  general  rule,  to  follow  the  principle  that  in  the  union 
of  the  equitable  and  legal  estates  in  the  same  peraon,  the 
^ormer  is  merged  and  extinguished."  In  this  case,  Winter 
neld  the  land  and  the  mortgage  in  the  same  right  and  paid 
off  the  mortgage.  If  Leitch  had  actually  paid  the  $2500  to 
the  estate,  a  different  question  would  be  presented.  Leitch 
never  paid  the  mortgage ;  and  if  it  was  extinguished,  as  we 
have  seen,  it  was  upon  the  principle  that  he  was  guilty  of 
a  devastavit.  In  Star  v.  EUis  (6  J.  Ch.  R.)  the  chancellor 
reiterated  the  same  principles,  citing  Lord  Compton  v.  Oxerir 
ien  (2  Ves.j  261),  and  Forbes  v.  Moffatt.  In  Millspaugb  v. 
McBride  (7  Paige  IZ.,  509)  the  purchaser  of  the  equity  of 
redemption  took  an  assignment  of  a  senior  mortgage ;  it 
was  held  that  there  was  no  merger  or  extinguishment  of  the 
senior  mortgage,  so  as  to  let  in  the  junior  mortgage  and  give 
it  a  preference  of  payment*  When  premises  are  sold  upon 
a  junior  mortgage  or  upon  a  judgment,  the  legal  presump- 
tion is  that  the  purchaser  only  bids  to  the  value  of  the 
e^iuity  of  redemption.     He  takes  the  land  subject  to  the 
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prior  mortgage,  and  the  land  in  equity  becomes  the  primary 
fund  to  pay  the  prior  mortgage.  {McKinstty  v.  Curtis^  10 
Paige^  503 ;  Russell  v.  -4/fcn',  i6.,  249 ;  Heyer  v.  Pmyiii  7 
Paige^  465 ;  Tice  v.  Annin^  2  J.  Ch.  R.f  125.)  In  case  the 
senior  mortgage  in  the  present  case  was  not  extinguished 
by  Lejtch's  purchase  of  the  premises  at  the  sale  under  the 
junior  mortgage,  the  land  in  his  hands  became  the  primary 
fund  out  of  which  to  pay  the  first  mortgage ;  and  Freeman, 
the  mortgagor,  could  have  compelled  the  executors  or 
any  person  who  should  become  the  owner  of  the  mortgage 
to  resort,  in  the  first  instance,  to  the  land  for  its  satisfac- 
tion. As  the  law  presumes  that  the  purchaser  at  a  sale 
upon  a  junior  mortgage  or  judgment,  bids  no  more  than 
the  value  of  the  equity  of  redemption,  the  principle  upon 
which  the  extinguishment  or  merger  of  the  prior  mortgage 
is  adjudged,  in  those  cases  where  the  purchaser  of  the  equity 
of  redemption  and  the  owner  of  the  prior  mortgage  is  the 
same  person,  is  obvious.  The  purchaser  has  placed  himself 
in  a  position  where  he  has  made  the  land  the  primary  fund 
for  the  payment  of  the  first  mortgage ;  and  he  has  declared 
that  sufficient  for  the  payment  of  his  debt.  There  is  no 
necessity,  so  far  as  the  title  is  concerned,  for  any  further  fore* 
closure ;  and  as  he  holds  the  legal  and  equitable  titles,  if 
there  be  no  good  grounds  for  keeping  them  separate,  the 
equitable  interest  will  be  extinguished.  But  I  know  of  no 
case  where  it  is  held,  that  in  case  the  owner  of  the  senior 
mortgage  purchases  the  premises  at  a  sale  upon  the  jon* 
ior  mortgage,  the  senior  mortgage  is  invariably  and  with- 
out regard  to  circumstances  extinguished.  Suppose  that, 
in  point  of  fact,  the  premises  were  not  of  the  value 
secured  upon  them  by  the  first  mortgage,  will  the  mortgagor 
be  entirely  discharged  from  his  bond  ?  Will  not  the  court 
permit  the  mortgagee  to  proceed  upon  his  mortgage  by 
foreclosure  and  sale,  and,  in  case  of  a  deficiency,  to  collect 
it  of  the  mortgagor  1     Or  is  the  mortgagee  absolutely  con- 
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eluded  by  hia  having  purchased  the  equity  of  redemption 
at  the  sale  upon  the  junior  mortgage  ? 

As  has  already  been  conceded,  the  term  merger  has  been 
applied  by  our  judges  to  cases  where  a  mortgagee  pur* 
chases  the  equity  of  redemption ;  but  in  my  opinion  there 
is  a  wide  distinction  in  principle  between  such  cases  and 
those  cited  from  Preston,  and  upon  which  the  supreme  court 
founded  its  decision.  In  the  latter  cases  the  executor  or 
husband,  who  was  seized  of  a  legal  estate  and  in  the  enjoy- 
ment of  it,  had  a  right  to  dispose  of  it ;  and  by  purchasing 
the  fee  or  reversion  he  was  adjudged  to  have  disposed  of  it 
to  himself,  or  to  have  converted*it,  and  hence,  in  the  case  of 
the  executor,  he  was  held  liable  as  for  a  devastavit.  Kow  I  do 
not  think  that  an  executor  or  administrator,  who  attends  a 
sale  upon  a  mortgage  or  judgment  junior  to  the  mortgage 
held  by  him  as  executor  or  administrator,  and  purchases  the 
premises,  makes  himself  liable  as  for  a  devastavit.  In  the 
present  case,  as  Leitch  purchased  the  premises  upon  a  junior 
mortgage  held  by  him  and  his  coexecutors,  as  such,  for  a 
sum  less  than  the  value  of  the  premises  upon  which  such 
junior  mortgage  was  a  charge,  and  thus  suffered  the  premises, 
that  is,  the  equity  of  redemption  upon  which  the  junior 
mortgage  was  charged,  to  be  sold  at  an  under  value,  he 
might,  under  one  of  the  rules  above  cited,  be  chargeable  as 
for  a  devastavit  and  made  to  account  for  the  full  value  of 
such  equity  of  redemption  ;  and  it  appears  in  this  case  that 
he  did  account  to  the  estate  and  pay  the  amount  of  the 
mortgage  upon  which  the  sale  actually  took  place.  But 
this  principle  will  not  affect  the  question  touching  the 
senior  $2500  mortgage.  There  is  no  inconsistency,  no 
such  commingling  of  interests  or  confusion  of  rights  as  to 
require  the  application  of  the  doctrine  of  extinguishment* 

In  all  the  cases  holding  an  extinguishment  or  merger, 
where  a  mortgagee  has  purchased  the  equity  of  redemption, 
the  question  in  equity  has  been  made  to  turn  upon  the 
intention  of  the  party.     Moffatt  v.  Hammond j  (J 8   Vesrtff 
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385)  Gardner  v.  Aitor^  (3  Johu.,  Ch*  R*f  53)  James  y* 
Morcy,  (2  Cotocn,  246)  and  Starr  v.  Ellisy  (6  JoAiw.  CA.  ii.,  393) 
proceed  upon  this  principle.  And  if  it  be  concckled  that 
Leitch,  as  executor,  had  such  an  interest  or  estate  as  might 
be  extinguished  by  his  purchase  of  the  equity  of  redemp- 
tion at  the  sale  upon  the  junior  mortgage,  the  question  of 
intention  will  remain  to  be  considered. 

A  court  of  equity,  says  Chancellor  Kent,  **  will  keep  an 
incumbrance  alive  or  consider  it  extinguished,  as  will  best 
serve  the  purposes  of  justice  and  the  actual  and  just  inten- 
tion of  the  party.  It  must  be  an  innocent  purpose,  and 
injurious  to  no  one."  (6  Johns.  Ch.  JR.,  395.)  He  states  the 
general  rule  from  Forbes  v.  MoffiiUj  {supra^)  to  be  that  the 
union  of  the  estates  will  create  a  merger,  unless  there  be 
some  beneficial  purpose  or  some  declared  intent  to  prevent 
it.  That  the  question  is  upon  the  intention,  actual  or  pre- 
sumed, of  the  person  in  whom  the  interest  is  united.  That 
if  it  be  perfectly  indifferent  to  the  party  whether  the  charge 
should  or  should  not  subsist,  it  sinks.  At  law,  the  intention 
is  but  little  regarded ;  it  is  not  the  governing  principle  of  the 
rule,  as  in  equity.  {Note  a  to  Forbes  v.  Moffattf  supray  Surnnet^s 
cd.y  atid  cases  cited ;  4  Kent  Com.,  102.)  It  is  generally  said,  in 
the  cases,  that  the  rule  at  law  is  inflexible,  while  in  equity 
it  is  cpntroUed  by  the  expressed  or  implied  intention  of  the 
party  in  whom  the  interest  or  estates  unite.  See  opinion 
by  Sutherland  in  James  v.  Morey^  {supray)  and  see  in  same 
case  the  opinion  of  Woodworth  and  Sutherland,  for  the 
cases  and  principles  upon  which  the  doctrine  of  merger 
rests  at  law  and  in  equity.  That  case  turned  upon  the 
question  of  intent.  It  may  be  remarked  that  merger  is  not 
favored  in  equity,  and  is  not  allowed  unless  for  special  rear 
sons  and  to  promote  the  intention  of  the  party.  (4  KeiU 
Com.y  102.) 

With  this  brief  reference  to  the  governing  rules  in  equity, 
let  us  look  into  the  report  of  the  referee.  This  action  whs 
commenced  and  tried  under  the  Code  of  Procedure,  and  by 
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^  272,  the  i^feree  is  required  to  state  the  facts  found,  and 
his  conclusions  of  law  separately.  The  referee  has  stated 
many  facts  and  his  report  also  contains  the  evidence  of 
several  witnesses ;  but  I  do  not  find  in  his  report  that  he  has 
stated  as  a  fact  that  Leitch  intended  or  did  not  intend  a 
merger.  He  states  facts,  and  his  opinion  contains  argu- 
ments and  conclusions  of  law,  and  he  decides  that  there 
was  a  merger.  In  his  opinion,  he  brings  in  review  the  evi- 
dence touching  the  election  of  Leitch,  either  to  keep  the 
elder  mortgage  alive  or  that  it  should  sink  into  the  inheri- 
tance he  had  purchased.  He  refers  to  certain  acts  of  Leitch, 
and  says  if  they  stood  alone  they  would  not  only  warrant 
but  compel  us  to  the  conclusion  that  he  thereby  declared 
his  intention  to  hold  the  mortgage  as  a  subsisting  one.  He 
say»  that  these  acts  were  preceded  by  certain  declarations 
and  acts  of  Leitch,  which  he  refers  to,  and  adds :  "  Those 
acts  determined,  in  construction  of  law,  his  election  to  hold 
the  estate  discharged  of  the  mortgage.''  He  adds :  *<  If  these 
prior  acts  of  Leitch  determined  his  election,  as  I  think  they 
did,  they  settle  the  character  and  consequences  of  his  pur- 
chase at  the  master's  sale.  If  so,  then  subsequent  acts, 
ever  so  explicitly  declaratory  of  his  intention  to  hold  the 
mortgage  alive,  would  be  unavailing."  It  is  remarked  by 
the  referee,  in  his  opinion,  that  the  conduct  of  Leitch, 
apparently  contradictory  in  his  dealings  with  the  mortgage 
in  question,  is  proof,  to  his  mind,  that  he  did  not  understand 
the  doctrine  of  merger.  The  referee  continues,  in  his  opin- 
ion, to  discuss  the  evidence  and  law,  citing  numerous  cAses, 
and  concludes  that  there  was  a  merger.    . 

There  is  a  proper  separation  in  the  report  between  the 
finding  of  facts  (though  the  evidence  of  witnesses  is  impro- 
perly inserted  in  the  statement  of  facts  found),  and  the 
opinion  and  conclusions  of  law.  After  stating  his  finding 
of  facts,  he  says:  *^My  conclusions  upon  the  facts  above 
found  are  as  follows :"  Then  follow  his  opinion  and  decisions, 
containing  the  remarks  above  referred  to.     The  difficulty  is 

Kee.— Vol.  IL  68 


538     CASES  m  THE  COURT  OF  APPEALS. 


Clift  again^  White. 


that  the  referee  has  not  fouod,  from  the  evidence,  whether 
Leitch  elected  that  the  mortgage  interest  held  by  him  and 
his  eoexecutors  should  be  extinguished,  or  whetlier  ho  so 
intended.  Election  or  intention  is  a  fact ;  and,  if  material, 
should  have  been  expressly  found.  He  says,  in  his  opinion, 
that  he  thinks  that  certain  prior  acts  determined  his  electici. 
If  so,  then  subsequent  acts,  evincing  an  intention  to  k^ep 
the  mortgage  alive,  would  be  unavailing,  &c.  This  is  the 
nearest  approximation  I  find  in  the  report  of  any  finding 
of  an  election  by  Leitch ;  and  it  will  not  be  claimed  that 
this  is  a  finding  of  such  facts  as  contemplated  by  the  Code. 

The  counsel  for  both  parties,  I  think,  understood  the 
report  as  I  do ;  for  they  argued  the  questions  of  election  and 
intention  as  any  open  questions,  upon  the  facts  as  found 
and  the  evidence  as  set  out  in  the  report,  and  not  as  a  fact 
found  by  the  referee ;  and  I  think  the  supreme  court  must 
so  have  understood  the  report,  thongh  the  difficulty  which 
is  now  embarrassing  me  is  not  adverted  to  by  that  court,  or 
the  counsel  arguing  before  ns.  The  supreme  court  can 
review  the  decision  of  the  referee  upon  the  evidence; 
this  court  does  not  review  cases  upon  the  evidence,  but  upon 
the  law  only;  that  is,  the  referee  must  state  the  facts 
he  finds  from  the  evidence,  which  in  this  court  is  like  a 
special  verdict,  and  then  the  referee  is  to  state  his  '^  concla- 
sions  of  law ;''  and  these  conclusions,  assuming  the  facts 
found  to  be  true,  are  the  subject  of  review  in  this  court. 

If  I  am  right  in  the  position  that,  in  equity,  merger 
depends  upon  the  circumstances  and  is  governed  by  the 
intention,  express. or  implied  (provided  such  intention  be 
just  and  fair),  of  the  person  in  whom  the  interest  or  estates 
unite,  it  appears  to  me  to  follow  that  the  report  of  the 
referee  does  not  contain  a  sufficient  statement  of  facts  found 
to  enable  us  to  pronounce  a  definitive  judgment.  The 
referee  should  have  found  expressly  whether  Leitch  elected 
that  there  should  be  an  extinguishment  of  i  he  prior  mort- 
gage or  whether  be  so  intended ;  or  he  should  have  found 


ALBANY,  JUNE,  1855.  539 


Clift  agaittH  White. 


faets  from  which  he  cotild  draw  the  conclusion  of  law,  that 
keeping  the  prior  mortgage  on  foot  was  inequitable  and  not 
for  an  innocent  purpose ;  that  the  intention  was  not  fair  and 
just ;  that  it  would  be  injurious  to  some  one.  (See  Starr  y. 
Ellis  J  6  Johns.  Ck.  il.,  395 ;  4  Kentj  102.)  Or  in  the  absence 
of  any  express  intention,  be  should  have  found  facts  from 
whicb  the  law  would  pronounce  a  merger  or  no  merger.  It 
may  be  that  the  referee  and  the  supreme  court  regarded  this 
case  as  belonging  to  that  class  of  cases  where  the  intention 
of  the  party  has  not  in  any  way  been  evinced.  But  such 
I  think  is  not  the  character  of  the  case.  Abundant  facts 
are  found  to  show  that  Leitch  had  an  intention  upon  the 
subject.  The  cose  is  prolific  of  facts ;  some  tending  most 
certainly  to  show  that  he  designed  to  keep  the  mortgage 
alive,  and  others,  though  I  think  less  decisive,  tending  to 
show  that  he  claimed  an  absolute  estate  in  the  premises 
discharged  from  the  prior  mortgage. 

In  the  absence  of  any  evidence  of  intention,  courts  of 
equity  consider  whether  a  merger  would  be  prejudicial  to 
the  party ;  nf  so,  it  will  be  presumed  that  he  intended  to 
keep  the  estates  or  interests  separate.  If  no  interest  or 
object  in  keeping  the  estates  separate  can  be  discovered, 
an  intention  to  merge  will  be  presumed  in  those  cases  where 
the  party  is  capable  of  electing  or  forming  an  intention, 
and  there  will  be  «n  extinguisbment.  {1%  Ves.^  392,  393  and 
cases  cited;  4  Kent^  102.) 

If  this  case  should  be  regarded  as  furnishing  no  evidence 
of  intention  ou  the  part  of  Leitch,  I  think  we  should  hardly 
be  justified  in  holding  that  it  was  a  matter  ^^  perfectly  indif- 
ferent" to  him  <'  whether  the  charge  should  or  should  not 
subsist."  (18  Ves.f  394.)  If  it  be  held,  that  by  purchasing 
the  equity  of  redemption  at  the  sale  upon  the  junior  mort- 
gage the  prior  interest  or  equitable  title  was  extinguished, 
it  must  be  so  held  upon  the  ground  that  he  had  done  an  act 
rendering  him  guilty  of  a  devastavit,  and  he  became  liable 
personally  <*t  once  to  the  estate  or  creditors  for  the  amount 
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of  the  prior  $2500  mortgage.  It  seems  to  mc  that  we  can 
hardly  hold  this.  He  may  have  been  very  willing  to  pur- 
chase the  equity  of  redemption,  and  at  the  same  time  very 
unwilling  to  become  personally  liable  for  the  amount  of  the 
prior  mortgage ;  and  such  liability  may  have  been  very  pre- 
judicial to  him.  Indeed,  it  seems  to  me  that  in  the  absence 
of  any  finding  upon  the  question  of  election  or  intention, 
the  question  comes  to  this ;  can  an  executor  purchase  the 
premises  on  his  own  account  at  a  sale  upon  a  junior  mort- 
gage, when  at  the  same  time  he  holds  in  the  character  of 
executor  a  prior  mortgage  upon  the  same  premises,  unless  an 
extinguishment  immediately  follows  ?  The  supreme  court 
held  that,  in  the  absence  of  evidence  by  Leitch  to  show 
that  he  intended  to  keep  the  prior  mortgage  on  foot,  he 
would  be  presumed  to  have  intended  what  the  court  held 
was  the  legal  consequence  of  his  acts,  viz.  an  extinguish- 
ment of  the  prior  mortgage.  I  am  not  prepared  to  assent 
to  this  proposition  in  the  case  of  an  executor,  and  have 
endeavored  to  show  that  the  authorities  cited  are  not  appli- 
cable. But  it  is  not  a  case  destitute  of  evidence  upon  the 
question  of  election  or  intention,  and  the  referee  should 
have  found  the  fact  one  way  or  the  other  from  the  evidence. 
In  James  v.  Morey  (2  Cow.  B.,  246)  the  evidence  upon  the 
question  of  the  election  or  intention  of  Wattles,  the  mort- 
gagee and  purchaser  at  the  sheriff's  sale  upon  a  judgment 
in  his  own  favor,  was  carefully  considered  and  the  facts 
ascertained ;  and  it  being  found  that  Wattles  intended  to 
keep  his  mortgage  on  foot,  it  was  held  that  there  was  no 
extinguishment  of  it.  The  facts  should  in  like  manner  have 
been  ascertained  in  this  case,  assuming  that  there  is  no 
difference  in  principle  between  an  executor  holding  a  mort- 
gage as  executor,  and  the  mortgagee.  That  was  a  case  in 
chancery  brought  before  the  court  of  errors  by  appeal ;  and 
the  emdence  was  properly  before  the  court,  from  which  to 
ascertain  the  facts.  Under  our  present  system,  the  facts  must 
be  settled  before  the  cause  reaches  this  court.    We  cannot 
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examine  the  evidence  and  attempt  to  ascertain  the  facti 
upon  the  question  of  intention. 
The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  accordingly. 


Hand  and  others  against  Ballou  and  others. 

The  legislature  has  power  to  enact  that  a  deed  executed  by  the  comptroUcTf 
of  lands  sold  by  him  for  unpaid  taxes  imposed  thereon,  shall  le  presumptive 
evidence  that  the  proceedings  required  by  law  to  authorize  the  sale  and  con- 
veyance were  had. 

Where  land  sold  for  unpaid  taxes  is  otci^>ied  when  the  deed  thereof  is  exe- 
cuted by  the  comptroller,  the  occupant  is  entitled  to  the  notice  to  redeem 
within  six  months  prescribed  by  the  Revised  Statutes  (1  R,  S.,  412,  ^  88), 
notwithstanding  the  land  was  unoccupied  when  the  two  years  allowed  by 
the  statute  to  redeem  expired  and  the  porchaaer  became  entitled  to  a  deed. 
(1  R.  S.,  409,^66,  and  411,  ^80). 

In  such  a  case,  the  comptroller's  deed  does  not  vest  title  in  the  purchaser  until 
the  notice  has  been  served  and  the  six  months  foi'  redemption  have  elapsed. 

Chapter  108  of  the  Laws  of  1830  provides  for  cases  where  the  land  is  occu- 
pied at  the  expiration  of  the  two  years  given  for  redemption,  and  it  1$  not 
a  substitute  for,  nor  does  it  repeal  the  provisions  of  the  Revised  Statutes  i^ 
to  notice,  where  the  land  is  occupied  when  the  comptroller's  deed  is  exe- 
cuted. 

The  ttcllon  was  against  the  defendants,  T.  P.  Ballou  and 
others,  for  entering  and  cutting  timber  upon  a  lot  of  land 
known  as  lot  No.  35  of  the  WoodhuU  tract,  situate  in 
Oneida  county.  The  defendants  by  their  answer  denied  the 
trespasses  complained  of;  they  also  denied  that  the  plain- 
ti£&  owned  the  lot  in  question,  and  alleged  that  before  the 
time  of  the  alleged  trespasses  one  Elizabeth  Ballou  became 
and  thence  continued  the  owner  of  the  lot,  and  that  the 
defendants  entered  and  cut  the  timber  thereon  by  license 
from  her. 
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The  cause  was  tried  before  Mn  Justice  Harris  and  a  jury, 
at  the  Oneida  county  circuit,  in  1852.  The  counsel  for  the 
plaintiffs  gave  in  evidence  sundry  conveyances  by  which 
title  to  the  lot  in  question  was  vested  in  them  prior  to  1820, 
and  the  defendants  admitted  that  in  1851,  they,  by  the 
authority  of  Mrs.  Elizabeth  Ballou,  cut  timber  to  a  nominal 
amount  on  the  lot. 

The  counsel  for  the  defendants  tha;eup(m  read  in  evidence, 
^*  after  objection  by  the  counsel  for  the  plaintiffs  that  the 
same  would  not  of  itself  prove  title  to  the  lands  purported 
to  be  conveyed  by  it,"  a  deed  executed  by  the  comptroller 
of  the  State  of  New- York  to  Mrs.  Elizabeth  Ballou,  dated 
the  17th  of  December,  1850.  This  deed  recited  a  sale  of 
the  lot  of  land  in  question  for  taxes  thereon,  made  by  the 
comptroller  in  December,  1848 ;  that  the  same  had  not  been 
redeemed  within  the  time  ](lrescribed  by  law  for  that  pur- 
pose ;  that  Mrs.  Ballou  had,  by  assignment,  acquired  the 
rights  of  the  purchaser  at  such  sale ;  and  it  purported  to  con- 
vey the  lot  to  her.  The  plaintiffii  did  noit  pay  or  tender  to 
Mrs.  Ballou  the  purchase  money  named  in  this  deed,  with 
interest  thereon  and  costs,  pursuant  to  chapter  183  of  the 
Laws  of  1850. 

The  pldntiffs  in  reply  proved  that  the  deed  from  the 
comptroller  was  not  actually  executed  until  the  first  of 
July,  1851.  It  appeared  that  the  lot  therein  described  was 
unoccupied  on  the  17th  of  December,  1850,  when  the  two 
years  from  the  tim«  oi  its  sale  for  taxes  expired  \  and  that 
it  remained  unoccupied  until  after  the  middle  of  January, 
1851.  The  plaintifis  gave  evidence  tending  to  prove  that 
in  May,  1851,  one  Hollis  entered  and  erected  upon  the  lot 
a  log  house,  which  he  occupied  till  the  succeeding  Novem* 
ber.  To  this  evidence  tiie  counsel  for  the  defendants  ob- 
jected as  immaterial,  and  excepted  to  tiie  ruling  of  the  court 
permitting  it  to  bo  given. 

At  the  close  of  the  evidence  tbe  eouosel  for  the  defend* 
ants  insisted  that,  as  the  lot  was  unoccupied  at  the  expira* 
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tion  of  tfie  two  years  glyen  for  the  redemption  from  the 
sale  hereof  for  taxes,  to  wit,  on  the  17th  of  December, 
1850,  the  deed  of  the  comptroller  to  Mrs.  Ballon  conveyed 
good  title.  But  the  justice  holding  the  circuit  decided  and 
charged  the  jury,  that  if  they  found  that  the  lot  was  occu- 
pied at  the  time  the  comptroller's  deed  was  actually  exe- 
cuted, although  it  was  unoccupied  at  the  expiration  of  the 
two  years  from  the  sale  when  Mrs.  Ballou  was  entitled  to 
the  deed,  she  took  no  title  under  it,  and  the  plaintifis  were 
entitled  to  recover.  To  which  decision  and  charge  the 
counsel  for  the  defendants  in  due  form  excepted.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiffs.  The  judg- 
ment entered  thereon  was  affirmed  by  the  supreme  court  'n 
the  5th  district.    The  defendants  appealed  to  this  court. 

F.  Kemanj  for  the  appellant^. 

Wm.  Tracy^  for  the  respondents. 

JOHKSOK,  J.  The  first  question  in  this  case  is  upou  the 
effect  of  the  comptroUei^s  deed,  dated  December  17,  1850, 
and  delivered  in  July,  1851,  as  evidence  of  his  authority  to 
make  sale  of  the  lands  embraced  in  the  deed.  Chapter  183 
of  the  Laws  of  1850,  passed  April  6,  (section  2)  enacts 
'*  that  every  conveyance  of  land  sold  for  taxes  theretofore  or 
thereafter,  executed  by  tiie  compiarolLer,  shall  be  presump- 
tive evidence  that  the  comptroller  had  authority  to  sell  and 
convey  the  land  described  in  it  for  arrears  of  taxes  charged 
thereon ;  and  that  all  proceedings,  things  and  notices  re- 
quired by  law  to  be  had,  done  or  given  prior  to  the  exe- 
cution of  such  conveyance'  by  the  comptroller,  have  been 
had,  done  and  given  as  required  by  law ;  but  that  such  pre* 
sumption  may  be  rebutted  by  any  legal  evidence."  The 
legislature  certainly  have  power  to  determine,  by  law,  what 
shall  in  civil  cases  be  received  by  the  courts  as  presumptive 
evidence.    The  conveyance  in  this  case  was  dated  and  cxe* 
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cuted  after  the  enactment  of  the  foregoing  law,  and  I  am 
unable  to  see  on  what  ground  any  court  can  refuse  to  give 
to  the  conveyance,  when  put  in  evidence,  the  effect  which 
the  legislature  has  declared  it  shall  possess. 

The  next  question  is  whether,  in  case  lands  sold  for 
taxes  in  1848,  and  not  redeemed  within  two  vears  after 
the  last  day  of  the  sale,  were  not  occupied  at  tliis  latter 
period,  but  were  occupied  at  the  subsequent  time  when 
the  conveyance  from  the  comptroller  was  actually  executed, 
any  right  of  redemption  exists.  It  was  held  at  the  trial 
that  occupation,  at  the  time  of  the  execution  of  the 
conveyance  by  the  comptroller,  conferred  a  right  of 
redemption  under  the  provisions  of  the  statutes,  and  con- 
sequently that  proof  of  the  extinguishment  of  that  right 
was  necessary  to  make  out  title  under  the  tax  sale.  The 
Revised  Statutes  provided  that  the  owner  or  occupant 
of  any  land  sold  for  taxes,  or  any  other  person,  might 
redeem  the  same  at  any  time  within  two  years  after  the  last 
day  of  such  sale ;  and  that  if  no  person  redeemed  within  the 
two  years  the  comptroller  should,/*  at  the  expiration  thereof, 
execute  a  conveyance  to  the  purchaser."  (1  R.  S.,  409-11, 
^^  66,  80.)  That  whenever  any  land  sold  for  taxes  by 
the  comptroller,  and  conveyed  as  thereinbefore  provided, 
should  at  the  time  of  conveyance  be  in  the  actual  occu- 
pancy of  any  person,  the  purchaser  should  serve  a  written 
notice  on  the  person  occupying  the  land,  stating  certain 
terms  of  redemption  specified  in  the  statute,  and  that  the 
occupant  or  any  other  person  might,  at  any  time  within  six 
months  after  the  service  of  the  notice,  redeem  the  land  by 
compliance  vnth  the  terms  of  the  notice.  (1  ii.  S.^  412, 
%%  83,  85.)  It  is  argued  that,  u^on  these  provLnons  of  the 
statute,  ''the  time  of  conveyance"  mentioned  in  ^83  refers 
to  the  time  when  the  purchaser  became  entitled  to  a  con- 
veyance from  the  comptroller,  and  not  to  the  time  of  the 
actual  execution  of  the  conveyance. 
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There  are  many  reasons  for  thinking  that  a  provision  for 
notieei  to  the  occupant  at  the  time  when  the  purchaser  be- 
comes entitled  to  a  deed,  would  better  protect  meritorious 
rights  than  one  which  requires  notice  to  the  occupant  only 
in  case  of  occupation  at  the  time  of  the  execution  of  the 
deed;  but  those  considerations  cannot  be  entitled  to  much 
weight  unless  upon  the  language  of  the  statute  we  can 
see  that  its  meaning  is  not  clear.  This,  however,  is  not  the 
case.  Section  83  speaks  of  land  sold  for  taxes  by  the 
comptroller,  and  conveyed  as  thereinbefore  provided,  which 
at  the  time  of  conveyance  was  actually  occupied.  Its  com- 
mand is  concerning  land  so  situated.  The  time  of  convey- 
ance, in  this  connection,  must  mean  not  the  time  when  the 
purchaser  had  a  right  to  require  a  conveyance,  but  the 
time  when  it  was  really  made.  In  all  the  cases  this  has 
been  considered  the  true  construction  of  the  provision,  though 
the  point  was  in  none  of  them  made.  The  date  of  the 
comptroller's  deed,  which  in  the  absence  of  other  evidence 
is  taken  as  the  time  of  its  execution,  was  assumed  to  be  the 
period  to  which  occupancy  must,  under  the  statute,  be 
referred.  (Jackson  v.  Esty^  7  Wend.y  149;  Comstock  v. 
Beardsley<i  15  u?.,  349;  Biish  v.  Daviwn^  16  id.^  550.) 

The  legislature  has  likewise  put  the  same  construction 
upon  the  law  in  the  5th  section  of  chap.  108  of  the  Laws  of 
1830.  (Laws  1830,  p.  112.)  Before  the  passage  of  this  act, 
the  supreme  court  had  decided  upon  an  application  for  a 
mandamus  against  the  comptroller,  to  compel  him  to  receive 
money  for  the  redemption  of  lands  sold  v/here  no  notice 
had  been  given  by  the  purchaser,  that  after  the  purchaser 
became  entitled  to  his  deed  no  person  had  any  right  to 
redeem  until  the  purchaser  gave  notice  under  the  statute. 
The  section  above  cited  is  as  follows :  *'  The  occupants  of 
any  lands  heretofore  sold  for  taxes,  and  which  were  or  shall- 
be  occupied  at  the  expiration  of  the  two  years  allowed  for 
the  redemption  thereof,  the  owner  of  such  occupied  lands, 
or  any  other  person,  may,  at  any  time  before  the  service  of 
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notice  by  the  purchaser  or  the  person  claiming  under  him, 
redeem  any  lands  so  occupied  as  aforesaid,  provided  the 
title  of  the  purchaser  shall  not  have  become  perfect  prior 
to  such  redemption."  Before  this  act  no  one  could  redeem 
after  the  two  years  until  the  purchaser  gave  notice ;  and 
where  there  was  an  occupation  under  the  statute,  the  title 
could  not  become  perfect  until  after  notice.  This  act  g^ves 
the  right  to  redeem  before  notice,  in  case  the  lands  are  or 
were  occupied  at  the  expiration  of  the  two  years  allowed 
for  redemption,  unless  the  title  of  the  purchaser  had  before 
become  perfect.  It  recognizes  this  proposition :  That  under 
the  then  existing  law  the  right  of  the  purchaser  might  become 
perfect,  where  there  was  an  occupation  at  the  end  of  the 
two  years,  although  no  notice  had  been  given.  No  such 
case  as  this  proviso  looks  to  could  exist,  if  an  occupation 
'<  at  the  time  of  conveyance"  means  an  occupation  at  the 
expiration  of  the  two  years  allowed  to  redeem.  It  is  there- 
fore apparent  that  the  legislature  which  passed  this  act 
understood  that  occupation  at  the  time  of  conveyance,  and 
occupation  at  the  end  of  the  two  years  given  for  redemp- 
tion when  the  purchaser  acquired  the  right  to  a  deed,  might 
describe  diiferent  points  of  time.  Under  the  provisions  of 
the  Revised  Statutes  the  title  of  the  purchaser  became 
perfect  upon  the  delivery  of  his  deed  from  the  comptroller, 
if  at  that  time  there  was  no  occupation.  If  there  was  such 
an  occupation  his  title  could  only  be  perfected  by  notice. 
But  occupation  at  the  expiration  of  the  two  years  was  a 
fact  having  no  bearing  upon  any  one's  rights,  ullless  that  was 
also  the  time  of  actual  conveyance. 

The  question  then  is,  in  the  next  place,  whether  the  right 
of  redemption  consequent  upon  occupation  at  the  time  of 
the  execution  of  the  deed,  has  been  taken  away  by  any  sub* 
sequent  legislation  applicable  to  this  case.  Chapter  108  of 
the  Laws  of  1830,  before  cited,  is  relied  upon  for  this  pur- 
pose. Section  5  of  that  act  affords  some  light  upon  this 
question  also.   It  imposed  upon  the  purchaser  no  new  duty  of 
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giving  notice.  He  was  not  bound  to  give  notice  unless  an 
occupation  existed  at  the  time  of  conveyance.  But  it  allow- 
ed a  redemption  if  the  lands  were  or  should  be  occupied  at 
the  end  of  the  two  years,  unless  the  purchaser's  title  had 
become  perfect  before  the  redemption  was  made.  This 
whole  provision  was  applicable  only  to  lands  sold  before 
that  act.  If  such  lands  were  not  so  occupied  at  the  expira- 
tion of  the  two  years,  or  if  being  so  occupied  redemption 
was  nut  made  under  this  section,  they  were  left  subject  to 
the  operation  of  the  provisions  of  the  Revised  Statutes. 
Thus,  in  case  of  lands  sold  before  this  act,  not  occupied  at 
the  expiration  of  the  two  years,  but  occupied  at  the  time 
of  conveyance,  the  rights  of  purchaser  and  original  owner 
were  left  to  be  determined  according  to  the  rule  of  the  Re- 
vised Statutes.  This  continued  operation  of  that  rule  is 
effected,  not  by  direct  readoption  or  affirmance  of  the  rule, 
but  by  so  limiting  the  new  rule  which  the  section  intro- 
duces as  to  leave  all  cases  not  coming  within  it  to  the  ope- 
ration of  the  previously  existing  law.  It  affords,  therefore, 
a  strong  and  conclusive  indication  that  the  legislature  did 
not  intend  to  repeal  that  law,  but  to  make  a  new  rule  for  a 
new  class  of  cases,  leaving  the  class  previously  provided  for 
to  be  governed  by  the  existing  law.  In  no  part  of  the  act 
is  any  thing  found  which  conflicts  vdth  this  indication  of 
the  intention  of  the  legislature.  Its  provisions  may  stand 
with  those  of  the  Revised  Statutes,  each  governing  the  class 
of  cases  which  falls  within  them.  Under  these  circumstances 
it  is  not  possible  to  hold,  that  the  provisions  of  chap.  108 
were  intended  as  a  substitute  for  those  of  the  Revised  Sta- 
tutes. The  court  upon  this  point,  therefore,  committed  no 
error  upon  the  trial. 

The  judgment  should  be  affirmed 

Marvin,  J.  The  statute  provides  for  the  sale  of  lands 
by  the  comptroller  for  unpaid  taxes ;  and  by  "^  66  (1  i?. 
i9.,  409),  the  owner  or  occupant  of  lands  sold  for  taxes. 
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or  any  other  person,  may  redeem  the  same  at  any  time 
within  two  years  after  the  last  day  of  such  sale.  By. 
^  80,  if  no  person  shall  redeem  such  lands  within  two 
years,  the  comptroller  shall,  at  the  expiration  thereof,  exe- 
cute to  the  purchaser  a  conveyance  of  the  real  estate  sc 
sold.  By  §  83,  -whenever  any  land  sold  for  taxes  by 
the  comptroller  and  conveyed  as  hereinbefore  provided 
shall,  at  the  time  of  the  conveyance,  be  in  the  actual  occu- 
pancy of  any  person,  the  grantee,  to  whom  the  same  shall 
have  been  conveyed,  shall  serve  a  written  notice  on  the 
person  occupying  such  land,  stating  certain  things.  By 
^  85,  the  occupant  may  redeem.  In  1830,  the  legislature 
passed  an  act  entitled, ''  in  relation  to  the  redemption  of  lands 
sold  for  taxes  in  certain  cases"  {Latos  of  1830,  112),  by 
which  it  is  declared  that,  in  all  cases  of  lands  hereafter  to 
be  sold'for  arrears  of  taxes,  it  shall  be  the  duty  of  the  pur- 
chaser, or  person  claiming  under  him,  of  any  lands  which 
shall  be  occupied  at  the  time  of  the  expiration  of  the  two 
years  given  for  the  redemption  thereof,  to  serve  upon  such 
occupant  the  notice  required  by  ^  83  of  title  3  of  chap. 
13  of  part  1st  of  the  Revised  Statutes,  within  one  year  from 
the  expiration  of  the  time  of  redemption. 

In  the  present  case  the  land  was  sold  for  taxes  in  De- 
cember, 1848,  and  the  comptroller's  deed  bears  date  in 
December,  1850;  but  it  was  not  actually  executed  until 
July,  1851.  At  the  expiration  of  the  two  years  from  the 
last  day  of  the  sales  of  1848,  the  land  was  unoccupied ;  but, 
as  the  jury  have  found,  it  was  occupied  at  the  time,  July, 
1851,  at  which  the  conveyance  by  the  comptroller  was  ac- 
tiially  executed.  The  grantee  gave  no  notice  to  the  occupant ; 
and  the  question  presented  is  whether  the  grantee  had  acquired 
a  good  title  ;  in  other  words,  whether  he  had  performed  all 
the  conditions  required  by  law.  The  decision  of  this  ques- 
tion depends  upon  the  construction  to  be  given  to  the  pro- 
visions in  the  Revised  Statutes  and  the  act  of  1830.  In 
my  opinion,  by  the  Revised  Statutes,  notice  was  required 
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to  be  given  to  any  one  who  was  an  occupant  '<  at  the  time 
of  the  conveyance ;"  i,  e.,  when  the  conveyance  was  actu- 
ally made  by  the  comptroller ;  and  there  is  no  provision  in 
the  statute  requiring  that  notice  be  given  to  any  one  occu- 
pying at  any  other  time ;  so  that  in  case  the  land  was  occu- 
pied at  the  end  of  the  two  years  from  the  sales,  but  became 
vacant  after  that,  and  was  actually  vacant  when  the  convey- 
ance was  made,  no  notice  was  required.  And  I  think  the 
object  of  the  act  of  1830  was  to  supply  what  was  regarded 
as  a  defect  in  the  Revised  Statutes ;  that  is,  to  require  the 
grantee  to  give  notice  to  any  one  who  occupied  the  land 
"  at  the  time  of  the  expiration  of  the  two  years  given  for 
the  redemption  thereof."  If  this  construction  of  the  Re- 
vised Statutes  is  correct,  it  is  seen  that  in  those  cases  where 
the  land  was  occupied  at  the.  end  of  the  two  years,  the  pur- 
chaser might  neglect  to  obtain  his  conveyance,  and,  if  he 
could  find  a  time  when  the  land  was  unoccupied,  obtain  his 
conveyance,  and  thus  avoid  all  necessity  for  any  notice.  The 
vacancy  of  the  land  may  have  been  merely  temporary. 
This  system  may  have  been  productive  of  great  evil,  and 
the'  legislature,  I  think,  provided  against  it  in  the  act  of 
1830.  The  latter  act  required  notice  when  the  land  is 
occupied  at  the  end  of  the  two  years.  These  statutes  are 
not  inconsistent  with  each  other,  and  the  latter  act  is  not  a 
substitute  for  the  former.  There  are  other  additional  pro- 
visions in  the  act  of  1830,  which  I  think  are  confirmatory 
of  this  view.  By  the  Revised  Statutes,  though  the  comp- 
troller is  to  execute  a  deed  to  the  purchaser  at  the  expira- 
tion of  the  two  years,  there  is  nothing  in  the  statute  requir- 
ing the  purchaser  to  call  for  and  take  his  deed  at  that  time; 
and  ^  83  provides  for  the  notice  to  the  occupant  ''  at  the 
time  of  the  conveyance."  There  is  no  time  specified  when 
this  notice  shall  be  given,  nor  is  any  time  specified  for  this 
notice  by  the  act  of  1830 ;  but  the  act  of  1830  does  pre- 
scribe the  time  within  which  the  notice  specified  in  that  act 
shall  be  given,  viz.,  *•  within  one  year  from  the  expiration  of 
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the  said  time  of  redemption ;"  and  evidence  of  the  service 
of  the  notice  is  to  be  furnished  to  the  comptroller  in 
one  month.  In  the  case,  therefore,  of  an  occupancy  at 
the  expiration  of  two  years,  the  occupant  can  rely  upon 
having  notice  in  one  year;  and  the  evidence  of  service  of 
the  notice  must  be  furnished  to  the  comptroller  within  one 
month.  The  Revised  Statutes  provide  for  a  redemption 
before  the  expiration  of  the  two  years,  and  then  after  tlie 
notice  is  given ;  but  they  contain  no  provisions  authorizing 
a  redemption  after  the  expiration  of  the  two  years  and  before 
the  service  of  notice  by  the  grantee.  The  act  of  1830 
(§4)  authorizes  the  person  who  occupied  at  the  end  of  the 
two  years,  to  redeem  at  any  time  before  the  service  o(*  the 
notice  upon  him ;  and  this  provision  is  by  ^  5  extended  to 
land  sold  prior  to  the  passage  of  that  act.  These  provi- 
sions were  omissions  in  the  Revised  Statutes,  and  were,  I 
suppose,  regarded  as  defects.  Construe  these  statutes 
together  I  and  it  results  in  this:  If,  at  the  end  of  two 
years,  the  land  was  occupied,  the  purchaser  must  take 
his  deed  and  serve  his  notice  within  one  year.  The 
notice  is  to  be  "the  notice  required  by  ^  83  of  the  Revised 
Statutes ;"  and  by  that  section  it  is  to  be  a  notice  stating  in 
substance  the  sale  and  conveyance,  the  person  to  whom 
made,  and  the  amount  of  the  consideration  money  men- 
tioned in  the  conveyance,  &c.  Hence,  he  must  have  a  con- 
veyance before  the  notice  can  be  served.  If  he  delays,  say 
nine  months,  to  take  his  conveyance,  and  the  same  person 
remains  the  occupant,  one  notice  to  him  will  be  sufficient. 
The  occupant  will  answer  the  description  of  both  statutes ; 
but  if  the  land  w;as  occupied  by  one  person  at  the  end  of 
the  two  years,  and  by  another  person  when  the  conveyance 
was  made,  each  must  have  notice.  In  the  present  case  the 
conveyance  was  taken  within  a  year;  there  was  no  occupant 
upon  the  land  at  the  expiration  of  the  two  years,  but  there 
was  at  the  time  of  the  conveyance,  and  notice  to  him  should 
have  been  given ;  no  time,  however,  is  specified  within  which 
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it  should  be  given,  as  the  Revised  Statutes  are  silent  as  to 
the  time.  I  think  the  legislature  by  the  act  of  1830  in- 
tended, in  those  cases  where  the  land  was  occupied  at  the 
expiration  of  the  two  years,  to  hasten  the  purchaser  in  ob- 
taining his  conveyance  and  giving  the  notice,  and  also  to 
provide  for  a  redemption  by  the  occupant'  after  the  two 
years  and  before  the  notice,  so  as  to  put  an  early  end  to  the 
questions  and  difficulty  touching  the  title.  When  the  occu- 
pancy commenced  after  the  expiration  of  the  two  years,  the 
case,  was  left  to  the  provisions  of  the  Revised  Statutes.  The 
statutes  do  not  conflict ;  they  can  stand  together.  The  act 
of  1830  carefully  provides  for  a  case  omitted  in  the  Revised 
Statutes.  The  repeal  of  a  statute  by  implication  is  not 
favored ;  if  by  a  fair  construction  they  are  not  inconsistent 
and  can  stand  together,  the  latter  does  not  repeal  the  former. 

The  judgment  should  be  affirmed. 

Denio,  J.,  having  been  counsel  in  the  cause,  took  no  part 
in  its  decision. 

Judgment  affirmed. 


Youngs  and  another  against  Lee,  impleaded,  &c. 

K  notice  of  protest  to  an  endorser,  dated  the  day  a  note  is  payable  and  which 
states  its  amount  and  the  names  of  the  maker  and  endorspr,  is  a  sufficient 
description  of  the  note  in  the  absence  of  proof  that  any  other  note  existed 
to  which  the  notice  might  refer. 

A  statement  in  such  notice,  that  the  note  is  protested  for  non-payment,  is  suffi* 
cient  notice  of  a  presentment  and  demand  of  payment  at  the  time  and  place 
for  payment. 

Wliere  the  owners  of  a  note  duo  in  a  few  days,  which  wa«  deposited  for  collec- 
tion with  the  bank  where  it  was  payable,  withdrew  it  from  the  bank  and  sur- 
rendered it  to  the  maker  on  receiving  from  him  his  note  xjayablo  in  three 
montha  endorsed  by  a  third  person ;  Ileldj  that  they  were  holders  of  the 
note  last  named,  for  value  to  the  amount  of  the  note  surrendered,  and  that 
they  were  entitled  to  recover  this  amount  against  the  endorser,  notwithstand* 
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tng  the  delivery  of  the  note  to  tbem  was  adirenkm  of  it  by  the  maker  from 
the  purpose  for  which  it  had  been  endorsed,  they  having  received  it  with- 
out notice  of  such  diversion. 

Action  upon  a  note  made  by  Bell  &  Goodman,  dated 
at  Rochester,  July  4th,  1851,  whereby  three  months  after 
date  they  promised  to  pay  to  the  order  of  the  defendant 
Lee  one  thousand  dollars,  at  the  American  Exchange  Bank, 
in  the  city  of  New- York.    Lee,  the  endorser,  defended. 

The  action  was  tried  at  the  Monroe  county  circuit,  before 
Mr.  Justice  Welles.  The  plaintiffs  proved  the  making. and 
endorsement  of  the  note ;  that  it  w.as  presented  for  and  pay- 
ment demanded  at  the  American  Exchange  Bank  on  the 
7th  of  October,  1851 ;  that  payment  was  refused ;  and  tliat 
the  notary  who  made  the  presentment  and  demand  on  the 
next  day,  being  the  8th  of  October,  deposited  in  the  post- 
office  in  New- York,  enclpsed  and  addressed  to  the  defendant 
Lee,  at  Rochester,  where  he  resided,  a  notice  of  which  tlie 
following  is  a  copy : 

"New-York,  October,  7  1851.  Mr.  Charles  M.  Lee, 
Rochester,  N.  Y.  Sir :  Please  to  take  notice,  that  a  pro- 
missory note,  drawn  by  Bell  &  Goodman  for  $1000,  endorsed 
by  you,  is  protested  for  non-payment,  and  that  the  holders 
look  to  you  for  payment  thereof.  Your  obedient  servant, 
«*  ( Signed,)  A.  R.  Rogers,  Notary  Public." 

When  the  plaintiffs  rested,  the  counsel  for  Lee  moved  that 
they  be  nonsuited  or  the  complaint  dismissed  as  to  him,  on 
the  ground  that  the  notice  served  on  him  was  not  a  sufficient 
notice  of  presentment,  demand  of  payment  and  non-payment 
of  the  note  in  suit.  The  motion  was  denied  and  the  counsel 
for  the  defendant  excepted.  The  defendant's  counsel  then 
gave  evidence  tending  to  prove  that  the  note  in  suit  was 
endorsed  by  Lee,  at  the  request  and  for  the  accommodation 
of  Bell  &  Goodman,  and  under  and  in  pursuance  of  an 
agreement  between  them  and  Lee,  that  they  should  procure 
the  same  to  be  discounted  and  obtain  the  money  thereon  at 
any  bank  they  might  choose,  oriEit  which  they  might  be  able 
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to  procure  it  to  be  discounted,  and  apply  such  money  to  the 
payment  of  another  note  of  the  same  amount,  previously 
made  by  Bell  &  Goodman,  and  endorsed  for  their  accommo- 
dation by  Lee  and  negotiated  by  them,  and  then  about  to 
become  due.  He  also  proved  that  Bell  &  Goodman  were 
indebted  to  the  plaintifis  on  a  promissory  note  for  $!M3.31, 
executed  by  them  to  the  plaintiffs  for  merchandise  sold  them 
by  the  latter ;  that  this  note  was  payable  on  the  4th  of  July, 
1851,  at  the  Commercial  Bank  of  Rochester,  and  prior  to  the 
first  of  that  month  had  been  transmitted  by  the  plaintifis, 
who  resided  in  New- York,  to  that  bank  for  collection,  and 
was  then  in  its  possession  for  that  purpose  ;  that  on  the  first 
day  of  July,  Bell  &  Goodman,  who  resided  at  Rochester, 
transmitted  the  note  in  suit  to  the  plaintiffs,  requesting  them 
to  receive  it,  and  withdraw  the  note  of  $943.31  from  the  Com- 
mercial Bank  and  surrender  it  to  them,  the  balance  of  the 
note  in  suit  over  the  amount  of  the  other  to  be  afterwards 
adjusted  between  them ;  the  plaintiffs,  on  receipt  of  the  note 
in  suit,  and  on  the  2d  of  July,  transmitted  to  Bell  &  Good- 
man an  order  for  the  note  in  Bank,  in  the  following  terms  : 
**  Cashier  Commercial  Bank.  Please  deliver  to  Messrs.  Bell 
&  Goodman  their  note,  payable  to  our  credit  4  July,  $943.31 ; 
same  having  been  settled. 

"  Yours,  &c.,  YouKGS  &  Howell." 

That  on  the  3d  of  July,  1851,  Bell  &  Goodman,  by  virtue 
of  this  order,  received  the  note  mentioned  therein  from  the 
bank,  delivering  the  order  to  the  bank.  The  evidence  being 
closed,  the  justice  holding  the  circuit  ruled  and  decided 
that,  conceding  that  Bell  &  Goodman  had  improperly 
diverted  the  note  in  suit  from  the  purpose  for  which  it 
was  endorsed  by  the  defendant,  the  plaintiffs  upon  the  fore- 
going facts  were  bona  Jide  holders  of  the  same  for  value  to 
the  amount  of  the  note  for  $943.31,  which  was  surrendered, 
and  interest;  and  he  ordered  a  verdict  against  defendant 
Lee  for  this  amount.  The  defendant  duly  excepted,  and 
applied  to  the  supreme  court  at  a  general  term,  in  the 

KfiK.— Vox ,  n.  70 
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7th  district,  for  a  new  trial  upon  a  bill  of  exceptions.  The 
motion  was  denied,  and  judgment  rendered  on  the  verdict. 
{See  18  Barb. J  187.)  The  defendant  appealed  to  this 
couii:. 

C.  M.  Lect  for  the  appellant. 

J,  B.  Bennett^  for  the  respondents. 

'  Johnson,  J.  The  first  question  in  this  case  arises  upon 
the  sufficiency  of  the  notice  of  non-payment  in  point  of 
form.  The  notice  does  not  contain  so  many  descriptive 
particulars  as  it  might,  but  is  entirely  accurate  in  all  those 
which  it  does  contain.  That  it  relates  to  a  promissory 
note  appears ;  and  the  makers'  names,  the  amount  and  the 
endorser's  name  are  all  correctly  designated ;  and  these 
sufficiently  designate  the  note  upon  which  the  suit  is 
brought,  as  being  that  referred  to  in  the  notice.  We  can- 
not infer  that  other  notes  existed  which  might  render  this 
notice  uncertain  as  to  its  applicability  to  the  note  in  suit. 
The  maxim  is  an  old  one,  th£t  de  rum  apparentihus  et  de  non 
existentUms  eadem  est  ratio.  A  waiver  of  protest  was  held  la 
Coddington  v.  Davis  (1  Comst.t  186,)  to  include  demand 
and  all  other  acts  in  law  necessary  to  charge  an  endorser. 
Upon  the  same  principle,  the  statement  in  this  notice,  dated 
on  the  day  when  the  note  was  payable,  that  it  had 
been  protested  for  non-payment,  must  be  intended  to  mean 
that  it  had  been  demanded  and  payment  refused  upon  the 
day  when  it  became  due.  A  statement  that  a  note  had 
been  protested  on  the  day  it  became  due,  though  the  day 
was  not  stated,  nor  could  be  collected  from  the  terms  of 
the  notice,  was  held  to  be  sufficient  in  Litchfield  v.  Cook^ 
(MS.  Dcc.j  1853),  in  this  court. 

The  remaining  question  in  the  cause  is,  whether  the  plain- 
tiffs were  holders  in  good  faith  for  value  of  the  note  in 
suit.    Bell  &  Goodman  had  purchased  merchandise  of  themt 
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for  which  they  hod  given  them  their  promissory  note,  to 
become  due  July  4.  The  plaintifis  had  deposited  this  note 
in  bank  for  collection.  On  the  1st  of  July  Bell  & 
Goodman,  by  letter,  sent  the  note  in  suit  to  the  plaintifisi 
asking  them  to  receive  it,  and  withdraw  from  the  bank 
and  surrender  to  them  their  note  about  to  mature  upon 
the  4th;  the  difference  between  the  amounts  of  the  two 
notes  to  be  afterwards  adjusted.  The  plaintiffs  assented 
to  this  proposition,  and  sent  to  Bell  &  Goodman  an  order 
upon  the  bank,  directing  the  surrender  to  them  of  their 
note,  upon  which  the  bank,  on  the  3d  of  July,  delivered  up 
the  .note  to  Bell  &  Goodman. 

The  general  question  as  to  what  constitutes  a  holding  of 
a  note  or  bill  in  good  faith,  and  for  value,  has  so  often  been 
discussed  that  argument  upon  it  is  needless.  Stalker  v. 
McDonald  ( 6  Hill,  93),  The  Bank  of  Salina  v.  Babcock  (21 
Wend.,  499),  Bank  of  Sandusky  v.  Scoville  (24  Wend.,  115), 
Mohawk  Bank  v.  Co7'etf  (1  iC//,  513),  and  White  v.  Springfield 
Batik  (3  Sandf.  S.  C,  222)  discuss  all  the  cases,  and  present 
all  the  views  which  belong  to  the  subject.  Stalker  v. 
McDonald  determines  that  one  is  not  a  holder  for  value  in 
good  faith,  who  receives  paper  as  security  for  a  precedent 
debt/  upon  no  new  consideration  passing  at  the  time  ;  but 
does  not  decide  that  a  receipt  in  extinguishment  of  a  prece- 
dent demand  not  at  the  time  over  due,  does  not  constitute 
the  receiver  a  holder  for  value  in  good  faith.  In  the  case 
before  us,  the  note  was  received  in  extinguishment  of  a 
demand  upon  a  note  not  yet  due,  and  the  note  was  deliv- 
ered up.  The  surrender,  upon  a  consideration  of  a  security 
not  due,  extinguishes  the  security.  The  plaintiffs  therefore 
became  holders  for  value,  and  are  entitled  to  recover. 

The  judgment  should  be  affirmed. 

Gardiker,  Ch.  J.,  Denio,  Ruogles  and  Crippex,  Js^ 
were  also  in  fa'^or  of  affirmance. 
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Mahvix  and  Dean,  Js.,  delivered  opinions  for  reversal^ 
on  the  ground  that  the  plaintiffs  were  not  holders  for  value 
within  the  rule  established  by  the  cases  in  this  state.     Hand 
J.,  concurred  with  them. 

Judgment  affirmed 


Dunham  and  Wife  agaimt  Watkiks  and  others. 

Whero  a  suit  commenced  in  the  laie  court  of  chancery  was  pending  in  the 
supreme  court  when  the  Code  of  Procedure  took  effect,  and  was  heard  at  a 
special  term  on  pleadings  and  proofe  in  April,  1850,  and  reheard  by  the 
same  court  at  a  general  term  in  May,  1851,  pursuant  to  an  order  for  that 
purpose ;  on  appeal,  HetA^  that  the  cause  was  reviewable  in  this  court  upon 
the  whole  evidence,  without  there  being  a  statement  of  the  facts  found  by 
the  supreme  court,  or  any  exception  to  its  decision. 

In  such  a  case,  this  court  has  authority  to  reverse  the  decision  of  the  court 
below  on  a  question  of  fkct. 

But  where  in  a  suit  at  law  or  in  equity  commenced  prior  to  the  enactment  of 
the  Code  of  Procedure,  the  trial  is  had  after  the  act  of  July  10,  1851,  took 
effect  {Laws  of  1851,  pp,  876,  908,  $450),  the  review  in  this  court  is  con- 
fined to  questions  of  law. 

The  bill  was  filed  in  1842  before  the  vice-chancellor  of 
the  5th  circuit,  to  set  aside  a  deed  of  lands  alleged  to  have 
been  procured  from  the  plaintiffs  by  the  fraudulent  repre- 
sentations and  practices  of  one  Combs.  The  defendants 
answered,  denying  the  fraud,  and  a  replication  was  filed. 
Proofs  were  taken  before  an  examiner  prior  to  the  constitu- 
tion of  1846 ;  but  when  the  new  constitution  took  efiect, 
they  had  not  been  closed.  In  April,  1850,  the  cause  was 
heard  at  a  special  term  of  the  supreme  court  held  by  Mr. 
Justice  Mason  in  Madison  county  on  the  pleadings  and 
depositions,  and  a  little  additional  evidence  was  then  taken 
before  him;  and  a  decree  was  then  made,  granting  the 
relief  prayed  for.  In  November,  1850,  a  rehearing  was 
ordered  by  the  supreme  court  and  the  cause  was  reheard 
at  a  general  term  of  that  court  in  the  5th  diiitrict  in  May, 
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1851,  on  the  pleadings  and  proofs.  On  the  first  Mouday 
of  July,  1851,  that  court  reversed  the  decree  made  at 
special  term  and  dismissed  the  bill.  The  plaintiffs  irppeal- 
ed  from  this  decree  to  this  court.  The  return  to,  and  case 
printed  for  this  court,  contained  the  pleadings,  proofs, 
decrees  and  orders  made  in  the  cause,  but  no  statement  of 
facts  or  exceptions  to  the  decrees  made  iu  the  court  below. 

T.  Jenkins,  for  the  appellants. 

F.  Kemani  for  the  respondents. 

Denio,  J.,  delivered  the  opinion  of  the  courts  A  qirestion 
is  raised  whether  this  court  can  review  this  cuse  upon  the 
merits.  No  facts  have  been  found  in  either  branch  of  the 
supreme  court,  and  no  exceptions  were  taken  upon  the 
trial.  The  papers  sent  here  consist  of  the  testimony  and 
exhibits,  and  the  several  orders  made  at  the  general  and 
special  terms,  and  the  notices  of  appeal.  Moreover,  there 
IS  no  disputed  question  of  law  in  the  case.  No  doubt  was 
expressed  on  the  argument  but  that  the  complainant  was 
entitled  to  relief,  if  the  allegations  contained  in  the  bill 
were  sustained  by  the  proof,  and  none  is  entertained  by  the 
court.  The  only  review  which  the  case  is  susceptible  of, 
is  an  examination  of  the  testimony  for  the  purpose  of  deter* 
mining  whether  the  judgment  of  the  general  term  of  the 
supreme  court  is  in  accordance  with  the  case  made  by  the 
proofs.  The  suit  was  pending  when  the  Code  of  1848  took 
effect,  it  having  been  transferred  to  the  supreme  court  from 
the  court  of  chancery,  in  which  it  was  commenced,  My  the 
constitution  of  1846.  It  was  originally  heard  upon  plead- 
ings and  proofs  before  a  single  judge  of  the  supreme  court 
in  April,  1850,  and  a  decree  was  entered  m  favor  of  the 
con:plainants.  It  was  next  heard  in  May,  1851«  at  a  general 
term  of  the  supreme  court,  pursuant  to  an  order  granting  a 
rehearing ;  and  on  that  occasion  the  judgment  pronounced 
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by  the  judge  before  whom  it  was  first  heard  was  reversed, 
and  the  bill  was  ordered  to  be  dismissed  with  costs.  The 
plaintiffs  appealed  to  this  court  in  November,  1851. 

If  the  action  had  been  commenced  after  the  first  Code 
had  taken  effect,  so  that  the  new  system  had  a  plenary  ope- 
ration upon  it,  the  issue  would  have  been  tried  either  by  a 
jury  or  by  the  court  or  referees.  If  by  a  jury,  the  review 
here  would  have  been  upon  exceptions  taken  to  some  deci-* 
sion  or  ruling  of  the  judge  at  the  circuit  or  on  a  special 
verdict;  or  if  the  trial  had  been  by  the  court  or  by  referees, 
the  review  here  would  be  upon  exceptions,  or  upon  facts 
found.  {Code,  ^§  264,  265,  268,  272 ;  Livingston  v.  Radcliff, 
2  Comst.,  189.)  On  the  other  hand,  if  the  former  practice 
had  prevailed  throughout,  the  appeal  would  open  the  whole 
matter,  and  would  be  a  review  upon  the  evidence  as  well 
as  the  law.  The  appellate  court  in  such  cases,  in  the  Ian* 
guage  of  Chancellor  Kent,  "  acts  with  all  the  plenitude  of  a 
court  of  equity  of  original  jurisdiction."  (^Gelston  v.  Codimse^ 
1  Jokjis.  Ch.  R.f  189,  195.)  But  different  portions  of  the 
Code  took  eiiect  upon  the  suit  at  different  times.  At  the 
time  of  the  hearing  upon  pleadings  and  proofs,  which  was  in 
effect  a  trial  by  the  court  as  distinguished  from  a  trial  by 
jury  or  by  referees,  the  Code,  as  amended  by  the  act  of  April 
11,  1849  {Laws  1849,  p.  613),  was  in  force ;  but  only  por- 
tions of  it  were  applicable  to  existing  suits  {p.  614,  ^  8). 
The  sections  which  were  thus  applied  are  enumerated  in 
the  amended  act  to  facilitate  the  determination  of  existing 
suits,  passed  on  the  same  day  (Ji.,  p.  705).  None  of  the 
sections  of  chap.  4  of  title  8,  which  contains  the  provisions 
specially  applicable  to  "  trial  by  the  court,"  are  among  those 
80  applied  to  suits  commenced  prior  to  July  1,  1848.  Sec- 
tion 268  of  that  chapter  is  the  one  requiring  the  judge  on  such 
a  trial  to  "specify  the  facts  found  by  him ;"  and  it  declares  that 
the  questions  of  law  are  to  be  reviewed  in  every  stage  of  tha 
appeal,  and  the  questions  of  fact  upon  the  appeal  to  the  gene- 
ral term  of  the  same  court ;  and  that  both  classes  of  questions 
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can  only  be  reviewed  in  the  manner  prescribed  in  that  section. 
It  follows  that  when  the  trial  of  this  case  took  place  before 
Judge  Mason,  the  new  system  of  legal  procedure  did  not  affect 
such  trial.  The  practice  which  governed  it  was  that  which 
prevailed  before  the  enactment  of  ^he  Code,  and  the  eff*ect 
of  the  decree,  touching  its  liability  to  review,  was  that  which 
pre';^xisting  law  assigned  to  it.  There  were  no  exceptions 
and  no  finding  of  facts,  and  regularly  there  could  be  none. 
The  result  of  the  evidence  and  of  the  law  applicable  to  it, 
as  understood  by  the  judge,  was  embodied  in  the  decree, 
which  was  the  only  authentic  record  of  what  had  been  done. 
Upon  the  rehearing  in  May,  1851,  the  law  applicable 
to  the  suit,  as  one  which  overreached  the  Code,  was  the 
same  as  at  the  trial.  In  an  appeal  to  this  court,  the  form 
of  appealing  and  the  effect  of  the  appeal  as  a  stay  of  pro- 
ceedings must  have  been  according  to  the  Code.  All  the 
sections  of  the  Code  of  1849,  from  §  323  to  ^  343  inclusive, 
with  one  exception  of  no  importance  to  this  question,  were 
made  applicable  to  existing  suits  by  the  ameuded  act  to 
facilitate,  &c.  These  sections  relate  to  appeals  generally, 
and  to  appeals  to  the  court  of  appeals ;  and  are  for  the 
most  part  devoted  to  the  details  regulating  the  manner  of 
proceeding.  They  contain  no  provision  as  to  the  questions 
which  shall  be  the  subject  of  review. 

By  an  act  passed  July  10, 1851  {Lav»  1851,  p.  876),  a  great 
number  of  the  sections  of  the  Code  were  amended.  Section 
459,  as  thus  amended,  applies  the  provisions  of  the  Code  gene- 
rally to  suits  then  pending,  without  regard  to  the  time  when 
they  were  commenced  ;  and  it  declares  that  when  a  trial  is 
to  be  had  in  any  such  suit,  the  Code  shall  apply  to  the  trial 
and  all  subsequent  proceedings  {p.  903).  Upon  trials  by  the 
court,  after  this  act  took  effect,  though  the  action  were 
commenced  before  the  Code,  the  facts  must  be  found  accord- 
ing to  ^  268,  and  then  the  appeal  here  would  be  limited  to 
questions  of  law.  But  that  provision  can  have  no  effect  ipon 
trials  which  had  taken  place  before  it  was  enacted.    If  we 
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should  bold  that  we  cannot  look  into  the  evidence,  there 
would  be  nothing  to  review;  for,  as  I  have  stated,  no  excep- 
tions were  taken,  nor  any  facts  found.  And  this  omission 
was  not  the  fault  of  the  parties  or  their  counsel,  nor  of  the 
judge  before  whom  the  trial  was  had ;  for  the  law  under 
which  the  case  was  tried  did  not  recognize  exceptions,  or  the 
finding  of  facts,  in  the  class  of  actions  to  which  it  belonged. 
To  hold  that  we  cannot  look  into  the  evidence  would  deprive 
the  parties  of  their  appeal  altogether,  in  a  case  where  the 
decree  appealed  from  when  rendered  was  reviewable  accord- 
ing to  the  existing  law,  upon  the  facts  as  well  as  the  legal 
principles  involved  in  it.  I  do  not  think  we  are  required  or 
permitted  to  put  this  construction  upon  these  statutes. 
When  the  decree  was  pronounced,  it  did  not  determine  the 
rights  of  the  parties  absolutely,  but  it  was  subject  to  a  re- 
examination upon  all  the  evidence,  at  the  instance  of  either 
party ;  and  I  do  not  see  anything  in  the  subsequent  legisla- 
tion which  indicates  an  intention  to  take  away  the  right  to 
have  such  a  reexamination.  None  of  the  sections  of  the 
Code  regulating  the  proceedings  upon  appeal  specify  the 
principles  upon  which  the  review  is  to  be  had,  or  the  class 
of  questions  to  be  reviewed.  We  hold  that  in  cases  com- 
menced since  the  Code  and  fully  regulated  by  its  provi- 
sions, the  sections  prescribing  th^  manner  of  the  trial,  the 
direction  as  to  the  finding  of  the  facts,  and  the  language  of 
^  268  demonstrate  that  the  appeal  to  this  court  is  confined 
to  questions  of  law ;  but  none  of  these  sections  have  any 
efiect  upon  this  action,  for  the  reason  that  it  had  passed 
through  the  stage  to  which  they  relate  before  they  were 
made  applicable  to  it.  I  am  therefore  of  opinion  that  we 
are  obliged  to  examine  the  evidence  in  the  case,  and  to  de- 
termine whether  it  sustains  the  decree  which  has  been 
made. 

( The  learned  judge  then  examined  and  discussed  the  evi- 
dence and  came  to  the  conclusion  that  the  fraud  charged  in 
the  bill  was  established,  and  that  the  decree  made  by  the 
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supreme  court  at  general  term  should  be  reversed,  and  that 
mode  at  special  term,  with  some  modifications,  affirmed.) 


Decree  reversed. 


Bekabd  and  others  against  Sampson  and  others. 

A  written  contract,  executed  between  parties  not  in  performance  of  a  distinct 
and  separate  provision  of  prior  negotiations  and  agreements  between  them,  but 
covering  in  its  terms  or  legal  effect  the  whole  subject  matter  thereof,  extin- 
guishes and  supersedes  all  such  prior  negotiations  and  agreements. 

Accordingly  where  the  plaintifili,  on  the  2d  of  April,  agreed  with  the  agent  of 
the  defendants  to  charter  a  vessel  then  lying  at  Boston,  for  a  voyage  from 
Baltimore  to  Havre ;  and  th^  agent  then  delivered  to  the  plaintiffs  a  memo- 
randum signed  by  him,  stating  that  he  had  chartered  to  them  the  vessel  for 
the  voyage,  and  after  detailing  the  tdrms  of  the  contract  saying,  that  she 
should  proceed  from  Boston  to  Baltimore  without  delay ;  and  on  the  5th  of 
April,  a  charter-party  of  the  vessel  for  the  voyage  ftova  Baltimore  to  Havre, 
dated  the  2d,  was  executed  by  the  plaintiffs  and  defendants,  which  stated  that 
the  vessel  was  at  Boston,  but  contained  no  stipulation  as  to  when  she  should 
leave  there  or  be  at  Baltimore ;  in  an  action  brought  upon  the  agreement  con- 
tained in  the  memorandum  that  the  vessel  should  proceed  from  Boston  to 
Baltimore  without  delay,  HeXd^  that  this  agreement  was  merged  in  the  char- 
teivparty,  and  that  the  rights  and  duties  of  the  parties  depended  upon  its 
terms  or  legal  intendment. 

The  class  of  cases  in  which  a  prior  verbal  or  written  agreement  may  coexist 
w^ith  a  subsequent  written  one  relating  to  the  same  subject,  discussed  and 
|>ointed  out  by  Dbnio,  J. 

Action  in  the  superior  court  of  the  city  of  New-York,  to 
recover  upon  a  special  agreement  relative  to  the  chartering 
of  a  vessel.  The  complaint  alleged  that  the  defendants 
being  in  the  possession  or  having  the  control  of  a  vessel 
called  the  Sarah,  then  lying  in  the  port  of  Boston,  employed 
one  Ogden  of  New- York  as  their  broker  to  effect  her  charter 
for  a  voyage ;  that  Ogden  applied  to  the  plaintiffs,  and  that 
<m  the  2d  of  April,  1847,  an  agreement,  as  well  for  the 
chartering  of  the  vessel  for  a  voyage  from  Baltimore  to 
Havre,  as  that  she  should  proceed  from  Boston  to  Baltimore 
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without  delay,  was  concluded  between  the  plaintiflTs  and 
Ogden  as  agent  of  the  defendants,  the  terms  of  which 
were  contained  in  a  letter  written  and  delivered  by  Ogden 
to  the  plaintiffs  on  that  day.  The  letter  was  set  out  in  the 
complaint,  as  follows : 

«  New  'York,  April  2rf,  1847. 
**  Messrs.  Henard  &  Co., 

*'  Gent. — I  have  chartered  for  your  account  the  A,  1,  ship 
Sarah  for  a  voyage  from  Baltimore  to  Havre  ;  cargo  to  con- 
sist of  one-half  flour  and  one-half  wheat,  with  the  privilege 
of  sacks ;  wheat  at  sixty  pounds  to  the  bushel,  and  rye  fifty- 
six  pounds ;  freight  at  one  dollar  and  seventy-five  cents  per 
bbl.,  and  grain  at  forty-seven  cents  per  bushel,  with  five  per 
cent  primage ;  the  vessel  to  go  consigned  to  your  friends  in 
Havre,  with  the  usual  commissions ;  twenty  lay  days  to  be 
allowed  in  Baltimore  for  loading ;  should  any  alteration  be 
required  in  Baltimore,  in  altering  the  quantity  of  grain  or 
flour,  to  be  arranged  between  the  captain  and  your  friends ; 
freight  to  be  paid  at  the  rate  of  five  francs  and  twenty-fire 
centimes  to  the  dollar  ;  the  ship  to  proceed  from  the  port  where 
iJie  now  is  to  Baltimore  wiihotU  delay. 

"  Your  ob't  serv't, 

"John  Ogden." 

The  complaint  alFeged  as  breaches  of  this  agreement  that 
the  vessel  was  not  of  the  class  A,  No.  1,  but  that  repsirs 
and  changes  were  necessary  to  make  her  such,  and  that  she 
did  not  proceed  from  Boston  to  Baltimore  without  delay, 
nor  until  about  the  21st  of  April ;  and  averred  that  by 
reason  of  the  delay  the  plaintiffs  sustained  loss  and  damages 
to  a  large  amount,  for  which  judgment  was  demanded. 

The  defendants  by  their  answer  admitted  that  they  em- 
ployed Ogden  to  effect  a  charter  of  the  vessel,  and  that  he, 
on  the  2d  of  April,  applied  to  the  plaintifis,  and  then  wrote 
and  delivered  to  them  the  letter  set  out  in  the  complaint, 
but  they  denied  that  any  valid  contract  fcr  the  vessel 
was  closed  or  consummated  until  the  5th  of  April ;  that  on 
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tlie  last  named  day  a  contract  of  affreightment  or  clmrter- 
party  was  made  between  and  executed  by  the  respective 
parties  in  person,  which  was  set  out  in  the  answer.  (This 
contract  is  set  out  at  length  in  2  Duer^  285,  where  the  deci- 
sion of  the  superior  court  is  reported.)  This  contract  is 
dated  the  2d  of  April,  and  by  it  the  defendants  chartered 
the  ship  Sarah,  then  **  lying  in  the  harbor  of  Boston,"  to 
the  plaintiffs  ^'  for  a  voyage  from  Baltimore  to  Havre."  It 
in  terms  provided  that  the  vessel,  should  be  staunch  and  in 
every  way  fitted  for  the  voyagp,  and  should  receive  on  board 
the  cargo  therein  mentioned ;  that  the  plaintiffs  should  fur- 
nish to  the  vessel  at  Baltimore  a  full  cargo,  the  one-half  to 
be  flour  and  the  residue  to  be  wheat  and  rye  in  sacks,  the 
rye  not  to  exceed  three  thousand  bushels ;  and  pay  for  the 
use  of  the  vessel  during  the  said  voyage,  one  dollar  and 
seventy-five  ceilts  per  barrel  for  flour,  and  forty-seven  cents 
per  bushel  of  60  lbs.  of  wheat  and  rye,  with  five  per  cent 
primage,  payable  on  the  discharge  of  the  cargo  at  the  rate 
of  five  and  a  quarter  francs  to  the  dollar ;  that  the  lay  days 
for  loading  should  be  as  follows :  **  Commencing  from  the 
time  the  captain  reported  himself  ready  to  receive  or  dis- 
charge cargo,  twenty  days  at  Baltimore  for  loading,  and  to 
discbarge  with  dispatch ;  and  that  for  each  and  every  day's 
detention  by  default  of  the  plaintiffs  or  their  agent"  eighty- 
five  dollars  should  be  paid.  The  contract  further  provided, 
thsit  the  cargo  should  be  received  and  delivered  within 
reach  of  the  vessels  tackle,  and  that  she  should  be  con- 
signed to  the  friends  of  the  plaintiffs  at  Havre.  There  was 
nothing  expressed  in  the  contract  as  to  when  the  vessel 
should  leave  Boston  or  reach  Baltimore.  In  the  answer,  it 
was  insisted  that  by  the  execution  of  this  charter-party,  all 
previous  agreenients  and  negotiations  in  relation  to  the  char- 
tering of  the  vessel  became  of  no  effect ;  and  that  it  became, 
and  was  the  only  valid  and  existing  agreement  in  relation 
to  the  vessel  and  the  chartering  of  her,  and  that  the  rights 
and  obligations  of  the  parties  must  be  deteimined  by  it. 
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The  plaintiffs  by  their  reply  admitted  that  the  charter- 
party  set  out  in  the  answer  was  executed  on  the  5th  of 
April,  but  denied  that  all  previous  agreements  and  negotia- 
tions between  the  parties  in  relation  to  chartering  the  vessel 
became  merged  in  it,  and  alleged  and  insisted  that  the  cbar- 
terparty  related  only  to  so  much  of  the  previous  agreement 
as  concerned  the  vessel  after  she  should  arrive  at  Baltimore, 
leaving  the  stipulation  in  the  letter  of  Ogden,  that  the  vessel 
should  proceed  to  Baltimx)re,  in  full  force. 

The  cause  came  on  for  trial  before  Chief  Justice  Oakley 
and  a  jury,  and  after  the  counsel  for  the  plaintiffs  opened 
the  case  to  the  jury,  the  counsel  for  the  defendants  moved 
upon  the  pleadings  that  the  complaint  be  dismissed.  The 
court  granted  the  motion  and  the  plaintiffs  excepted ;  and 
judgment,  dismissing  the  complaint,  was  entered-  This 
judgment  was  affirmed  by  the  superior  court  at  a  general 
term.     The  plaintiffs  appealed  to  this  court. 

George  JP.  Bctts^  for  the  appellants. 

I.  The  defendants  have  i;ot  fully  complied  with  the  agree- 
ment contained  in  the  letter  of  April  2d.  The  execution 
of  the  charter-party  was  only  in  part  performance  of  that 
agreement.  {Gerrish  v.  Washburn,  9  Pick.,  338  ;  Hall  x.Mac- 
culiuy  6  Gill  4'  J.,  107 ;  Kelscy  v.  Dickson,  2  Blackf.,  236 ; 
S.  C,  3  Blaclcf,,  189;  McCulloch  v.  Girard,  4  Wash.  C.C. 
JZ.,  289.)  The  agreement  is  of  as  high  a  nature  as  the  char- 
ter-party ;  both  are  in  writing ;  neither  is  under  seal.  The 
question  in  this  case  is  not,  therefore,  whether  a  written 
contract  can  be  varied  by  parol  evidence,  but  whether  an 
existing  contract  has  been  in  fact  released  by  any  subse- 
quent agreement  of  the  parties.  {Bradford  v.  Bar^k  of  Ten^ 
nessee,  13  How.,  57.) 

II.  The  charter-party  does  not  extinguish  the  agreement 
made  April  2d,  that  the  "  Sarah  "  should  proceed  to  Balti- 
more without  delay.   1.  That  agreement  refers  to  a  royage  to 
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be  performed  before  the  charter-party  should  attach.  {White 
V.  ParkiUf  12  Eastf578f58i.)  2.  That  agreement  is  entirely 
consistent  with,  and  independent  of  all  the  provisions  of  the 
charter-party-  {Batterman  v.  Pierce^  3  HUU  171 ;  Potter  v. 
Hopkins^  25  Wend.y  417.)  Taken  in  connection  with  the 
charter-party,  it  applies  the  provisions  of  the  charter  to  the 
subject  of  it,  u  c,  the  voyage  from  Baltimore  to  Havre. 
(Almgren  v.  Dutilkf  1  Seld,j  28.) 

H.  E.  Davies,  for  the  respondents. 

I.  The  stipulations  contained  in  the  letter  of  the  2d  of 
April  are  merged  in  the  charter-party,  and  no  action  can  be 
maintained  thereon.  1.  The  voyage  from  Boston  to  Balti* 
more  was  part  of  the  voyage  covered  by  the  charter-party, 
and  that  is  the  legal  construction  of  the  chiarter-party. 
{yrAiidrcws  V.  AdainSf  1  Blngh.  N.  C,  29 ;  Abbot  on  Shipsj 
255, 5  Am.  ed.^  331.)  2.  The  court  is  bound,  as  matter  of  law 
to  treat  the  charter-party  as  containing  the  tvftole  contract^  and 
as  merging  all  the  prior  negotiations  between  the  parties,  and 
its  legal  construction  cannot  be  varied  by  evidence  of  an  in- 
consistent agreement,  prior  or  contemporaneous.  (2  Kmi^s 
Com.f  656 ;  GreenL  Ev.,  §§  275,  276 ;  Mumford  v.  McPhersotiy 
I  Johns.,  414 ;  La  Farge  v.  Rickert,  5  Wend.,  187  ;  Creers  v. 
Hobby,  14  Wend.,  26 ;  Barclay  Sf  Livingston  v.  Holm,  decided  in 
U.  S.  court  by  Jiulge  Bctts,  1852 ;  Cowen  S/'  HUVs  Notes  to 
Phil.  Ec,  2d  part,  p.  593,  ».  295,  and  cases  cited;  West.  R. 
R.  Cor.  V.  Bahcock,  6  Met.,  353  ;  Adams  v.  Wilson,  12  Met., 
138;  Gard.  Man.  Cor.  v.  Heald,  5  Me.  R.,  381.) 

Dean,  J.  The  plaintiffs  chartered  of  the  defendants  the 
ship  Sarah  for  a  voyage  from  Baltimore  to  Havre,  At  the 
time  of  the  fijrst  negotiation  between  the  parties,  and  also 
when  the  charter-party  was  executed,  the  Sarah  was  In  the 
port  of  Boston.  This  action  is  to  recover  damages  cu^t*ip^d 
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by  the  plaintifib  because  the  ship  did  not  proceed  without  « 
delay  from  Boston  to  Baltimore,  where  she  was  to  receive 
her  cargo  for  Havre.  The  action  is  not  on  the  charter-party, 
but  on  an  alleged  agreement  contained  in  a  letter  written 
during  the  negotiations  which  ended  in  the  contract  for  the 
voyage.  The  only  question  which  need  be  decided  in  this 
case  is,  whether  all  negotiations  in  reference  to  the  contract 
to  charter  were  not  merged  in  the  written  agreement.  The 
superior  court  held  that  they  were;  and  in  this  decision  I 
think  they  were  right.  It  has  been  too  long  settled  to  be 
now  disturbed  or  even  questioned,  that  a  written  contract, 
with  or  without  seal,  merges  all  prior  and  contemporaneous 
negotiations  in  reference  to  the  same  subject,  and  conse- 
quently that  a  separate  action  cannot  be  brought  upon  any 
such  prior  or  contemporaneous  statements.  This  rule  is 
general  in  its  application  and  embraces  contracts  in  refer- 
ence to  ships  as  well  as  all  other  subjects.  Had  the  plain- 
tiffs sued  on  the  implied  agreement  of  the  charter-party,  that 
the  voyage  from  Boston  to  Baltimore  should  be  made  with- 
out unreasonable  delay,  he  might  perhaps  have  sustained 
his  action ;  but  that  need  not  now  be  decided,  nor  is  it 
necessary  to  discuss  all  the  questions  raised  in  the  court 
below,  as  the  one  already  mentioned  disposes  of  the  whole 
case. 
The  judgment  should  be  affirmed. 

•  _  

Denio,  J.  The  charter-party  was  a  substitute  for  the 
stipulations  contained  in  the  previous  communications  be- 
tween the  plaintiffs  and  the  defendants*  agent.  That  instru- 
ment was  intended  to,  and  in  its  nature  did  cover  the  whole 
subject  of  those  communications ;  and  as  soon  as  it  was 
signed  it  superseded  all  that  had  gone  before,  and  consti- 
tuted the  only  contract  between  the  parties  for  the  luring 
by  the  plaintifli  of  the  defendants'  vessel.  There  is  a  class 
of  cases  where  a  subsequent  written  agreement  may  coexist 
with  a  prior  verbal  or  written  one  relating  to  the  sam^ 
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subject.  This  is  the  rule  where  the  latter  agreement  is  in 
execution  of  some  distinct  and  separable  provision  of  the 
earlier  one,  and  also  where,  though  made  at  different  times, 
they  are  both  intei;uled  to  take  effect  at  the  same  instant  and 
to  constitute  different  parts  of  the  same  arrangement. 
(McCuUock  V.  Girardy  4  Wash.  C.  C.  JJ.^  289;  MowaU  v. 
Lord  Iicmdahoroughi  3  Ellis  If  J3.,  '307.)  This  case  might 
well  have  fallen  within  that  rule  if  the  voyage  from  Boston 
to  Baltimore  had  been  a  substantial  portion  of  the  arrange 
ment  between. those  parties,  distinct  from  the  one  from  Bal 
timore  to  Havre,  as  the  plaintifli'  counsel  contends  it  was. 
In  such  a  case  it  would  have  been  reasonable  to  hold  that 
the  charter-party,  which  is  limited  to  a  contract  for  the  latter 
voyage,  left  untouched  that  portion  of  the  agreement  be- 
tween Ogden  and  the  plaintifis  which  concerned  the  transit 
of  the  vessel  to  Baltimore.  But  the  voyage  from  Boston 
to  Baltimore  was  a  subject  of  no  interest  to  the  plaintifis, 
except  as  preliminary  to  having  the  vessel  in  readiness  at« 
the  latter  place  to  commence  the  voyage  to  Europe.  If  it 
was  material  to  the  plaintiffs  to  have  a  positive  or  proxi 
mate  time  fixed  upon  for  the  vessel  to  be  prepared  to  receive 
her  cargo  at  Baltimore,  as  no  doubt  it  was,  a  stipulation 
pointing  to  that  object  was  part  and  parcel  of  the  contract 
for  the  voyage  from  Baltimore  to  Havre.  A  provision  that 
she  should  sail  from  Boston  immediately,  or  at  a  given  day, 
for  the  purpose  of  being  at  Baltimore  for  the  plaintiffs*  use, 
would  not  differ  in  respect  to  its  connection  with  the 
principal  voyage,  from  one  fixing  a  day  within  which  she 
was  to  be  at  the  port  of  Baltimore  ready  to  receive  the 
plaintiffs'  cargo.  Either  of  these  stipulations  would  eon 
stitute  a  term  of  the  main  contract,  but  could  not  be 
regarded  as  a  distinct  subject.  If  a  day  had  been  agreed 
upon  in  the  correspondence  between  the  broker  ai^d  the 
plaintiffs  for  the  vessel  to  be  at  Baltimore,  but  when  the 
formal  contract  came  to  be  executed  that  circumstance  had 
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been  omitted,  the  inference  which  the  law  would  make, 
would  be  that  the  plaintiffs  had  waived*  that  part  of  the 
agreement,  and  that  both  parties  had  elected  to  repose  upon 
the  legal  construction  of  a  contract  not  containing  an 
express  stipulation  as  to  that  particular.  In  the  absence 
of  an  express  provision,  the  law  requires  the  owner  of  the 
ship  to  proceed  with  reasonable  diligence.  {McAndrcw  v. 
Adams^  1  Bing.  N.  C,  29.)  If  there  was  a  failure  to  use 
such  diligence  in  this  case,  the  plaintiffs  were  entitled  to 
their  damages  for  the  wrong  thus  done  them  ;  but  the  pre- 
sent action  was  not  adapted  to  such  a  case,  the  plaintiffit 
relying  solely  upon  an  express  contract  of  the  broker  to  sail 
immediately  from  Boston,  and  not  noticing  in  any  way  the 
charter-party,  which  was  the  real  agreement  between  the 
parties. 

It  is  argued  by  the  plaintiffs'  counsel  that  the  case  is  not 
within  the  rule  which  forbids  the  introduction  of  parol 
evidence  to  vary  the  terms  of  a  written  contract,  because, 
as  it  is  insisted,  the  antecedent  agreement  was  in  writing 
as  well  as  the  charter-party  itself.  But  the  defendants 
could  not  be  charged  upon  the  contract  signed  by  Ogden, 
except  by  the  introduction  of  oral  evidence  to  prove  his 
authority  to  act  for  the  defendants.  Instead  of  relying  upon 
that,  the  plaintiffs  elected  to  take  the  express  written  agree 
ment  of  the  defendants.  To  make  it  clear  that  this  was  a 
substitute  for  what  had  passed  between  the  plaintiffs  and 
the  broker,  it  was  made  to  bear  date  on  the  day  on  which 
the  broker's  letter  was  written,  though  it  was  not  executed 
until  some  days  afterwards.  It  repeated  the  stipulations  in 
the  broker's  letter,  so  far  as  it  was  intended  to  adopt  them. 
It  was  a  complete  contract  in  itself,  and  embraced  all  the 
particulars  essential  to  make  a  perfect  agreement  for  the 
charter  *of  the  defendants'  vessel.  I  am  satisfied  that  it  con- 
tains all  the  available  stipulations  existing  between  the 
paities  respecting  the  chartering  of  that  vessel.    I  am  of 
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opinioD,  therefore,  that  the  judgmeut  of  the  supreme  court 
is  right  and  should  be  affirmed. 

Judgment  accordingly. 


The  Mutual  Benefit  Life  Insurance  Co.  against  Davis 

Prima  facie ^  a  foreign  corporation  is  entitled  to  recover  in  the  coarts  of  this 
state  upon  a  promissory  note  executed  to  it. 

And  whero,  in  an  action  by  such  a  corporation  upon  a  note,  it  only  appears  that 
it  was  created  to  effect  insurance  upon  lives,  and  that  the  note  was  executed 
to  it  for  the  premium  on  a  policy  of  insurance  issued  by  it,  it  will  he  pre- 
sumed that  the  insurance  was  such  as  the  company  was  authorized  to  make, 
and  that  the  note  was  legal,  until  the  contrary  appears. 

A  mutual  life  insurance  company,  the  charter  of  which  declares  that  all  pe^ 
sons  insured  shall  be  deemed  members,  and  provides  that  its  officers  may 
take  the  notes  of  the  members  for  premiums,  in  proportion  to  the  amounl 
insured,  is  not  authorized  to  take  the  note  of  a  person  other  than  the  party 
insured  for  the  premium.  The  policy  of  the  charter  is,  that  the  person  ob- 
taining the  insurance  shall  be  liable  on  the  note  executed  for  the  premium. 

Action  commenced  in  the  supreme  court  in  July,  1851. 
The  complaint  alleged  that  the  plaintiff  was  incorporated 
in  1845,  by  an  act  of  the  legislature  of  the  State  of  New 
Jersey,  entitled  "  An  act  to  incorporate  the  Mutual  Benefit 
Life  Insurance  Company,"  and  that  in  addition  to  the  usual 
powers  of  succession  and  of  suing  and  being  sued,  it  was 
"  authorized  to  insure  the  respective  lives  of  the  corporators, 
and  to  make  all  and  every  insurance  appertaining  to,  or 
connected  with  life  risks  of  whatsoever  kind  or  nature,  and 
to  issue  policies,  in  pursuance  of  the  act,  upon  such  terms 
and  conditions  as  by  its  directors  should  be  deemed  expedi- 
ent.''  The  complaint  further  stated,  that  the  defendant  at 
the  several  times  when  they  bear  date,  and  for  the  conside- 
ration hereinafter  stated,  executed  to  the  plaintiff  five  pro- 
missory notes,  viz :  (1.)  A  note  dated  the  first  of  December, 
1849,  for  S279.77,  for  a  part  of  the  premium  of  insurance 
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then  payable  upon  a  policy  of  insurance  iwued  by  the 
plaintiff  to  the  defendant  on  the  first  of  Deceoiber,  1847 ; 
(2.)  A  note  dated  the  8th  of  December,  1849,  for  $549.71, 
for  a  part  of  the  premium  of  insurance  then  payable  upon 
a  policy  issued  by  the  plaintiff  to  one  Marsh  on  the  9th  of 
December,  1849,  and  which,  note  was  executed  by  the 
defendant  to,  and  accepted  by  the  plaintiff  in  payment  of  a 
part  of  the  premium  then  payable  on  such  policy ;  (3.)  A 
note  dated  the  16th  of  March,  1850,  for  356.95,  for  a  part 
of  the  premium  of  insurance  then  payable  upon  a  policy 
issued  by  the  plaintiff  to  the  defendant  on  the  16th  of  Miureh, 
1846 ;  (4.)  A  note  dated  the  26tfa  of  March,  1850,  for 
$223.01,  for  a  part  of  the  premium  of  insurance  then  pay- 
able upon  a  policy  issued  by  the  plaintiff  to  one  Lucy  Lee 
on  the  26th  of  March»  1847,  and  which  note  was  executed 
by  the  defendant  to,  and  accepted  by  the  plaintiff  in  pay- 
ment of  a  part  of  the  premium  then  payable  on  such  policy ; 
(5.)  A  note  dated  the  1st  of  April,  1850,  for  $294^26,  for  a 
part  of  the  premium  of  insurance  then  payable  upon  a 
policy  issued  by  the  plaintiff  to  one  Mary  Davis  on  the  1st 
of  April,  1848,  and  which  note  was  executed  by  the  defen- 
dant to,  and  accepted  by  the  plaintiff  in  payment  of  a  part 
of  the  premium  then  payable  on  such  policy.  Each  of  the 
notes  was  payable  to  the  plaintiff  with  interest  at  six  per 
cent,  **  twelve  months  after  date,  or  sooner  if  required  tD 
meet  assessments  made  by  the  plaintiff*'  It  was  further 
alleged  in  the  complaint,  that  the  notes  severally  became 
payable  before  the  commencement  of  the  suit«  and  that  no 
part  of  the  same  had  been  paid,  and  judgment  for  their 
amount  was  demanded. 

The  defendant,  by  his  answer,  set  up  four  separate  de- 
fences.   The  first  and  second  were  to  all  the  rvotea. 

The  third  defence  was  to  the  second,  fourth  and  fifth  notes, 
being  those  for  premiums  on  policies  issded  to  other  persons 
than  the  defendant.  It  stated  that  the  plaintiff  was  a  corpo- 
ration created  by  the  Soite  of  New  Jersey,  doing  bjsineas 
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ifi  the  State  of  New*Tork,  and  that  it  was  incorporated  for 
tire  purpose  of  carrying  on  the  business  of  mutual  life  insu-* 
ranee  and  for  no  other  purpose ;  that  by  the  2d  section 
of  the  act  of  incorporation,  it  was  '*  declared  and  provided 
that  all  persons  who  should  insure  in  or  with  the  corpora- 
tion should,  while  they  continued  so  insured,  be  deemed  to 
be  and  taken  as  members  of  the  corporation ;"  that  by  the 
6th  section  of  the  act,  it  was  "  declared  and  provided  that 
it  should  and  might  be  lawful  for  the  officers  of  the  corpo- 
ration to  take  the  notes  or  obligations  of  the  members  for 
the  amount  either  in  part  or  in  whole  of  the  premium  of 
insurance  in  proportion  to  the  amount  insured  ;"  and  that 
the  act  contained  no  other  provision  in  relation  to  taking 
the  notes  or  obligations  of  any  person  for  any  purpose  what- 
ever. This  defence  further  alleged,  that  at  the  time  the 
defendant  executed  the  three  notes  therein  mentioned,  he 
was  a  citizen  of  this  state  and  had  not  insured  in  or  with 
the  plaintiff  or  become  a  member  thereof;  and  that  such 
notes  were  not,  nor  was  either  of  them  executed  by  him  as 
a  member  of  the  corporation  for  the  amount  either  in  whole 
or  in  part  of  any  premium  of  insurance  owing  by  him,  but 
that  the  said  three  notes  were  executed  by  the  defendant, 
without  there  being  any  consideration  therefor  to  him,  for 
the  accommodation  respectively  of  Marsh,  Lee  and  Mary 
Davis,  in  the  complaint  named,  which  was  known  to  the 
plaintiff;  and  that  the  same  were  received  by  the  plaintiff 
for  the  respective  premiums  of  insurance  upon  the  policies 
issued  by  the  plaintiff  to  said  Marsh,  Lee  and  Mary  Davis 
respectively,  whereby  they  respectively  became  insured  in 
the  company  and  members  thereof;  and  that  he,  the  de* 
fendant,  was  in  no  manner  interested  in  said  policies  or  in 
the  insurance  effected  thereby,  which  the  plaintiff  well  knew 
at  Ihe  time. 

The  fourth  defence  was  to  the  note  thirdly  set  forth  in 
the  complaint,  and  alleged  that  it  was  given  for  a  part  of 
the  premium  due  upon  a  policy  by  which  the  plaintiff  agreed 
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to  insure  the  life  of  Mary  A.  Davis  for  the  sum  of  five  thou* 
sand  dollars,  to  be  paid  defendant  on  her  decease ;  that  sidd 
Mary  A.  Davis  was  the  wife  of  the  defendant,  and  that  he 
had  no  insurable  interlest  in  her  life. 

The  plaintiff  demurred  to  the  first,  second  and  third  de- 
fences contained  in  the  answer,  and  took  issue  upon  the 
fourth  by  a  reply,  alleging  that  the  defendant  had  an  insu- 
rable interest  in  the  life  of  Mary  A.  Davis  therein  named. 

The  issues  of  law  and  fact  were  by  consent  referred  to 
and  tried  by  J.  L.  Talcott  as  a  referee.  He  decided  that 
the  demurrers  to  the  first  and  second  defences  set  out  in  the 
answer  were  well  taken,  and  that  the  demurrer  to  the  third 
defence  was  not  well  taken ;  and  as  to  the  fourth  defence,  he 
found  the  defendant  had  an  insurable  interest  in  the  life  of 
Mary  A.  Davis,  and  that  there  was  due  upon  the  note  there* 
in  mentioned  its  full  amount  with  interest*  The  referee 
thereupon  ordered  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  first  and  third  notes  set  out  in  the  complaint, 
being  the  notes  for  premiums  on  policies  issued  to  the  defen- 
dant and  dismissed  the  complaint  as  to  the  causes  of  action 
upon  the  second,  fourth  and  fifth  notes,  they  being  for  pre- 
miums on  policies  issued  to  other  persons.  The  plaintiff 
appealed  to  the  general  term  from  so  much  of  the  judgment 
as  dismissed  the  complaint  as  to  these  three  notes.  The 
appeal  was  heard  in  the  8th  district,  and  the  judgment 
affirmed,  with  costs  of  the  appeal  to  the  defendant.  Tire 
plaintiff  appealed  to  this  court. 

As  P.  Ntcholit  for  the  appellant. 

John  Huhbellf  for  the  respondent. 

Hand,  J.  It  appears  by  the  complaint  that  this  is  a 
foreign  corporation ;  but  prima  facie,  a  foreign  corporation 
may  sue  on  a  note  here  the  same  as  a  domestic  corporation 
or  natural  person.    {Norris  v.  Siaps,  Hob.,  211 ;  Bk.  Mich.  v. 
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Williamsy  5  Wend.,  482 ;  Silver  Lake  v.  Norths  4  Johns.  C.  IL^ 
370 ;  Ang,  SfA.  on  Corp.,  5689,  and  ca$e$  there  cited;  Ld.  Ray.f 
1532 ;  Stra.,  612 ;  4  Barb.,  130.)  But  it  is  said  that  the 
complaint  does  not  show  that  the  company  had  authority 
to  take  these  notes*  It  is  alleged  that  each  note  was  given 
as  a  part  of  a  premium  of  insurance  then  payable  on  certain 
specified  policies  issued  to  the  defendant  and  other  persons, 
and  was  payable  twelve  months  after  date,  or  sooner  if 
required  to  meet  assessments;  and  as  it  is  further  stated 
that  the  business  of  the  corporation  is  to  insure  the  lives  of 
the  corporators,  the  insurance  must  be  presumed  to  have^ 
been  of  that  kind.  Besides,  it  does  not  appear  by  the  com* 
plaint  that  the  policies  were  issued  or  the  notes  given  in  this 
state.  If  it  had,  we  are  not  to  presume  that  the  plaintiff 
has  not  complied  with  the  requirements  of  our  statute  in 
such  cases.  Four  of  them  are  also  said  to  have  been  upon 
the  lives  of  others ;  but  we  cannot  know  that  the  defen- 
dant had  no  interest  in  the  life  of  the  person  insured,  or  that 
there  was  no  other  consideration;  nor,  without  looking 
farther  into  the  pleadings,  can  we  know  that  such  a  note 
was  not  authorized  by  'the  charter.  Prima  facie,  then,  the 
notes  arc  valid ;  and  I  see  no  objection  on  the  face  of  the 
complaint  to  a  recovery  by  the  plaintiff. 

But  the  third  answer  or  plea  purporting  to  be.  a  defence 
to  three  of  the  notes  presents  a  very  different  case.  The 
allegations  in  it,  are,  in  brief,  that  the  company,  though 
incorporated  in  another,  is  doing  business  in  this  state  where 
the  defendant  resides ;  and  that  these  notes  were  given  here ; 
that  the  company  was  incorporated  solely  for  the  purpose 
of  carrying  on  the  business  of  mutual  life  insurance ;  that 
by  the  act  of  incorporation,  persons  while  insured  are 
members ;  that  the  company  may  take  notes  of  the  members 
for  the  whole  or  a  part  of  the  premiums ;  and  that,  with 
this  exception,  the  act  contained  no  provision  in  relation  to 
taking  notes  of  any  person ;  that  these  notes  were  given 
for  premiums  only,  and  were  given,  one  for  the  premium 
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upon  a  policy  of  insurance  issued  to  one  Marsh,  by  whict 
Harsh  became  a  member;  and  that  it  was  given  for  the 
accommodation  of  Marsh,  and  without  consideration  as 
between  Mai*sh  and  defendant,  or  plaintiff  and  defendant,  of 
between  defendant  and  other  perscms,  and  for  the  sole  por- 
{KMse  as  aforesaid;  that  defendant  was  not  and  did  not 
become  a  member,  nor  was  he  in  any  way  interested  in  said 
policy ;  and  it  does  not  appear  that  the  insured  was  a  pa^ty 
to  the  note.    The  facts  are  the  same  substantially  as  to  the 
other  two  notes  mentioned  in  this  plea ;  and  the  question 
>  arising  upon  these  facts,  as  I  understand  them,  is  simply 
whether  the  company  on  issuing  a  policy  can  take  the  note 
of  a  third  person  for  the  premium,  instead  of  that  of  the 
person  becoming  insured*    A  note  to  the  corporation  for  a 
valuable  consideration,  and  not  obtained  in  violation  of  its 
charter,  but  in  *the  way  of  its  business,  would  be  good. 
Instead  of  requiring  payment  of  the  premiums,  the  act,  in 
this  case,  provides  that  it  shall  be  lawful  to  take  the  notes 
of  the  members.    The  mode  of  doing  this  part  of  the  busi- 
ness is  pointed  out ;  and  that  mode  I  think  should  be  sub- 
stantially followed.    If  not  necestory  to  membership,  the 
other  members  of  the  company  have  a  right  to  require  that 
every  person  insured  should  pay  or  give  his  own  note,  and 
not  that  of  a  stranger  who  has  no  interest  in  the  company. 
I  do  not  say  no  one  but  the  person  insured  should  sign  the 
note  in  any  case,  nor  but  that  one  may  be  so  far  beneficially 
interested  as  to  authorize  his  giving  the  note^  though  not 
himself  nominally  Insured ;  but  this  is,  theoretically  at  least, 
a  qrstem  of  mutual  indemnity  and  Ijidiility ;  and  the  plan 
evidently  indicated  by  the  charter  should  be  followed.   Per- 
haps cases  may  arise  autiborizing  a  departure ;  but  if  so,  this 
is  not  one  of  them.    It  does  not  appear  that  the  defendant 
had  any  interest  in  these  lives,  which  he  could  have  insured. 
It  is  not  shown  that  he  was  a  member,  or  assignee  of  the 
policies,  or  had  any  interest  therein.    The  referee  was  right, 
therefore,  in  folding  that  on  these  pleadings,  the  plaintiff 
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cauld  not  recover  upon  the  notes  given  by  the  defendant  for 
premiums  upon  the  policies  of  insurance  issued  to  Marsh, 
Lee  and  Mary  Davis. 
The  judgment  should  be  affirmod. 

Gabdiner,  Ch.  J.,  Marvin,  Crippek  and  Dean,  Js.,  were 
also  foi^  affirmance*  Dekio,  J.,  dissented.  Ruggles  and 
JonNSONt  Js.,  took  no  part  in  the  decision. 

Judgment  affirmed. 


Stanton  and  others  against  Ellis. 

l»y  fbrce  of  tbo  statete  (2  H.  S.,  88,  ^  19),  a  discharge  granted  on  the  applica- 
fioQ  of  an  insolvent  and  two-thiids  in  amount  of  his  creditors,  is  conclu- 
sive evidence  of  the  statutory  prooeodli.gs  and  &cts  therein  recited,  except 
those  which  were  necessary  to  confer  jurisdiction  upon  the  officer  grant- 
ing it 

0at  the  discfaavge  is  not  concfuslre  evidence  of  the  &cts  requisite  to  give  the 
officer  Jurisdiction  to  entertain  the  proceedings,  although  they  are  therein 
stated  to  have  hoen  proved  before  him. 

To  confer  jurisdiction  on  the  officer,  the  schedule  of  the  insolvent's  creditors 
annexed  to  his  DctitionshouM  state  the  amount  owing  to  each  creditor  there- 
in named. 

And  where  the  schedule  was  in  bUmlE  as  tathe  siwi  owing  to  one  of  the  credi- 
tors therein  named ;  Held,  that  this  was  a  jurisdictional  defect  Avhich  render- 
ed the  dischar^  void,  notwithstanding  it  recited  that  two-thirds  in  amount 
of  tlio  creditors  united  in  the  petition,  and  that  it  satisikctorily  appeared  to 
the  officer  that  the  insolvent  kfd  in  all  respecta  complied  with  the  require- 
ments of  the  statute. 

The  ground  upon  which  this  case  wa'i  decided  by  the  supremo  court  {see  16 
JSarh,,  810)  doubted  by  Dcnio,  J 

ActiON  commenced  in  the  supreme  court  in  185$2|  upon 
a  judgment  recovered  in  that  court  against  the  defendant  on 
the  l]th  of  February,  1843,  for  $601.12  in  favor  of  George 
W.  Stanton,  Qeorge  W.  Stanton,  jr.,  and  Charles  Stanton. 
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In  1845,  Charles  Stanton  transferred  his  interest  in  the  judg- 
ment to  his  co-plaintiffs  therein.  Gheorge  W.  Stanton  died 
in  1849,  and  this  action  was  in  the  name  of  his  executors 
and  George  W.  Stanton,  jr.  On  the  trial  of  the  cause  at 
the  Jefferson  county  circuit,  before  Mr.  Justice  Pratt,  with- 
out a  jury,  the  plaintiffs  proved  the  above  facts  and  rested. 
The  defendant  then  read  in  evidence  a  discharge,  dated  the 
1st  day  of  January,  1847,  granted  by  Qeorge  C.  Sherman, 
Esq.,  judge  of  the  court  of  common  pleas  of  Jefferson  county 
and  of  the  degree  of  counselor,  &c.,  under  the  statute  "  of 
voluntary  assignments  made  pursuant  to  the  application  of 
an  insolvent  and  his  creditors,'*  and  which  was  recorded  the 
27th  of  the  same  month  of  January.  The  discharge  recited 
that  Ellis,  the  defendant,  in  conjunction  with  so  many  of  his 
creditors  residing  in  the  United  States,  who  had  debts  in 
good  faith  against  him  amounting  to  at  least  two-thirds  of 
all  the  debts  owing  by  him  to  creditors  residing  within  the 
United  States,  presented  a  petition  to  Judge  Sherman,  pray* 
ing  that  he,  Ellis,  be  discharged  from  his  debts  pursuant  to 
the  statute  on  complying  with  its  provisions.  It  furthei 
recited  that  a  day  was  appointed  for  the  cveditors  of  the 
insolvent  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted ;  that  notice  of  the  same  was  duly 
published  and  given  according  to  the  statute  ;  and  *^  that  it 
satisfactorily  appeared  to  him"  (the  judge  granting  the  dis- 
charge), *<  that  the  insolvent  had  conformed  in  all  respects  to 
those  matters  and  things  required  of  him  afpording  to  the 
true  intent  and  meaning  of  said  statute ;"  and  after  reciting 
that  the  insolvent  had  executed  an  assignment  of  his  estate 
to  trustees,  pursuant  to  the  statute,  discharged  him  from 
his  debts. 

The  counsel  for  the  plaintiffs,  in  reply,  gave  in  evidence 
the  papers  upon  which  the  discharge  was  granted.  Among 
them  was  the  schedule  of  the  creditors  of  Ellis,  the  insol- 
vent, annexed  to  the  petition  for  his  discharge.  In  this 
schedule,  George  W.  Stanton  &  Sons  were  named  as  his 
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creditors,  and  the  debt  owing  them  was  stated  to  be  for 
merchandise  and  in  judgment  in  the  supreme  court,  but  no 
amount  was  stated ;  and  the  column,  in  which  the  amounts 
of  the  indebtedness  to  the  several  other  creditors  named  in 
the  inventory  were  placed  opposite  their  respective  names, 
was  left  in  blank  opposite  the  name  of  Stanton  &  Sons.  It 
also  appeared  thatithe  affidavit  of  the  publication  in  one  of 
the  newspapers,  of  the  notice  to  creditors  to  show  cause, 
&c.,  was  sworn  to  before  a  master  in  chancery. 

The  counsel  for  the  plaintifis  insisted  that  the  discharge 
was  void  on  various  grounds ;  and  the  juatice  before  whom 
the  cause  was  tried  so  ruled,  and  ordered  judgment  in  favor 
of  the  plaintifis  for  the  amount  of  the  original  judgment  and 
costs.  The  counsel  for  the  defendant  excepted.  The  judg- 
ment ordered  at  the  circuit  was  affirmed  by  the  supreme 
court  at  a  general  term,  in  the  5th  district.  The  case  was 
decided  in  that  court,  upon  the  ground  that  the  affidavit  of 
publication  sworn  to  before  the  master  in  chancery  was  not 
legal  proof  of  its  publication,  he  not  being  authorized  to 
take  affidavits  to  be  used  in  the  proceeding,  as  appears 
from  a  report  o^the  decision  in  16  Barbour^  319.  The  de- 
fendant appealed  to  this  court. 

J.  W.  Tamblinj  for  the  appellant. 

> 

B.  J3.  Burtf  for  the  respondents.  • 

Dekio,  J.,  delivered  the  opinion  of  the  court. 

The  statute  under  which  the  insolvent  proceedings  were 
.«ad,  which  were  in  question  in  this  case,  declares  the  efiect 
of  a  discharge  to  be  as  follows :  **  The  original  discharge,  the 
roword  thereof,  and  a  transcript  of  such  record,  duly  authen- 
ticated, shall  be  conclusive  evidence  of  the  proceedings  and 
facts  therein  contained."  (2  JR.  jS.,  38,  ^  19.)  Notwithstand-* 
ing  thiu  strong  language,  the  constant  course  of  adjudica- 
tion has  determined  that  the  facts  upon  which  the  jurisdic- 
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tion  of  the  officer  depends,  may  be  inquired  into  by  a  party 
seeking  to  impeach  the  final  order  in  .a  collateral  action; 
and  if  a  defect  is  ascertained  the  whole  proceeding  is 
declared  void.  {Barber  v.  Window^  12  Wend.j  102 ;  Van  AU- 
iyne  v.  Erwine^  1  Keift.^  331,  and  cases  died;  Morgan  T«  Dyert 
10  Johns,,  161 ;  SackeU  v.  Andross^  5  HUl^  327 ;  Vamum  v. 
W/ieclcr,  1  DeniOf  331.)  The  recitals  in  a  discharge  are  held 
to  be  prima  facie  evidence  only  of  jurisdictional  facts.  {Jenis 
V.  Stebbins,  11  Johns.^  224.)     But  these  are  subject  to  be 

•  disproved.  The  rule,  therefore,  is,  that  where  the  officer  is 
shown  to  have  acquired  jurisdiction,  the  discharge  reciting 
the  performance  of  the  subsequent  statutory  requirements 
is  incontrovertible  evidence  that  they  have  been  performed 
AS  stated,  but  it  is  not  in  the  power  of  the  officer  to  create 
such  evidence,  unless  he  has  in  the  first  place  acquired  a 
right  to  proceed  in  the  case,  by  the  performance,  by  tiie 
party  invoking  his  action,  of  the  preliminary  steps  require! 
by  law  to  be  taken  as  a  condition  to  his  entertaining  the 
case.  In  applications  by  an  insolvent  and  his  creditors  under 
the  third  article  of  the  title  of  the  Revised  Statutes  relating 
to  non-resident,  absconding,  insolvent  and  ijnprisoned  debtors 
(2  R,  S.J  16),  the  debtor  is  required  to  deliver  to  the  officer 

^with  his  petition  a  certain  schedule  containing  an  account 
of  his  creditors,  in  which  is  to  be  stated  the  sum  owing  to 
each  creditor,  and  the  nature  of  each  debt  or  demand, 
whether  arising  on  written  security,  on  account,  or  other- 
wise." (§5.)  The  petition  is  to  be  signed  by  two-thirds 
in  amount  of  all  his  creditors  residing  within  the  United 
States*  (^  2.)  In  the  papers  delivered  by  the  defendant 
when  he  applied  to  Judge  Sherman,  the  schedule  of  his 
creditors  contained  the  names  of  George  W.  Stanton  & 
Sons  as  such  creditors,  and  a  statement  that  their  debt 
was  in  judgment  in  the  supreme  court,  and  that  it  was  for 
goods,  wares  and  merchandises ;  but  it  omitted  to  state  the 
amount  of  the  debt,  the  proper  place  in  the  column  of 
amounts  being,  accidentally,  I  presume,  left  blank.    Now  • 


ALBANY,  JUNE,  1855.  579 

8tantoa  agaitut  Ellis. 

although  the  discharge  recites  that  it  had  been  made  to 
appear  satiflfactorilj  to  the  officer  that  the  defendant  had 
conformed  in  all  respects  to  the  requirements  of  the  act, 
yet  it  was  proved,  by  the  production  of  the  petition  and 
schedule,  that  in  the  respect  just  mentioned  there  was  a 
failure  so  to  conform.  It  was  impossible  for  the  officer  to 
know  that  two-thirds  in  amount  of  the  defendant's  creditors 
had  subscribed  his  petition ;  for  the  aggregate  amount  of  all 
his  debts  could  not  be  stated  until  it  was  known  how  much 
he  owed  to  Messrs.  Stanton  &  Son.  This  was  a  fatal  defect 
in  an  important  jurisdictional  requirement,  and  the  officer 
had  no  right  to  make  any  order  upon  the  petition.  If  no 
mention  had  been  made  of  this  debt,  the  papers  would  have 
been  regular  on  their  face  and  the  discharge  would  have 
been  valid  so  far  as  that  obligation  is  concerned,  nnless  it 
had  been  shown  that  the  suppression  was  with  fraudulent 
motives.  So,  if  an  incorrect  amount  had  been  inserted. 
{2  R.  iS.,  81,  ^  35,  9ubd,  4.)  The  difficulty  in  the  case 
is  that  the  schedule  showed  affirmatively  that  there  was 
a  creditor,  the  amount  of  whose  debt  was  not  stated 
It  might  be  more  or  less ;  and  if  it  reached  a  certain  amount, 
the  debts  of  the  petitioiing  creditors  would  not  have 
amounted  to  two-thirds  of  all  the  petitioners'  debts,  and  it 
was  utterly  impossible  for  the  officer  to  tell  whether  it  did 
amount  to  such  a  s^mi  or  not.  For  this  reason,  without 
examining  the  point  passed  upon  by  the  general  term  of  the 
supreme  court,  I  am  of  opinion  that  the  judge,  before  whom 
the  action  w*as  tried,  decided  correctly  in  rejecting  the  dis- 
charge as  a  defence.  Cunningham  v.  Bucklin  (8  Cotr.,  178) 
is  not  opposed  to  this.  Judge  Savage  said :  '^  There  is  no 
question  here  as  to  jurisdiction.  The  commissioners  had 
by  statute  jurisdiction  of  the  subject  matter.  By  the  peti- 
tion and  oath  of  Shepherd  he  acquired  juiisdiction  of  his 
person."  I  think  the  court  fell  into  a  mistake  in  supposing 
that  taking  up  the  case  after  a  discontinuance  did  not  raise 
a  question  of  jurisdiction.    But  it  is  enough  for  my  purpose 
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that  they  admiti  impliedly,  that  his  license  would  not  shield 
him  unless  he  once  acquired  jurisdiction.  I  have  some 
doubt  about  the  point  decided  by  the  supreme  court  in  this 
case.  If  jurisdiction  was  acquired  by  the  original  papers, 
I  suspect  that  the  recital  in  the  discharge  covers  the  want 
of  notice. 

The  judgment  should  be  affirmed 

Judgment  accordingly. 


FosQATE  and  others  against  The  Hebkimeb  Manufactubiko 

AND  Hydbauuc  Co.  and  others. 

Where,  in  an  action  against  four  defendants  to  recorer  possession  of  land,  Ibe 
complaint  stated  that  one  of  them  ii]\ja8tly  claimed  title  to  the  premises,  and 
the  others  were  in  possession  ander  him,  and  that  the  defendants  unjustly  with- 
held the  possession  from  the  plaintifT;  the  answer  merely  denied  the  allegation 
as  to  withholding  possession,  and  alleged  that  the  one  was  the  owner  of  and 
entitled  to  the  premises ;  on  the  trial  it  was  proved  by  the  defendants,  subject 
to  objection,  that  they  occupied  seyerally  distinct  parcels  of  the  premii^s, 
Jleldf  tliat  under  the  pleadings  the  plaintiff  was  entitled  to  recover  against 
all  the  defendants. 

If  there  was  an  improper  Joinder  of  parties,  the  objection  should  have  been 
raised  by  demurrer  or  the  answer. 

Action  commenced  in  the  supreme  court  in  March,  1849, 
against  The  Herkimer  Manufacturing  and  Hydraulic  Com- 
pany, which  was  a  corporation,  and  three  individuals  named 
Pierce,  Webber  and  Cristman,  to  recover  possession  of  a 
small  parcel  of  land,  with  a  dwelling-house  thereon,  situate 
in  the  village  of  Herkimer. 

The  complaint  alleges  that  the  plaintifis  own  the  pre- 
mises in  fee  as  heirs  at  law  of  Bela  Fosgate,  deceased. 
It  farther  states,  "that  the  defendant,  the  hydraulic  com- 
pany, unjustly  claims  that  it  is  the  owner  of  the  premises, 
and  that  the  defendants.  Pierce,  Webber  and  Cristman,  are 
now  tenants  in  possession  of  the  whole  or  sonce  part  thereof 
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ander  the  company;"  and  that  '*the  said  defendants  un- 
justly withhold  from  the  plaintiffs  the  possession  of  the 
said  premises,  with  the  appurtenances." 

The  defendants,  by  their  answer,  denied  that  the  plaintiffs 
had  title,  or  *'  that  the  defendants  or  any  of  them  unjustly 
withheld  from  the  plaintiffs  the  possession  of  the  premises 
or  any  part  thereof;"  and  alleged  "that  the  hydraulic 
company,  at  the  commencement  of  the  suit,  was  and  thence 
continued  to  be  seized  in  fee  of  and  entitled  to  the  premises." 
The  answer  did  not  in  any  manner  deny  the  allegation  in 
the  complaint  that  the  company  claimed  title,  and  that  the 
other  defendants  were  in  possession  under  it.  There  was  a 
reply,  putting  in  issue  the  new  matter  alleged  in  the  answer. 
The  cause  was  tried  in  185X»  at  the  Herkimer  county  circuit, 
before  Mr.  Justice  Gridley  and  a  jury.  Endence  was  given 
touching  the  title  claimed  by  the  respective  parties,  and  in 
reference  to  an  alleged  adverse  possession  set  up  by  the 
defendants,  and  also  as  to  whether  the  plaintiffs  were  the 
sole  surviving  children  of  Bela  Fosgate,  deceased,  and  vari- 
ous questions  were  raised  thereon.  This  evidence  and  the 
questions  arising  thereon  are  not  material  in  reference  to 
the  question  discussed  by  this  court. 

On  the  trial  it  appeared  that  the  premises  in  controversy 
consisted  of  about  three-fourths  of  an  acre  of  land  with  a 
dwelling  upon  it ;  and  the  counsel  for  the  defendants 
proved,  subject  to  objection  then  made  by  the  counsel  for 
the  plaintiffs  that  the  evidence  was  incompetent  and  irrele- 
vant under  the  pleadings,  that  when  the  action  w^as  com- 
menced the  defendant  Webber  was  in  possession  of  a  part  of 
the  house  and  lot  and  Pierce  of  another  part,  and  that  Crist- 
man  occupied  one  of  the  rooms  in  the  second  story ;  also  that 
Webber  leased  from  the  company  the  portion  of  the  pre- 
mises occupied  by  the  three,  and  sub-let  to  Pierce  and 
Cristman  severally  the  portions  occupied  by  them.  After 
the  defendants  rested,  the  counsel  for  the  plaintiff's  proved 
that  at  the  time  the  action  w^as  commenced  the  company 
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actually  occupied  a  small  portion  of  the  lot  by  its  canal. 
This  evidence  was  received,  after  an  objection  thereto  by 
the  counsel  for  the  defendants  on  the  ground  that  there  was 
no  Iillegation  in  the  complaint  that  the  company  was  in  the 
actual  occupation  of  any  part  of  the  premises,  and  an  excep- 
tion to  the  ruling  permitting  it  to  be  given. 

At  the  close  of  the  evidence  the  defendants*  counsel 
insisted  that,  as  it  appeared  that  tlie  defendants  occupied 
distinct  parcels  of  ttie  premises  in  severalty,  the  plaintiffs 
should  be  required  to  elect  as  to  which  of  the  defendants 
they  would  proceed  against,  and  that  there  should  be  a  ver 
diet  directed  in  favor  of  the  other  defendants.  The  court 
declined  to  so  rule,  and  decided  that  the  plaintiffs  might 
recover  against  all  the  defendants.  To  this  the  counsel  for 
the  defendants  excepted.  A  verdict  was  rendered  against 
all  the  defendants  in  favor  of  the  plaintiffs,  they  being  only 
three  of  the  four  children  of  Bela  Fosgate,  deceased,  for 
three  undivided  fourths  of  the  premises  described  in  the  corn- 
complaint,  upon  which  judgment  was  rendered.  The  cause 
w^as  beard  by  the  supreme  court  at  a  general  term  in  the  5th 
district,  upon  a  case,  and  the  judgment  ordered  at  the  circuit 
affirmed.  Several  of  the  questions  passed  upon  by  the  su- 
preme court  were  not  discussed  in  this  court.  {See  12  Baii.t 
352.)     The  defendants  appealed  to  this  court. 

J.  JEf.  Reynolds^  for  the  appellants. 

jF.  Kentauj  for  the  respondents. 

Crippek,  J.  An  objection  was  raised  by  the  defendants, 
to  wit,  that  they  occupied  distinct  parcels  of  the  premie 
claimed  in  severalty,  and  that  the  court  erred  in  refusing  to 
require  the  plaintiffs  to  elect  against  which  of  the  defend- 
ants they  would  proceed. 

It  is  distinctly  alleged  in  the  complaint  that  the  Herkimer 
Manufacturing  and  Hydraulic  Company  set  up  and  pretend 
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to  have  a  legal  title  to  the  premises,  and  that  the  other  de« 
fendants  are  tenants  in  possession  of  the  same  or  some  part 
thereof  under  the  company.  The  defendants  do  not  deny, 
by  their  answer,  that  they  hold  possession  of  the  premises 
as  alleged  in  tlie  complaint.  The  complaint  clearly  charges 
the  defendants  with  a  joint  possession,  which  is  nowhere 
denied  or  the  contrary  discovered  by  the  plaintifis  until  dis- 
closed on  the  trial  by  the  proofs.  Upon  the  face  of  the 
pleadings,,  and  by  the  proofs  in  the  case,  it  must  be  conceded 
that  the  three- defendants  are  the  tenants  of  the  company, 
holding  possession  under  it  as  their  landlord.  This  fact 
alone  entitled  the  company  to  be  made  defendant  in  the 
action.  The  statute  provides  that  whenever  any  action 
shall  be  brought  against  any  tenant  to  recover  the  laud 
held  by  him,  or  the  possession  of  such  land,  the  landlord 
of  such  tenant,  and  any  person  having  any  privity  of  estate  or 
interest  with  such  tenant  or  with  such  landlord,  in  the 
premises  in  question,  or  any  part  thereof,  may  be  made 
defendant  with  such  tenant  in  case  he  shall  appear,  or  maj^ 
at  his  election  appear  without  such  tenant.  (2  R.  S.^ 
341,  ^  17.)  If  a  separate  action  had  been  brought  against 
each  tenant,  the  company  had  the  undoubted  right  to  be 
made  defendant,  either  with  or  without  the  tenant  in  each 
of  said  actions.  Under  proper  averments  in  the  complaint, 
I  see  no  good  reason  why  the  landlord  may  not  be  made 
defendant  in  the  first  place  with,  the  tenant.  The  Code 
authorizes  any  person  to  be  made  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff, 
or  who  may  be  a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  involved  in  the  action. 
(§  118  of  Code.)  The  case  shows  that  the  company  claimed 
an  interest  in  the  premises  in  controversy  adverse  to  the 
plaintiffs ;  the  extent  and  validity  of  such  interest  was  ne- 
cessarily involved  in  the  action,  and  hence  it  was  proper  to 
make  the  company  a  party  to  the  action  under  the  provi- 
sions of  the  Code.    It  appeared  on  the  trial  that  each 
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defendant  was  in  possession  of  some  portion  of  the  premises. 
The  Herkimer  Manufacturing  and  Hydraulic  Company  occu- 
pied one  portion  with  its  canal ;  the  other  three  defendants 
occupied  different  parts  of  the  dwelling-house,  and  two  of 
them  occupied  distinct  portions  of  the  remainder  of  the 
premises.  They  all  had  an  interest  in  9r  possession  of 
portions  of  said  premises,  deriving  title  from  a  common 
source.  The  testimony  established  a  good  cause  of  action 
in  the  plaintiffs  against  each  of  the  defendants.  If  the 
three  defendants,  the  tenants  of  the  company,  held  and 
occupied  portions  of  the  premises  separately  and  not  jointly, 
they  were  bound  to  set  up  the  fact  of  such  separate  occu- 
pation and  holding  in  their  answer.  They  were  charged 
as  joint  occupants  in  the  complaint ;  they  knew  the  chft' 
racter  of  their  possession  whether  joint  or  several ;  and  if 
they  were  improperly  united  as  co-defendants,  ft  was  their 
duty  to  set  it  up  in  the  answer  by  way  of  defence.  By 
omitting  to  do  so,  and  going  down  to  trial  under  the  plead- 
ings and  issues  in  the  case,  it  was  too  late  to  raise  the  objec- 
tion after  the  plaintiffs  had  made  out  a  clear  title  to  the 
premises.  In  the  language  of  the  Code,  the  defendants 
shall  be  deemed  to  have  waived  such  objection. 

If  the  complaint  shows  a  misjoinder  of  defendants,  a  de- 
murrer is  the  appropriate  remedy.  {^  144  of  Code.)  If  the 
defect  does  not  appear  on  the  face  of  the  complaint,  then 
the  defendants  must  set  it  up  in  their  answer  (^  147). 
And  if  no  such  objection  be  taken  either  by  demurrer  or 
answer,  the  defendants  shall  be  deemed  to  have  waived  the 
same  (§  148).  These  provisions  of  the  Code  were  intended 
to  meet  cases  like  the  present.  This  opinion  is  based  upon 
the  ground  that  the  objection  of  the  misjoinder  of  the  de- 
fendants should  have  been  raised  by  the  answer. 

The  judgment  should  be  affirmed. 

Marvin,  J.  I  think  the  ruling  of  the  judge  it  the  cir- 
cuit should  be  sustained,  and  that  the  judgment  should  be 
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affirmed.  The  complaint  alleged  in  legal  eflect  a  joint 
occupancy  or  possession  by  tlie  defendants,  Pierce,  Webber 
and  Cristman,  and  this  allegation  was  not  put  in  issue.  It 
was  a  material  allegation  and  for  the  purposes  of  the  action 
was  to  be  taken  as  true.  {Codcj  ^  168.)  The  evidence  to 
prove  that  they  occupied  in  severalty  was  immaterial  and 
irrelevant  to  any  issue.  It  was  received  subject  to  the 
objection,  and  subsequently  the  judge  decided  that  the 
plaintiffs  could  not  be  compelled  to  elect.  We  may  sup- 
pose that  the  justice  at  the  circuit,  upon  examination  of 
the  pleadings,  took  the  same  view  here  taken.  The  Hy- 
draulic Manufacturing  Company  was  not  a  necessary  party 
as  to  the  premises  occupied  by  Kerce,  Webber  and  Crist- 
man.  It  is  not  alleged  in  the  complaint  that  the  company 
was  in  possession  of  any  of  the  premises,  but  that  it  claimed 
title.  All  the  defendants  admit,  by  not  denying,  that  the 
defendants,  Pierce,  Webber  and  Cristman,  occupied  the 
premises  or  some  part  of  them  jointly;  and  they  aver  that 
the  company  was  and  is  seized  in  fee  and  entitled  to  the 
said  premises.  Under  these  pleadings,  in  my  opinion,  the 
defendants  ought  not  to  be  permitted  upon  the  trial  to 
object  that  the  company  had  been  made  a  party.  By  the 
law  prior  to  and  independent  of  the  Code,  a  landlord  might, 
when  his  tenant  was  sued  in  ejectment,'  become  a  party 
defendant  to  the  action  and  defend  it.  (2  R.  £>.,  342,  §  17.) 
Now  in  the  present  case,  if  it  be  assumed  that  no  facts  were 
stated  in  the  complaint  constituting  a  cause  of  action  against 
the  company,  facts  were  stated  which  showed  the  com- 
pany's right  to  be  a  party  defendant,  if  it  so  chose ;  and  it 
did  by  it«  answer  so  elect,  and  averred  that  it  was  and  is 
seized  in  fee,  &c.  In  short,  it  elected  to  be  a  party  and  to 
defend.  It  could  not  then  upon  the  trial  claim  that  it  had 
been  improperly  joined,  and  that  the  plaintiffs  should  elect 
ogainst  which  of  the  defendants  they  should  proceed. 

The  question  is  not  presented  in  this  case  whether  the 
owner  of  land,  entitled  to  its  possession,  can  maintain  ao 
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action  against  two  or  more  persons  who  occupy  distnct 
parcels  of  it,  claiming  under  the  same  right. 
The  judgment  should  be  affirmed. 

Denio,  J.y  having  been  consulted  as  to  the  case,  while  at 
the  bar,  took  no  part  in  its  decision. 

Judgment  affirmed. 


Griscom  aorainst  The  Mayor,  &c.,  op  New -York. 

This  court  has  not  jarisdiction  to  review,  upon  the  evidence,  questions  of  fact  in 

actions  commenced  since  the  enactment  of  the  Code,  and  tried  by  a  referee  or 

judge. 
In  such  cases  it  is  authorized  to  review  only  questions  of  law  arising  on  facta 

found  or  admitted,  or  upon  the  admission  or  exclusion  of  evidence. 
The  manner  in  which  the  facts  found  by  tlie  judge  or  referee  who  tries  tlie . 

cause  should  be  stated,  to  entitle  the  party  to  review  in  this  court  questions 

of  Jaw  arising  thereon,  discussed  and  pointed  out. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city 
of  New- York.  The  action  was  commenced  in  April,  1852, 
by  the  plaintiff  to  recover  against  the  corporation  of  the 
city  of  New- York  for  his  services  as  the  agent  of  the  board 
of  health  of  that  city,  in  examining  persons  supposed  to  be 
affected  with  contagious  or  infectious  diseases,  with  a  view 
to  determine  whether  they  were  proper  persons  to  be  sent 
to  the  marine  hospital.  The  plaintiff  alleged  that  he  was 
appointed  such  agent  pursuant  to  the  11th  section  of  an 
act  of  the  legislature,  passed  in  1849  {Latts  ^1849,  p.  509); 
and  that  he  acted  as  such  agent  from  April,  1849,  until  Oc- 
tober, 1851,  examining  during  that  period  a  great  umber 
of  persons,  and  certifying  the  same  to  the  superintendent  of 
the  hospital.  The  answer  denied  that  the  plaintiff  had  been 
appointed  agent  by  the  board  of  health,  or  tl  a*  ne  performed 
the  alleged  services. 
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The  cause  was  referred  to  William  Kent,  Esq.,  as  refeiee 
to  hear  and  determine  the  same.  The  principal  question 
litigated  before  him  was  whether  the  plaintiff  was  appointed 
agent  by  the  board  of  health.  The  report  of  the  referee, 
which  formed  a  part  of  the  judgment  roll,  detailed  the 
evidence  given  on  the  trial  and  concluded  with  a  statement 
of  the  facts  found  by  him,  and  his  conclusions  of  law  thereon. 
Among  other  facts,  he  found  that  '^the  plaintiff  wr^s 
appointed  agent  by  the  board  of  health,  and  performed  with 
diligence  and  skill  the  duties  of  the  agency."  He  also 
found  the  value  of  the  plaintiff's  services,  and  some  other 
facts,  which  are  sufficiently  stated  in  the  opinion  of  the 
court ;  and  as  matter  of  law  he  determined,  among  other 
things,  that  the  plaintiff  was  entitled  to  recover  the  value 
of  the  services.  The  counsel  for  the  defendants  excepted 
to  the  several  findings  of  the  referee  on  the  questions  of 
fact,  and  also  to  his  conclusions  of  law.  Judgment  was 
rendered  in  accordance  with  the  referee's  report,  and  was 
affirmed  on  appeal  by  the  court  at  a  general  term.  The 
defendants  appealed  to  this  court. 

A.  J.  Willardi  for  the  appellants. 

E.  W.  Chester^  for  the  respondent. 

Denio,  J.,  delivered  the  opinion  of  the  court. 

The  point  principally  litigated  in  this  case  was  the  alleged 
appointment  of  the  plaintiff  as  the  agent  of  the  board  of 
health.  To  render  such  an  appointment  valid,  so  as  to 
entitle  the  plaintiff  to  compensation  from  the  corporation, 
it  must  have  been  made  mediately  or  immediately  by  the 
board  of  health ;  or,  if  not  so  made,  there  must  have  been 
a  colorable  appointment,  and  buch  acts  of  acquiescence  or 
ratification,  on  the  part  of  the  proper  authorities  of  the 
city,  as  would  amount  to  evidence  of  an  appointment  witbiu 
the  principles  of  law  applicable  to  that  subject. 
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That  the  plaintiff  asBumed  to  act  as  the  agent  of  the 
board  of  health,  under  the  provisions  of  law  authorizing 
such  appointment,  is  not  disputed ;  nor  can  it  be  questioned 
that  he  performed  very  responsible  and  important  duties  in 
that  character.  It  was  a  question  of  fact  for  the  determi- 
nation  of  the  referee,  imder  all  the  evidence,  whether  the 
plaintiff  sustained  the  character  of  agent  either  by  a  formal 
appointment,  or  upon  the  application  of  the  principles  of 
law  to  which  I  have  referred.  It  was,  moreover,  a  matter 
to  be  determined  solely  by  the  referee,  subject  to  the  super- 
visory powers  of  the  court  undeir  whose  appointment  he 
acted.  That  court  was  authorized  to  review  and  set  aside 
the  report,  on  the  ground  of  want  of  conformity  with  the 
evidence.  The  jurisdiction  residing  in  this  court  to  review 
it  relates  solely  to  questions  of  law  arising  upon  facts 
found  or  admitted,  and  does  not  extend  to  disputed  ques- 
tions of  fact.  This  will  be  apparent  from  an  examination 
of  portions  of  the  Code  of  Procedure.  It  is  enacted,  among 
other  things,  that  referees,  to  whom  the  whole  issue  is 
referred,  ^'must  state  the  facts  found  and  the  conclusions  of 
law  separately;"  and  that  their  decision  may  be  excepted 
to  and  reviewed  in  like  manner  as  cases  tried  by  the  court 
(§  272).  In  turning  to  the  provisions  regulating  the  review 
in  that  class  of  trials,  we  find  the  following  rules :  That 
"either  party  desiring  a  review  upon  the  evidence  appear- 
ing on  the  trial,  either  of  the  questions  of  fact  or  of  law, 
may  at  any  time  within  ten  days  after  notice  of  the  judg- 
ment, or,  &c.,  make  a  cose  or  exceptions  in  like  manner  as 
upon  a  trial  by  jury,  except  that  the  judge  in  settling  the 
case  must  briefly  specify  the  facts  found  by  him  and  his  con- 
clusions of  law.  But  the  questions,  whether  of  fact  or  law, 
arising  upon  the  trial,  can  only  be  reviewed  in  the  manner 
prescribed  by  this  section,  the  questions  of  law  in  every 
stage  of  the  appeal,  and  the  questions  of  fact  upon  appeal 
to  the  general  term  of  the  same  court,  as  prescribed  in  sectioa 
three  hundred  and  forty-eight."  (^  268.)    In  the  section 
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referred  to  (^  348),  it  is  declared  that  **  an  appeal  upon  the 
law  may  be  taken  to  the  general  term  from  a  judgment 
entered  upon  the  report  of  referees  or  the  direction  of  a  single 
judge  of  tlie  same  court,  in  all  cases,  and  upon  the  faxct 
where  the  trial  is  by  the  court  or  referees."  These  provi- 
sions show  very  plainly  that  the  review  in  regard  to  the 
determination  of  matters  of  fact  is  restricted  to  the  general 
term.  In  the  subsequent  stages  of  the  appeal,  such  as  the 
hearing  in  this  court,  the  questions  of  law  only  can  be 
reviewed.  But  as  questions  of  law  can  only  arise  upon 
ascertained  facts,  this  court  must  know  what  the  facts  of 
the  case  are  before  it  can  proceed  to  apply  the  law.  In  the 
case  of  trials  before  referees,  the  facts  found,  which  are  to  bo 
stated  separately  from  the  conclusions  of  law,  form  the  basis 
upon  which  the  ease  is  to  be  reviewed.  The  evidence  is 
not  before  us,  except  so  far  as  it  may  be  necessary  to  ex- 
plain the  meaning  of  the  finding,  or  may  be  referred  to 
in  such  finding  to  avoid  prolixity  or  repetition.  It  is 
one  of  the  most  important  and  not  the  least  difficult  or 
responsible  of  the  duties  of  counsel  to  see  that  these  state- 
ments of  facts  found,  upon  trials  before  the  court  or  referees, 
are  so  prepared  as  to  present  the  questions  of  law  really  in 
dispute.  They  sometimes  come  before  us  in  the  shape  of 
portions  of  the  evidence,  in  which  the  fact  in  dispute  is  not 
ascertained ;  but  the  duty  of  the  judge  or  referee  is  left  to  be 
performed  by  this  court.  As  the  legislature  has  not  committed 
to  us  the  determination  of  disputed  questions  of  fact  in  that 
class  of  cases,  it  would  be  an  usurpation  to  assume  such  a 
jurisdiction.  Where  cases  of  this  class  come  before  us  with 
the  facts  unascertained,  we  are  therefore  obliged  either  to 
dismiss  the  appeal  or  affirm  the  judgment  of  the  sufiordi- 
nate  court,  without  attempting  to  solve  the  questio/  pre- 
sented to  us,  for  the  simple  reason,  that,  being  a  question 
of  fact  upon  the  evidence,  it  was  conclusively  determined 
by  the  general  judgment  rendered  by  the  court  below. 
{See  Sision  v.  BarreU.  2  Cotmt.^  406.)     These  remarks  are 
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confined  to  cases  tried  by  the  court  and  by  referees.  There 
are  many  cases,  such  as  appeals  from  orders  made  upon 
special  proceedings,  and  from  decrees  of  a  surrogate,  where 
we  must  necessarily  look  into  the  facts.  What  we  mean  at 
present  to  decide  is,  that  where  the  Code  has  required  the 
facts  to  be  found  upon  the  primary  trial,  and  has  limited 
the  review  as  to  such  questions  to  the  general  term  of  the 
same  court,  the  finding  must  settle  the  material  facts  before 
the  08490  can  be  reviewed  here. 

We  have  seen  that,  in  this  case,  the  question  in  dispute 
between  the  parties  was  as  to  the  appointment  of  the  plain- 
tiff as  the  agent  of  the  board  of  health.  The  referee  has 
found  that  *'  the  plaintiff  was  appointed  such  agent,"  and 
that  he  performed  with  due  diligence  and  skill  the  duties 
of  such  agency.  What  further  is  mentioned  in  the  state- 
ment of  facts  is  unimportant,  except  that  which  states  the 
value  of  his  services.  For  instance,  it  is  mentioned  that 
the  plaintiff's  certificates  were  recognized  as  valid  by  the 
authorities  of  the  hospital.  This  might  have  been  impor- 
tant as  a  piece  of  evidence  tending  to  show  a  ratification  of 
an  imperfect  appointment,  or  as  proof  of  an  appointment 
not  otherwise  shown,  if  the  officers  at  the  hospital  repre- 
sented the  corporation  of  the  city ;  but  when  it  is  found 
that  the  plaintiff  vxu  appointed  agent,  which  implies  that 
he  was  chosen  by  the  competent  appointing  authority, 
nothing  which  could  be  said  respecting  the  evidence  would 
seem  to  be  material.  In  the  concliisions  of  law,  it  is  said 
that  the  provision  of  the  act  of  1849,  respecting  an  appoint- 
ment of  an  agent  of  the  board  of  health,  was  mandatory 
and  not  permissive  merely ;  and  also  that  the  corporation 
could  not  dispute  the  plaintiff's  claim  to  compensation  after 
receiving  his  services.  Whether  these  propositions  are  cor- 
rect or  erroneous  is  not-material,  so  long  as  the  fact  is  found 
that  the  plaintiff  was  appointed  agent.  If  it  had  been 
intended  to  present  the  question,  whether  the  resolution  of 
the  board  of  health  and  the  action  of  the  commissioDArt 
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of  emigratioii  proved  on  the  trial,  taken  together,  amounted 
to  a  valid  appointment  of  the  plaintiff  as  agent  of  the  first 
mentioned  body,  or  whether  these  acts,  in  connection  with 
the  performance  by  the  plaintiff  of  the  services  required  of  an 
agent  of  the  board  of  health,  he  professing  at  the  time  to  act 
in  that  character,  and  authenticating  his  certificates  in  the 
name  of  that  office,  would  amount  to  sufficient  evidence  of 
his  holding  that  appointment,  these  several  matters  of  fact 
might  have  been  distinctly  found,  with  a  statement  that  the 
referee  held  them  sufficient;  and  that  would  have  raised  the 
questions  which  have  been  argued  before  us.  But  under  a 
distinct  finding  as  a  matter  of  fact  that  he  was  appointed 
agent,  no  such  question  is  presented.  That  finding  war- 
ranted the  general  conclusion  that  the  plaintiff  was  entitled 
to  recover. 

If  we  are  correct  in  these  views,  the  judgment  ought  to 
be  affirmed. 

Judgment  accordingly. 


Paddock  against  The  Springfield  Fire  Ain>  Marine 

Insurance  Compant. 

A  Judj^ent,  to  bo  roTiewable  in  this  court,  must  be  a  final  judgment  of  the 
court  below  in  the  action. 

Accordingly,  where  the  plaintiff  demurred  to  portions  of  the  defendant*^ 
answer,  and  judgment  was  rendered  thereon  against  the  defendant  in  the 
court  below,  leaving  issues  of  fiict  in  the  cause  undecided ;  Heldf  that  the 
judgment  on  the  demurrer  was  not  reviewable  in  this  court  until  the  issues 
of  fiict  were  disposed  of  and  final  judgment  given  in  the  action. 

Action  commenced  in  the  supreme  court  in  1853,  upon 
a  policy  of  insurance  issued  by  the  defendant.  The  defen- 
dant's answer  denied  some  of  the  material  allegations  of  the 
complaint,  and  set  up  several  distinct  defences  by  way  of 
aew  matter.     To  two  of  these  defenf*es  the  plaintiff  demut 
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red  on  the  ground  that  the  facts  therein  respectively  stated 
did  not  constitute  a  defence  to  the  action.  The  court  at  a 
special  term  held  the  portions  of  the  answer  demurred  to 
sufficient,  overruled  the  demurrers  and  ordered  judgment  in 
the  action  in  favor  of  the  defendant.  Such  a  judgment  was 
perfected  with  costs  against  the  plaintiff.  The  plaintiff 
appealed ;  and  at  a  general  term  of  the  supreme  court  sit- 
ting in  the  5th  district  the  demurrers  were  held  well  taken, 
the  judgment  rendered  at  the  special  term  reversed,  and 
judgment  ordered  in  favor  of  the  plaintiff  on  the  demurrers, 
with  leave  to  the  defendant  to  amend  on  payment  of  costs. 
The  defendant  omitted  to  pay  the  costs  and  «mend,  yid 
judgment  was  perfected  in  favor  of  the  plaintiff  for  the 
costs.  From  this  judgment  the  defendant  appealed  to  this 
court.  The  issues  of  fact  in  the  cause  had  not  been  tried 
The  cause  was  submitted  on  printed  briefs,  by 

John  Lansingf  for  the  appellant. 

Wm.  B,  FanocUj  for  the  respondent. 

By  ilie  Court.  Johnson,  J.  In  this  case  the  plaintiff 
demurred  to  certain  parts  of  the  defendant's  answer.  The 
supreme  court  at  special  term  held  the  answer  good  in  law, 
and  gave  judgment  for  the  defendant.  The  general  term 
reversed  this  judgment,  and  held  that  the  parts  of  the  answer 
demurred  to  were  not  in  law.  a  defence  to  the  plaintiff's 
claim.  This  leaves  the  issues  of  fact  in  the  case  undisposed 
of.  The  cause  should  have  been  tried  and  a  final  judgment 
on  the  merits  pronounced  before  an  appeal  was  brought  to 
this  court.    Our  jurisdiction  is  to  review  final  judgments. 

The  appeal  must  therefore  be  dismissed  with  costs. 

Appeal  dismissed. 

SND  OP  CAlEl  DKOIDBD  AT  SMW^   TSSM' 


CASES 


AftGUED  AXV  DETESaCINKD 


^iV  TB£ 


OF  THE 


STATE  OF  NEW-YORK, 


8JEPTS1CBEB  TE&li,  1865. 


KuKDOLF  ogainMC  Thalheihek  and  others. 

County  courts  have  not  Jurisdiction  of  an  action  for  an  assault  and  battery, 
although  the  damages  sought  to  he  recovered  do  not  exceed  Ave  hundred 
dollars,  and  all  the  defendants  reside  in  the  county  where  the  action  is  brought 
at  the  time  of  ita  commencement. 

Such  an  action  is  not  a  special  case  within  the  meaning  of  art.  6,  (  14,  of  the 
constitution ;  and  therefore  the  statute  purporting  to  confer  Jurisdiction  there- 
in upon  the  county  court  is  void. 

It  seems  that  the  county  court  has  not  Jurisdiction  Sn  any  of  the  jCMrdinary 
common  law  actions. 

AcTiOKto  recover  damages  commenced  in  the  county 
court  of  Monroe  county  in  February,  1853.  The  complaint 
alleged  that  on  the  2d  day  of  January  previous,  the  de- 
fendants, at  the  city  of  Rochester,  assaulted  and  beat  the 
plaintiff,  whereby  he  sustained  damage  to  the  amount  of 
live  hundred  dollars,  for  which  sum  and  costs  he  demanded 
judgment.  The*  defendants  appeared  in  the  action  and 
answered  the  complaint.    The  answer  denied  the  complaint, 
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and  as  a  further  defeuce  alleged  that  the  defendants  were 
engaged  in  retaining  the  possession  of  a  church  in  Rochester, 
and  in  preventing  improper  and  disorderly  persons  from 
entering  it  *  and  that  the  plaintiff  unlawfully  attempted  to 
enter  the  church  and  assaulted  the  defendants,  and  that 
they  committed  the  wrongs  complained  of  in  resisting  him. 
It  did  net  appear  from  the  complaint  or  answer  that  the 
defendants  or  either  of  them  were  residents  of  the  county 
of  Monroe,  or  where  they  resided. 

The  record  showed  that  the  a<ition  was  tried  in  the  county 
court  in  September,  1853,  and  a  verdict  rendered  against 
the  defendants  for  fifty  dollars  damages ;  and  that  judgment 
for  this  sum,  with  the  costs  of  the  suit,  was  perfected  in 
that  court.  The  defendants  appealed  from  the  judgment 
to  the  supreme  court.  The  appeal  was  heard  at  a  general 
tenn  of  that  court  sitting  in  the  7th  district,  and  the  judg- 
ment of  the  county  court  was  affirmed.  {See  17  Barb.^ 
506.)  The  record  contained  nothing  but  the  complaint  and 
answer,  and  the  judgment  in  the  county  court  which  recited 
the  verdict,  with  the  notice  of  appeal  to  the  supreme  court 
and  the  judgment  of  affirmance  therein.  The  defendants 
appealed  to  this  court. 

F.  Kcmauy  for  the  appellants,  insisted :  1.  That  the 
statute  (Codfe,  §  30),  conferring  jurisdiction  upon  county 
courts  in  actions  for  assault  and  battery,  was  unconstitu- 
tional. {Constilution  of  New ^York^  art.  6^  %  14.)  2.  That 
if  the  statute  was  valid,  then  the  county  court  was  as  to  these 
actions  a  court  of  special  and  limited  jurisdiction ;  and  as  the 
record  did  not  show  that  the  defendants  were  residents  of 
Monroe  county  at  the  time  the  action  was  commenced,  the 
judgment  was  void  and  should  be  reversed  on  this  ground. 
{Code,  %  30,  stibd.  1 ;  Frees  v.  Ford,  2  Sddcii,  176.) 

Wm.  S.  Bishop,  for  the  respondent,  insisted:  That  an 
action  of  assault  and  battery  for  damages  to  a  limited 
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amount,  against  persons  only  who  resided  in  the  county 
where  the  action  was  brought,  was  a  special  case  within 
the  meaning  of  the  constitution.  As  to  the  second  point 
made  for  the  appellants,  he  insisted  upon  the  same  points 
relied  upon  by  the  respondents  in  the  supreme  court,  which 
will  be  found  in  17  Barb.,  507. 

Gardiner,  Ch.  J.  The  constitution  declares,  that  "  the 
county  court  shall  have  such  jurisdiction  in  cases  arising  in 
justices'  courts,  and  in  special  cases,  as  the  legislature  may 
prescribe ;  but  shall  have  no  original  civil  jurisdiction,  except 
in  such  special  cases"  (art.  6,  §  14).  In  other  words,  the 
legislature  may  confer  on  county  courts  unlimited  original 
civil  jurisdiction  in  special  cases.  The  action  in  this  instance 
was  for  an  assault  and  battery,  which  the  plaintiff  claims, 
and  the  supreme  court  has  decided  to  be  a  special  case 
within  the  meaning  of  the  constitution.  Whether  this  con- 
struction is  justified  by  the  spirit  and  intent  of  that  instru- 
ment, is  the  question  now  presented. 

The  word  *«  special"  is  obviously  used  in  the  clause  referred 
to  as  a  word  of  limitation.  The  framers  of  the  constitu- 
tion never  designed  to  confer  upon  the  legislature  the 
power  to  grant  original  and  unlimited  jurisdiction  to  county 
courts  in  all  cases,  or  they  would  have  said  so  by  omitting 
the  qualification  annexed  to  the  power.  It  is  equally  obvi- 
ous to  my  mind  that  they  did  not  intend  that  a  case  should 
become  special  by  being  designated  as  such  by  the  legisla- 
ture, as  this  would  indirectly  confer  the  authority,  the  exer- 
cise of  which  directly  was  prohibited.  Respect  for  the 
convention  and  the  high  character  of  its  members  will  not 
admit  the  supposition  that  their  object  was  to  impose  a 
formal  article  upon  the  people,  which  in  terms  was  restrict- 
ive of  the  legislative  powtfr,  but  in  reality  meant  some- 
thing else ;  or,  at  most,  created  a  verbal  distinction  which 
could  only  embarrass  those  whose  duty  it  might  be  to 
interpret  it.    We  are  therefore  bound  to  inquire  if  there  is 
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not  somethiDg  more  than  a  distinction,  merely  nominal, 
between  the  *'  cases"  and  ''  special  cases"  mentioned  in  tfaif 
article,  to  be  ascertained  by  a  fair  construction  of  its  lan- 
guage. 

The  pnmary  meaning  of  the  word  case,  according  to 
lexicographers,  is  cause.  When  applied  to  legal  proceed- 
ings it  imports  a  state  of  facts  which  furnishes  occasion  for 
the  exercise  of  the  jurisdiction  of  a  court  of  justice.  In 
(his,  its  generic  sense,  the  word  includes  all  cases,  special  or 
otherwise.  At  the  forming  of  the  constitution,  indepeq* 
dently  of  the  general  dinsion  of  cases  into  those  cognizable 
in  equity  and  those  at  law,  the  latter  were  by  the  common 
law  grouped  into  different  species ;  each  of  which,  as  a  gen- 
eral rule,  was  designated  by  the  leading  fact  or  incident 
which  was  the  cause  or  ground  of  the  action  of  the  court 
in  that  particular  species  of  case,  as  debt,  assumpsit,  tre^ 
pass,  &c.  But  because  each  case  belonged  to  a  species, 
this,  it  is  hardly  necessary  to  say,  did  not  make  it  a  special 
case ;  for  in  that  sense,  not  only  all  cases  but  all  things  are 
special.  The  primary  signification  of  the  word  "  special" 
is,  '^  designating  a  species  or  sort ;"  whether  we  adopt  this 
meaning  or  that  of  "particular,"  "peculiar,"  "noting  some- 
thing more  than  ordinary,"  or  "  appropriate,  designed  for  a 
particular  purpose,"  or  "  extraordinary  and  uncommon,"  in 
all  which  senses  the  word  is  used,  is  perhaps  not  very  mate- 
rial. The  constitution,  as  we  have  seen,  does  not  by  the  term 
"  special  cases,"  refer  to  every  species  of  case,  for  this  con- 
struction would  annul  the  limitation  on  the  power  of  the 
legislature  altogether ;  but  it  designates  or  was  designed  to 
designate  a  particular  "  sort,"  possessing  certain  characteris- 
tics which  distinguish  them  from  those  ordinary  cases  which 
the  common  law  had  arranged  and  classified ;  cases  which 
are  extraordinary  in  this  sense,  and  "  peculiar,"  and  which 
in  general  are  authorized  by  the  law  to  "subserve  a  particu- 
lar purpose." 
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So  much  may  be  inferred  from  the  language  of  the  article ; 
and  prior  to  and  at  the  time  of  the  adoption  of  the  consti- 
tution there  was  a  large  class  of  cases  answering  to  this 
description,  or  some  part  of  it,  known  to  the  profession  and 
to  every  well  informed  layman.  Many  of  them  will  be  found 
in  chap.  8,  part  3  of  the  Revised  Statutes,  entitled  "  of  pro- 
ceedings in  special  cases,"  such  as  summary  proceedings  to 
recover  land,  rent  of  demised  premises,  draining  swamps, 
and  proceedings  under  the  insolvent  laws,  as  well  as  those 
mentioned  in  the  11th  subdivision  of  §  30  of  the  Code.  I 
shall  not  attempt  to  enumerate  them ;  it  is  sufficient  that 
such  a  class  of  cases  was  distinctly  recognized  in  our 
statutes,  and  that  there  was,  therefore,  a  legal  subject  in 
esse  to  which  the  language  of  this  article  would  apply  when 
the  constitution  was  framed  and  when  it  was  adopted. 
Whatever  difficulties  may  arise  in  discriminating  between 
special  cases  and  others,  in  particular  instances,  there  can 
be  no  doubt  that  the  common  law  actions  of  debt  and  tres- 
pass, &c.,  ought  not  to  be  classed  with  the  former. 

No.  man  with  any  claim  to  legal  intelligence  would  distin- 
guish a  suit  in  either  of  the  above  cases  as  a  special  pro- 
ceeding or  a  special  case.  If  any  proceeding  known  to  the 
law  could  be  called  ordinary,  usual,  and  opposed  to  all  that 
was  peculiar,  special  or  extraordinary,  it  was  the  common 
law  action  of  trespass  for  an  injury  to  the  person. 

The  argument  is  that  this  action  is  converted  into  a 
special  case,  because  the  legislature  has  provided  that  the 
defendant  must  reside  within  the  county  where  the  suit  is 
instituted,  and  has  limited  the  plaintifTs  claim  for  damages 
to  five  hundred  dollars.  But  it  is  quite  obvious  that  the 
amount  claimed,  whether  of  debt  or  damages,  cannot  alter 
the  nature  of  the  proceeding,  nor  is  that  affected  by  the 
residence  of  the  parties.  These  circumstances  may  operate 
upon  the  court  by  limiting  its  jurisdiction ;  but  they  do  not 
affect  the  case  when  the  jurisdiction  is  established.  It  is 
true,  in  this  instance,  that  the  legislature  has  attempted 
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to  confer  upon  the  county  court  a  special  jurisdiction.  But 
the  matter  to  be  ascertained  is  not  what  they  have  done, 
but  what  they  were  authorized  by  the  constitution  to  do. 
If  they  possessed  the  power  to  legislate  at  all  upon  this 
subject,  it  must  be  for  the  reason  that  the  action  of  assault 
and  battery,  as  it  existed  at  the  common  law,  constituted  a 
'*  special  case"  when  the  constitution  was  adopted,  accord- 
ing to  the  true  intent  and  meaning  of  that  instrument.  If 
such  were  its  true  character  then,  there  would  be  no  restric- 
tion upon  the  legislature,  and  the  extent  of  jurisdiction  to  be 
granted  would  be  a  mere  question  of  expediency.  Accord- 
ing to  the  argument  addressed  to  us,  and  to  the  theory  upon 
which  the  legislature  must  have  acted  in  assuming  to  pass 
the  law  in  question,  every  case  arising  in  a  justice's  court 
must  be  special.  Of  course,  the  authority  to  confer  juris- 
diction in  special  cases  would  include  them  without  further 
specification.  But  the  convention  in  this  article  have  dis- 
tinguished between  **  cases"  arising  in  that  court,  and  "  spe- 
cial cases"  in  which  the  county  court  could  be  clothed 
with  original  jurisdiction,  by  omitting  the  prefix  ^*  special," 
in  reference  to  the  first  class,  and  annexing  it  to  the  other. 

The  framera  of  the  constitution  understood  that  an  action 
of  debt,  in  a  justice's  court,  was  as  much  an  ordinary  com- 
mon law  action  as  when  commenced  in  a  court  of  general 
jurisdiction.  It  is  obvious  that  they  did  not  suppose  that 
an  action  to  enforce  a  promissory  note  for  five  dollars  was 
more  '^  peculiar  and  extraordinary,"  and  therefore  special, 
than  if  the  assumpsit  was  for  one  thousand.  And  after 
some  reflection  I  am  unable  to  distinguish  between  an 
assault  and  battery  committed  upon  a  resident  of  the  city 
of  New- York,  and  the  same  injury  inflicted  upon  a  resident 
of  any  other  place,  in  all  that  can  give  character  to  a  legal 
proceeding  for  redress. 

I  think  that  the  people  have  said  to  the  legislature,  by 
their  ratification  of  this  article,  you  shall  have  authority  to 
confer  unlimited  original  civil  jurisdiction  upon  the  county 
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courts,  in  the  special  cases  now  existing,  or  which  may  here- 
after ai'ise,  in  the  fair-exercise  of  your  general  power  of  legis- 
lation. All  other  "cases"  now  recognized  by  the  law  are 
excepted  from  this  grant  of  power ;  and  as  to  them  you  are 
prohibited  from  vesting  that  court  with  any  such  jurisdic- 
tion, either  general,  or  special  and  limited.  Now  there  were 
** cases"  which  fell  within  this  exception  when  the  consti- 
tution was  adopted,  or  the  article  is  not  merely  useless,  but 
insensible;  and  if  the  cause  of  action  spread  upon  this 
record  was  not  one  of  them,  it  is  incumbent  upon  those 
who  afiirm  this,  to  point  to  any  case  in  the  range  of  the 
law  which  was  within  the  exception.  But  if  the  action  of 
assault  and  battery  was  a  case  excepted,  it  is  impossible 
that  the  legislature  could  convert  it  into  a  special  one  by 
the  grant  of  a  limited  jurisdiction  to  the  county  court  in 
respect  to  it,  when  they  were  expressly  forbidden  to  confer 
any  jurisdiction  whatever.  And  yet  this  is  substantially  the 
position  occupied  by  the  plaintiff.  The  exercise,  by  the 
legislature,  of  a  power  not  granted  them  is  first  used  to 
turn  the  old  action  of  trespass  for  an  assault  and  battery 
into  a  "  special  case;"  and  the  special  case,  thus  created,  is 
then  made  the  basis  to  uphold  the  action  of  the  legislature. 
I  am  of  the  opinion  that  the  judgment  of  the  supreme 
court  should  be  reversed.  The  constitution  is  far  from  being 
perfect ;  but  it  cannot  be  amended  in  the  mode  attempted, 
without  the  establishment  of  a  principle  that  would  set 
aside  all  restriction  upon  the  legislative  power. 


Hand,  J.  The  defendants  pleaded  to  the  merits  of  the 
action  and  went  to  trial  thereon,  and  made  no  objection 
on  the  trial  that  the  complaint  did  n^t  allege  that  they 
resided  in  the  county.  By  the  statute,  the  court  had  no 
jurisdiction  unless  they  did  reside  in  the  county.  But  as 
this  is  a  question  of  the  jurisdiction  of  the  person,  I  am 
inclined  to  think  that,  after  pleading  to  the  action,  issue, 
trial,  verdict  and  judgment,  the  defendants  cannot  now  avail 
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themselves  of  this  objection  for  the  fiiBt  time.  Frcei  v. 
Ford  (2  Seld.^  176),  it  is  true,  was  on  demurrer  to  the  picas, 
and  the  defect  in  the  declaration  or  complaint  in  such  cases 
must  be  one  of  substance ;  but  the  pleas  in  that  suit  were, 
in  truth,  nothing  more  than  demurrers  to  the  complaint  in 
effect.  But  the  difficulty  in  this  case  is,  that  it  does  not 
appear  that  the  county  court  had  jurisdiction  of  the  subject 
matter ;  and  if  it  had  not,  that  court  could  not  obtain  juris- 
diction, even  by  consent. 

The  constitution  of  this  state  declares  that,  "  the  county 
court  shall  have  such  jurisdiction  in  cases  arising  in  justices' 
courts,  and  in  special  cases,  as  the  legislature  may  prescribe; 
but  shall  have  no  original  civil  jurisdiction,  except  in  special 
cases."  {Art.  6,  ^  14.)  Here  is  a  positive  interdiction  against 
these  courts  having  original  civil  jurisdiction,  except  io 
special  cases.  This  action,  before  the  Code,  was  a  common 
law  action,  and  one  of  the  earliest  in  use ;  and  if  the  legis 
lature  could  not  give  these  courts  jurisdiction  of  it  before, 
it  is  hardly  to  be  supposed  that  the  Code  has  changed  the 
character  of  the  constitution  in  this  particular;  if  it  have, 
then  all  actions  since  the  Code  have  become  "  special  cases.*' 
On  the  contrary,  the  Code  has  divided  all  remedies  into 
**  actions"  and  *^  special  proceedings.**  I  cannot  think  that 
limiting  the  amount  in  controversy,  and  prescribing  the  class 
of  persons  that  may  become  suitors,  make  the  action  a 
special  case  within  the  clause  under  consideration.  It  is 
said  the  legislature  has  determined  what  are  special  cases. 
But  it  had  no  power  to  make  that  a  special  case  which 
was  not  so  when  the  constitution  was  adopted.  Suits  at 
law  do  not  become  special  cases  merely  by  calling  them  so. 
No  doubt  the  31st  section  of  the  judiciary  act  embraces  this 
case  if  the  defendants  resided  in  the  county  of  Monroe. 
But  many  of  the  members  of  the  legislature  then  had  doubts, 
and  others  thought  the  section  should  have  been  amended 
by  striking  out  the  last  part  of  it,  in  which  is  included  the 
action  of  assault  and  battery.    In  truth,  however,  the  views 
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of  indiyidaal  legislators,  or  the  speeches  of  members  of  the 
conveDtion,  do  not  shed  much  light  upon  the  subject. 

Looking  at  the  language  of  the  clause  of  the  constitution 
which  wc  have  read,  and  also  at  art.  14,  I  think  it  was  not 
intended  to  give  to  these  courts  any  original  jurisdiction  in 
common  law  actions.  Perhaps  it  may  be  different  in  equity ; 
for  the  legislature  is  authorized  to  confer  upon  the  county 
judge  equity  jurisdiction  in  special  cases.  (Art.  6,  %  14,  subd.  4.) 
And  the  range  of  "  special  cases"  may  be  greater  in  equity 
than  at  law ;  what  are  special  cases  not  being  there  so  well 
defined  as  at  law.  But  that  question  is  not  now  before  us. 
It  has  been  said  that  '*  cases,"  here,  is  synonymous  with 
«*  actions."  (5  J5ar4.,  169.)  I  do  not  see  how  the  use  of  the 
words  ••  special  actions"  would  have  obviated  the  difficulty; 
but  the  word  "  action"  was  not  used,  and  it  does  not  appear 
that  a  judicial  proceeding  by  action  was  intended.  It  is  said 
partition  stands  upon  the  same  ground.  This  I  am  not  pre- 
pared to  admit,  especially  as  the  law  stood  in  1847  ;  but  if 
that  be  so,  improperly  assuming  jurisdiction  in  another  case 
does  not  aid  the  matter. 

Suppose  the  legislature  had  enactecf  that  one  of  the  parties 
should  be  a  resident  of  the  state,  or  of  age,  and  that  the  sum 
demanded  should  not  exceed  $100,000;  if  common  law 
actions  are  to  be  turned  into  special  cases  in  this  way,  can 
the  courts  say  as  matter  of  law  that  $2000  is,  and  $100,000 
is  not,  a  special  case  ?  Or  that  residence  of  all  the  defen- 
dants in  the  county  makes  the  action  a  special  case,  and 
the  residence  of  one  of  the  parties  in  the  state  does  not  ? 
If  particulars  of  this  nature  may  constitute  a  special  case, 
may  not  the  legislature  decide  as  to  the  degree  ?  Wlien 
the  organic  law  declares,  in  emphatic  and  clear  language, 
that  these  courts  shall  have  no  original  civil  jurisdiction, 
except  in  special  cases,  something  real  was  designed ;  and 
there  should  be  no  effort  to  abrogate  the  injunction,  or  to 
fritter  away  the  constitution  while  seeming  to  acquiesce. 
Full  force  and  effect  should  ever  be  given  to  the  constitution 

Kee.— Vol.  IT.  76 
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of  the  state.  It  is  probable  that  it  would  be  to  the  advan- 
tage of  the  community  to  sustain  this  jmisdiction ;  but  we  arc 
not  at  liberty  to  consult  convenience  or  even  supposed 
advantage  in  such  a  case*  Unlike  the  boasted  constitutiot 
of  the  mother  country,  ours  is  a  written  fundamental  law, 
establishing  and  organizing  government,  and  declaring 
cei*tain  principles  or  rights,  and  sustaining  and  controll- 
ing the  political  condition  of  the  state ;  and  its  provisions 
cannot  be  disregarded  by  the  legislature  or  the  courts. 
There  is  perhaps  no  fixed  legal  meaning  to  the  phrase 
'*  special  cases,''  per  se.  It  occurs  in  works  on  practice ;  as 
a  "special  case"'  in  the  nature  of  a  special  verdict  {Tidd^ 
808) ;  and  under  a  recent  English  statute,  a  ^'  special  case" 
may  be  made  to  take  the  opinion  of  the  court.  (3  Chii^  6r. 
P/*.,  780.)  And  one  of  the  chapters  of  the  Revised  Statutes 
is  entitled,  '^  Of  proceedings  in  special  cases,"  and  it  includes 
replevin ;  but  most  of  it  provides  for  the  cases  which  are 
really  special,  or  for  proceedings  which  may  be  deemed 
special,  though  incidental  to  a  common  law  action.  (2  R*  S., 
ch.  8.)  But  the  words  are  used  in  this  case  in 'their  ordinary 
sense,  as  contra-distinguished  from  actions ;  and  this  is  in 
consooance  with  the  general  plan  of  the  judiciary  system. 
I  think  we  cannot  sustain  the  jurisdiction  of  tlie  inferior 
court  in  this  case,  without  violating  the  spirit  of  the  consti- 
tution ;  and  that  the  judgment  should  be  reversed. 

Denio,  Johnson,  Ceippen  and  Dean,  Js.,  concurred  in 
reversing  the  judgment,  on  the  ground  that  the  statute  con- 
ferring jurisdiction  on  county  courts  in  actions  of  assault 
and  battery  was  unconstitutional. 

BuGGLES  and  Mabvin,  Js.,  took  no  part  in  the  decision. 

Judgment   reversed 


I  ♦ 
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Newcoub  and  others  agaimt  Newcomb. 

UDdcr  the  constitation  of  1821  (art.  7,  %  10),  the  legislature  was  prohibited 
A'oni  authorizing  any  sale  or  disposition  of  the  lands  owned  by  thcf  state, 
which  were  contiguous  to  its  salt  springs  and  might  bo  necessary  or  conve- 
nient for  their  use. 

k  person  to  whom  portions  of  these  lands  were  set  apart  by  the  commimioners 
of  the  land  office,  pursuant  to  the  Be  vised  Statutes  {vol.  \,p.  267,  ^  03),  for 
the  purpose  of  his  erecting  works  thereon  for  the  manufacture  of  coarse 
salt,  and  who  entered  and  made  the  expenditures  and  erections  for  that 
purpose  required  by  the  statute  (1  R.  S.,  267,  ^  04),  has  do  inheritable 
estate  or  interest  in  the  promises 

Accordingly,  where  parcels  of  the  Onondaga  salt  springs  reservation  were  set 
apart  to  an  individual,  pursuant  to  said  statute,  and  he  made  expensive 
erections  thereon  of  a  permanent  character  for  the  manu&cture  of  coarse 
salt,  and  died  in  possession,  intestate;  Held,  in  an  action  for  partition  by  his 
heirs  against  the  widow,  who  was  also  his  administratrix,  that  they  took 
no  estate  or  interest  in  the  premises  by  descent. 

In  1841,  Andrew  H.  Newcomb,  pursuant  to  the  statute 
(1  R.  S.9  267,  ^  91),  applied  to  the  commissioners  of  the 
land  office  to  have  set  apart  to  him,  for  the  purpose  of  erect- 
ing thereon  works  for  the  manufacture  of  coarse  salt,  parts 
of  lots  numbers  118,  121  and  126  of  the  Onondaga  salt 
springs  reservation,  situate  in  the  county  of  Onondaga ;  and 
thereupon  the  commissioners,  on  the  8th  of  January,  1842, 
by  a  resolution  which  recited  the  application,  '*  set  apart  to 
said  Newcomb"  the  parts  of  the  lots  applied  for,  *^  for  the 
purpose  of  erecting  thereon  buildings  and  other  works  for 
the  manufacture  of  coarse  salt,  pursuant  to  the  statute  in 
such  case  made  and  provided,  as  of  the  2l8t  of  May,  1841." 
On  similar  applications  the  commissioners  by  resolutions  of 
like  tenor,  passed  in  February,  1846,  and  February,  1850, 
set  apart  to  Newcomb  and  other  individuals  associated  with 
him  other  parts  of  the  lots  above  mentioned  for  the  same 
purpose.  They  also,  by  a  i[esolution  of  the  'late  last  named, 
set  apart  to  Newcomb  a  portion  of  lot  number  130i  of  the 
same  reservation  for  the  like  purpose.  The  fee  of  all  these 
lands  was  in  the  state ;  they  were  contiguous  to  the  salt 
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springs  owned  by  it,  and  were  necessary  or  convenient  for 
their  use.  Within  four  years  after  the  passage  of  these 
resolutions  respectively,  Newcomb,  and  he  and  his  associ- 
ates, took  possession  respectively  of  the  land  therein  men 
tioned,  being  in  all  more  than  thirty  acres;  and  at  a  large 
expense  made  extensive  erections  and  constructions  thereon 
for  the  manufacture  of  coarse  salt,  within  the  time  and 
according  to  the  statute.  (1  R.  jS.,  267,  %  94.)  These  erec- 
tions consisted  of  a  storehouse  fpr  salt,  constructed  of  heavy 
timbers,  fifty  by  sixty  feet  in  size,  and  of  over  twelve 
hundred  vats,  which  were  usually  and  in  this  instance  con- 
structed as  follows :  Spiles  or  posts  were  driven  jSrmly  into 
the  ground  about  four  feet  apart^  and  upon  these  flooring 
was  laid  and  firmly  spiked  down.  This  flooring  was  laid 
in  parallel  rows  eighteen  feet  wide  and  varying  in  length. 
Sides  were  added  to  the  flooring  and  these  were  closed  at 
each  end  making  the  vat.  There  were  cross  pieces  from  side 
to  side  over  the  vat  for  sliding  roofs  to  run  upon ;  the  vats 
were  about  nine  inches  deep.  This  structure  was  firmly 
grooved  together  and  fastened  to  the  a^Mle  foundation.  Into 
'these  vats  the  water  from  the  salt  iq>ring8  was  conducted  by 
pump  logs  placed  under  ground,  and  was  then  evaporated  by 
the  heat  of  the  sun.  To  keep  out  the  rain  sliding  roofs  were 
made,  which,  when  not  covering  the  vats,  rested  upon  frames 
erected  by  the  side  of  the  vats.  The  roofs  by  means  of 
rollers  were  moved  on  and  off*  the  vats  as  occasion  required, 
being  iu  winter  usually  over  them.  The  yats  and  their 
foundation  become  saturated  with  the  salt  water,  and  decay 
very  slowly.  They  are  not  built  with  a  view  to  being 
vemoved,  nor  can  they  be  without  taking  them  apart  when 
the  materials  are  of  trifling  value  as  compared  with  the 
original  cost  of  the ,  vats,  or  their  value  for  use  when 
erected. 

Newcomb,  and  he  and  his  associates,  possessed  and  occu* 
pied  the  land  and  used  these  structures  for  the  nrianufaetinre 
of  coarse  salt  up  to  the  time  of  his  death,  wh'ch  was  id 
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October,  1851.  He  at  this  time  was  the  sole  owuer  of 
whatever  interest  was  acquired  under  the  resolutions  of  the 
commissioners  and  by  the  erections,  as  to  part  of  the  above 
mentioned  premises,  and  owned  three-tenths  of  the  interest 
in  the  residue.  He  died  intestate,  leaving  no  children ;  but 
he  left  him  surviving  brothers  and  sisters  and  their  descend- 
ants, and  a  widow,  Mary  B.  Newcomb.  The  widow  and 
one  Briggs  were  appointed  administratrix  and  administrator 
of  his  estate,  and  they  took  possession  of  the  salt  works. 
Some  of  the  heirs  in  August,  1852,  commenced  this  action 
in  the  supreme  court  against  the  widow  and  others  of  the 
heirs  for  the  partition,  with  other  real  estate  owned  by 
Newcomb  at  his  decease,  of  the  salt  lands  and  property 
above  mentioned ;  allegiug  that  he  died  seized  of  an  estate 
therein,  and  that  the  heirs  had  an  estate  of  inheritance  in, 
and  were  tenants  in  common  of  the  same,  and  that  the 
widow  was  entitled  to  dowser  therein.  The  widow  answered 
the  complaint,  denying  that  Newcomb  at  his  decease  had 
any  estate  of  inheritance  in  the  salt  lands  and  erections 
tiiereou,  or  that  his  heirs  had  any  estate  whatever  therein, 
and  alleging  that  the  lands  were  the  property  of  thoi  state. 
The  cause  was  tried  at  the  Onondaga  circuit  before  Mr. 
Justice  Pratt  without  a  jury.  On  the)  trial  the  facts  above 
stated  appeared ;  and  thereupon  said  justice  ruled  and  de- 
cided that,  under  the  resolutions  of  the  commissioners  of  the 
land  office,  Newcomb  acquired  and  had  at  his  decease  an 
estate  in  the  said  lots  covered  by  the  salt  vats  and  erections 
thereon;  and  that  the  parties  to  the  action,  except  the 
widow,  upon  his  decease,  became  seized  of  the  premises  as 
his  heirs  at  law.  To  which  the  counsel  for  the  widow 
excepted.  The  said  justice  decided  and  ordered  that  the 
said  premises  be  partitioned  among  the  heirs  according  to 
their  respective  rights  as  stated  in  the  complaint,  subject 
to  the  dower  of  the  widow  therein.  To  which  the  counsel 
for  the  widow  excepted.  A  bill  of  exceptions  was  tendered 
on  behalf  of  the  widow,  and  judgment  having  been  perfected 
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according  to  the  decision  at  the  circuit,  she  appealed.  The 
cause  was  heard  on  the  appeal  at  a  general  term  of  the 
supreme  court  in  the  5th  district,  and  the  judgment  aifirmed. 
The  widow  appealed  to  this  court. 

N.  Hill  J  Jr.f  for  the  appellant. 

I.  The  provision  of  the  Revised  Statutes  authorizing  the 
resolutions  setting  apart  these  lots  was  enacted  in  reference 
to  the  constitution  of  1821,  and  is  to  be  construed  accord- 
ingly. {Const,  of  1821,  art.  7,  §  10  ;  1  R.  5.,  252,  267,  ^§  1, 
91,  93 ;  Laws  of  1822,  p.  173,  §  6.)  1.  The  new  constitu- 
tion only  authorizes  a  sale  for  the  purpose  of  buying  *'  other 
lands  alike  convenient,"  and  the  resolutions  were  clearly 
not  intended  as  an  execution  of  that  power.  {Const.  ^1846, 
ait.  7,  §  7 ;  see  Sen.  Doc,.  1847,  No.  108.)  2.  Besides,  the 
commissioners  of  the  land  office  were  not  empowered  by 
law  to  act  under  this  provision  of  the  new  constitution  until 
1854,  long  after  the  resolutions  in  question.  {Const.  oflMG^ 
art.  7,  §  7  ;  Laws  of  1854,  p.  986,  et  seq. ;  Sen.  Doc.^  1847, 
No.  108.)     3.  The  statute  and  resolutions  are  therefore  to 

be  understood  as  a  mere  execution  of  the  constitutional 

« 

policy  of  1821 ;  such  being  the  presumed  intent.  {Fletcher 
V.  Peckj  6  CrancK*s  i?.,  128 ;  ComnCih  v.  Doumes^  24  PicJc.  il., 
231,  232 ;  3  Seld.  R.,  109,  Edmonds,  J. 

II.  The  legislature  was  expressly  prohibited,  by  the  con- 
stitution of  1821,  from  authorizing  the  transfer  of  any  estate 
in  the  lots  in  question ;  much  less  an  estate  of  inheritance. 
{Const,  of  1821,  art.  7,  ^  10 ;  Sen.  Doc,  1847,  No.  108,  jjp.  8 
to  12.)  1.  The  constitutional  provision  embraces  not  only 
the  salt  lands  but  the  canals,  and  the  power  of  the  legis- 
lature is  the  same  as  to  both.  {Const,  of  1821,  art.  7,  ^  10.) 
2.  The  design  was  to  secure  to  the  state  the  unqualified 
right  of  resuming  the  actual  control  of  these  sources  of 
public  revenue  at  any  moment,  and  forever.  {Const.  tfJSSlf 
art.  7,  ^10;  1  R.  S.,  193,  ^§1,2;  1  R.  5.,  252,  ^•J 1,  2,  (< 
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9eq* ;  1  R.  S.^  266,  267,  ^^  90  to  100  ;  see  statutes  citcdt  point 

3,  subd.  1.)  3.  This  could  only  be  done  by  disabling  the  legis* 
lature  from  granting  any  right  to  hold  as  against  the  state, 
by  lease  or  otherwise.  (3  Sen.  Doc.  1847,  No.  108,  pp.  8 
to  12.)  The  grant,  if  authorized,  would  operate  as  a 
contract,  and  place  the  subject  beyond  the  power  of  the 
state.  (3  Story* s  Const.j  %  1385,  et  seq.)  And  thus  the  salt 
lands  not  only,  but  the  canals  could  be  irrevocably  alienated 
for  any  term,  however  long.  (3  Stonfs  Const.y  ^  1385,  et  seq.) 

4.  The  intent  to  impose  this  measure  of  disability  upon  the 
legislature  is  clearly  expressed  by  the  clause  in  question, 
and  it  should  be  construed  accordingly.  {Const.  ^1821,  art. 
7,  §  10 ;  3  Seld.  JR.,  83,  84,  Rugglcs,  Ch.  J. ;  3  Scld.  R.,  97 
to  99,  Johism,  J. ;  3  Sdd.  jR.,  109,  ]  19,  Edmonds,  J. ;  1 
Stmry's  Const.,  %%  427  to  429.)  The  words,  "the  legisla- 
ture shall  never  sell,  or  dispose  of,"  &c.,  prohibit  leases  of 
all  kinds,  as  well  as  other  conveyances.  {Hedges  v.  Rikcr,  5 
Johns.  Ch.  R.,  163 ;  Gordon  y.  Preston,  1  Watts'  R.,  385,  386 ; 
Slurffidd,  S(c.,  3  Aik.  R.,  287 ;  Rob.  on  WUls,  519,  n.  3,  ed. 
1809.)  So  as  to  the  words,  "  shall  be  and  remain  the 
property  of  the  state ;"  these  denoting  exclusive,  unqi!lalificd 
and  perpetual  dominion.  {BurrilPs  Law  Diet.,  **  Propcrtij  ;'^^ 
Bouv.  Law  Diet.,  "  Property.^* 

III.  The  utmost  the  legislature  could  do,  therefore,  was  to 
authorize  the  giving  of  mere  revocable  licenses  to  erect 
works  and  manufacture  salt :  and  this  is  all  that  has  been 
attempted.  {See  point  2,  subd.  1  ;o  4 ;  1 12.  S.,  252,  267, 
%%  1,  91,  93.)  1.  The  statute  and  resolutions  contain  no 
apt  words  for  the  creation  of  an  estate.  To  "  set  apart" 
means  only  to  separate  from  the  rest ;  not  to  convey  oi 
transfer.  {Doe  v.  Wood,  2  Bam.  SfAld.,  738;  Sen.  Doc.,  1847 
No.  108,  jpp.  8,  9 ;  1  JR.  S.,  266,  267,  ^%  89  to  100 ;  Laves  of 
1821,  p.  236,  §  27 ;  ib.,  1820,  p.  100,  §  3 ;  i6.,  1818,  p.  302. 
%l\ib.,  1812,  p.  505,  § 24 ;  ib.,  1810,  p.  66,  § 22.)  2.  The 
words  import  no  more  than  a  revocable  license  to  erect 
works,  manufacture  salt,  and  sell  it;  the  primary  objecJ: 
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being  public  revenue.  (ConM*  (^  1821«  art.  7,  ^  10 ;  1  ^  jS*, 
193,  %%  1,  2 ;  iJb.,  252,  ^^  1,  2 ;  ti.,  236.  257,  ^^90  to  100.) 

3.  At  all  events,  tbey  do  not  import  the  relation  of  lessor 
and  lessee  between  tbe  state  and  tbe  manufacturer ;  much 
less  tbe  grant  of  an  estate  of  inheritance.  (1  HilliardCs  Abr.^ 
216,  217,  cd.  1846;  Doc  v.  Wood,  2  Bam.  If  Aid.,  724; 
JNarway  v.  Roux;,  19  Va.  JR.,  144,  158 ;  24  Etfg.  Comm,  Law 
R.y  136,  138,  LitdedaUf  J. ;  Mowufjoy^$  cate,  Godb.  R.,  17.) 

4.  If  they  do,  they  are  utterly  ioconsiatent  with  the  consti- 
tutional policy  which  they  were  designed  to  ej&ecute,  and 
are  therefore  so  far  inoperative.  (See  poi«t$  1  and  2,  mtpra; 
Novell  V.  T/ie  People,  3  SeUL.  i2.,  9,  92,  93.) 

'  IV.  But  even  if  the  statute  and  resolutions  amounted  to  a 
lease  of  these  lots,  it  would  not  aid  the  plaintifls ;  for  they 
are  bound  to  show  that  thnir  ancestor  was  seized  of  an  estate 
of  inheritance.  (1  iL  5..  722,  ^^  1, 6 ;  ib.,  751,  ^  1 ;  »6.,  754, 
^27;  2  R.  &,  317,  ^1.)  1.  The  pUuntiffs  must  show,  in 
order  to  maintain  this  species  of  action,  that  the  subject 
matter  is  real  estate,  and  that  they  became  intei'ested  in  it  by 
descent.  (2  R.  S.,  317,  318,  ^^1,  5 ;  LarUn  v.  ilfaiM,  2 
Paige's  R.,  27 ;  8  John$.  £.,  562  to  564.)  2.  These  requisites, 
moreover,  together  with  the  fact  that  the  parties  have  a 
common  interest  in  the  subject  matter,  are  essential  to  juris- 
diction. (11  Wend.  R.,  647,  651,  2,  Socage,  Ch.  J. ;  8  Cow. 
R.,  361,  366,  367,  369,  370,  Woodworth,  J. ;  1  Carolina  Law 
Joum.,  195;  CowenifOlVi  NotcM,  995,  996;  Wilherspoony. 
Dunlap,  Harp.  R.,  390 ;  Sweet  v.  Buesey,  7  Man.  R.,  503 ; 
Champion  v.  Spencer,  1  Root's  R.,  147.)  3.  The  suggestion 
that,  though  the  plaintiffs.acquired  no  title  so  far  as  the  state 
is  concerned,  they  might  still  have  partition  and  sale,  is 
anomalous. 

y •  If  it  be  said  that  these  views  would  result  in  leaving 
it  optional  with  the  state  to  appropriate  the  erections  of 
the  manufacturer,  without  making  compensation,  we  answer: 
1.  The  erections  were  made  with  an  implied  understanding 
that  they  might  be  removed  when  the  manufacturer  ceased 
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to  use  them,  and  they  never  became  a  part  of  the  realty. 
{Smith  v.  Benson^  1  HUrs  R.j  176, 178 ;  MoU  y.  Palmer j  1  Comst. 
il.,  664.)  2.  But  if  otherwise,  they  were  annexed  to  the  free- 
hold for  the  purposes  "  of  trade  or  manufacture,"  and  belong- 
ed to  the  personal  representatives.  (2  R.  jS.,  82, 83,  ^  6,  siibd. 
4.)  3.  If  the  state  was  disposed  to  exercise  the  power  of  ap- 
propriating them,  therefore,  it  could  not  do  so  without 
making  "just  compensation."  {Const,  of  1821,  art*  7.  %  7.) 
4.  But  if  it  could,  a  claim  on  its  justice  would  arise  in  favor 
of  the  manufacturer,  and  experience  shows  that  the  holders 
of  such  claims  do  not  sufler.  (3  &/J.,  93,  Rugglesj  CL  J. ; 
ib.,  136,  137,  Welles,  J. ;  Sen.  Doc,  1847,  No.  108 ;  Lam 
of  1854,  p.  986,  et  seq.) 

George  F.  CotnstocJc,  for  the  respondents. 

I.  It  is  only  partition  of  the  land  which  is  sought  by  the 
terms  of  the  complaint.  It  is  assumed,  however,  that  if  a 
partition  of  the  land  is  had,  the  erections  go  with  it ;  and 
that  is  the  occasion  of  the  controversy.  The  nature  of  the 
erections  and  the  mode  of  their  annexation  are  such  that  if 
the  intestate,  who  is  admitted  to  have  been  the  owner  of 
them,  had  also  an  inheritable  estate  in  the  land,  the  erec- 
tions are  a  part  of  such  estate,  and  descend  with  the  laud 
to  the  heirs.  The  question  therefore  is :  Had  the  intestate 
an  inheritable  estate  in  the  land  ?  This  will  depend  on  the 
construction  and  effect  of  the  grant  by  the  state;  but  in 
construing  and  giving  effect  to  the  grant,  the  purposes  for 
which  it  was  made,  the  character  of  the  erections  required 
for  those  purposes,  and  the  capital  to  be  invested  in  them, 
must  exercise  an  important  influence. 

II.  By  the  Revised  Statutes,  part  2,  chap.  2,  p.  751,  ^  1, 
it  is  declared  that  the  real  estate  of  every  person  shall 
(if  there  be  no  will)  descend  to  his  heirs.  That  the  term 
"real  estate"  {vide  §  27)  shall  include*  every  estate,  inte- 
rest and  right,  legal  and  equitable,  in  lands,  except  such  aa 
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are  determined  by  the  death  of  the  person  possessed  thereof 
and  except  leases  for  years,  and  estates  for  the  life  of 
another  person.  And  that  the  term  ^*  inheritance'*  shall 
be  understood  to  mean  **  real  estate  as  herein  defined,  de- 
scended according  to  the  provisions  of  this  chapter."  Under 
the  term  **  leases  for  years/'  it  is  presmned  that  leases  from 
year  to  year  are  also  to  be  included.  (See  2  R.  S.^  82,  ^  6, 
sub.  1.)  This  seems  to  be  necessary  in  order  to  reconcile 
the  two  statutes  referred  to.  Looking  at  the  question, 
therefore,  imder  the  statute,  the  inquiries  are :  1.  Had  the 
intestate  in  his  lifetime  any  interest  in  these  lands  ?  2.  If 
he  had,  did  it  depend  on  his  own  life — did  it  depend  on  the 
life  of  another  person — was  it  a  mere  lease  for  years  or 
from  year  to  year  ?  If  none  of  these,  it  was  an  estate  of 
inheritance. 

III.  The  intestate  had  an  interest  in  these  lands,  and  a 
very  important  one.  They  were  "set  apart"  to  him  under 
autlioiity  of  law  by  the  commissioners  of  the  land  office, 
"for  the  manufacture  of  coarse  salt."  This  amounts  to  a 
conveyance  or  grant  for  the  purpose  mentioned;  and  by 
virtue  thereof,  and  of  a  compliance  with  the  conditions  of 
the  grant,  the  intestate  acquired  a  right  to  occupy  the  land 
so  long  as  he  used  it  for  that  purpose;  there  being  no 
words  of  duration  or  limitation  in  the  grant  itself.  1.  Con- 
struing the  grant  of  the  commissioners  as  a  mere  permission 
to  use  or  occupy  the  land  for  the  purpose  of  building  and 
carrying  on  coarse  salt  manufactories  (and  this  is  the  very 
lowest  construction  it  admits  of),  it  carries  an  interest  in 
the  land,  for  the  reason  that  the  purposes  contemplated 
cannot  be  effected  without  the  exclusive  possession  and  use 
of  the  land.  The  erections  actually  cover  the  soil  and  ex- 
clude all  other  uses.  Call  it  a  mere  easement  and  still  it  is 
an  interest ;  and  although  an  easement,  still  it  is  or  at  least 
may  be  inheritable.  2.  This  doctrine  is  settled  in  many 
analogous  cases.  See  Mum/ord  v.  Whitney^  (15  JVcnd.^  380) 
a  permission  to  abut  a  dam  on  the  land  of  another;  Cook 
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V.  Steamt  (11  Mass.,  536),  a  simirc^r  case ;  Fetuinam  v.  Smith 
(4  Eastj  108),  a  permission  to  tunnel  through  the  defendant's 
land  to  convey  water  to  the  plaintiff's  well;  Hewlins  v. 
Shipman  (5  Barnwell  Sf  Cress,^  210),  Bryan  v.  Whistler  (8 
id.,  288),  an  agreement  for  the  exclusive  use  of  a  burying 
vault ;  Cocker  v.  Cowper  (1  Cr.  Mees.  i^  Ros.,  418),  Bird  v. 
Hiorginson  (4  Nev.  ^  Man.,  505),  Miller  v.  The  Auburn  ^ 
R.  R.  Co.  (6  Hilly  61),  a  permission  to  build  a  railroad.  In 
these  and  other  cases  the  grant,  although  by  parol,  was 
sought  to  be  upheld  by  miscalling  it  a  license,  which  is 
good  although  not  in  writing.  But  it  was  held  void,  even 
although  executed,  on  the  ground  that  it  called  for  an  inte 
rest  in  land.  3.  In  other  and  inconsistent  cases  the  grant 
or  permission  has  been  valid  and  irrevocable,  although  not 
m  writing,  on  the  ground  that  it  was  executed,  i.  e.,  the 
grantee  had  done  the  acts  contemplated,  and  incurred  ex 
pensc  on  the  faith  of  the  license  or  grant.  See  Liggins  v. 
Inge  (7  Bing.j  682),  which  was  a  permission  to  erect  a  weir ; 
Wood  V.  Lake  {Sayre,  3),  a  license  to  stack  coal  on  another's 
land  for  seven  years ;  Winter  v.  Brockwell  (8  Ea^t,  108),  a 
license  to  erect  a  skylight ;  Pierpont  v.  Barnard  (2  Selden^ 
279),  a  license  to  cut  timber.  4.  But  both  of  these  classes 
of  cases  are  equally  to  the  present  purpose.  In  the  one 
class  the  direct  point  adjudicated  is,  that  an  interest  in  land 
is  created,  requiring  that  the  grant,  license  or  permission 
be  in  writing.  In  the  present  case  it  is  in  writing.  In  the 
other  class  the  grant  was  upheld  because  it  had  been  exe* 
cuted.  For  example,  in  Liggins  v.  Inge  (7  Bing.,  682),  it 
was  held  that  the  party  having  executed  the  license  to  build 
a  v/eir,  and  thus  incurred  expense,  might  continue  it  for- 
ever. In  the  present  case  the  grant,  or  whatever  be  its 
name,  has  been  executed,  and  $30,000  expended  on  the 
faith  of  it.  5.  In  all  the  cases  of  the  kind  referred  to,  the 
intorest  conveyed  or  attempted  to  be  conveyed  is  assumed 
to  be  apeiTcanent  one,  irrevocable  in  its  nature;  and  no 
one  will  doubt  that  it  would  descend  to  the  heirs  of  the 
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grantee.  Take,  for  example,  the  license  to  abut  the  dam^ 
in  15  Wend.  That  was  regarded  as  passing  (if  it  had  been 
valid)  a  durable  estate  or  interest,  an  estate  to  last  so  long 
as  the  land  was  used  for  the  purpose  indicated  and  undoubt- 
edly descendible.  6.  In  the  present  case,  the  acts  contem- 
plated by  the  license  call  for  a  much  more  palpable  interest 
in  the  land  than  in  those  referred  to.  Here  the  land  was  to 
be  literally  covered  with  structures  firmly  imbedded  in  the 
soil,  of  an  expensive  character,  permanent  in  their  nature; 
and  the  permanence  of  which  must  have  been  of  course 
contemplated  by  the  legislature  which  authorized  and  the 
commissioners  who  made  the  grant.  It  follows,  unless 
rules  are  to  be  applied  unknown  in  all  analogous  cases,  that 
the  interest  vested  by  virtue  of  the  grant  and  the  perform- 
ance of  its  conditions,  or  by  the  license  (if  we  so  call  it)  and 
the  execution  thereof,  is  irrevocable  so  long  as  the  erections 
remain  on  the  land  and  are  used  for  the  "  manufacture  of 
coarse  salt."  7.  There  are  other  established  principles  of 
law  which  produce  the  same  result.  If  a  private  person, 
or  the  state,  or  any  authorized  board  should  by  any  form  of 
words  grant  land  for  a  church  edifice,  no  one  would  doubt 
that  an  estate  would  vest  on  performance  of  the  condition 
(if  not  before),  and  would  be  defeasible  only  when  the  land 
should  cease  to  be  used  for  that  purpose.  The  continued 
use  for  that  purpose  would  be  a  condition  subsequent,  or  a 
conditional  limitation,  so  that  the  estate  would  revert  or 
run  out  when  it  ceased  to  be  so  used.  This  makes  a  quali- 
fied or  determinable  fee.  (5  Pick.,  528 ;  2  BL  Comm.,  109 
Plowdcn,  557 ;  4  Kent  Comm.,  8,  9.)  The  same  observations 
and  the  same  rule  will  hold  in  the  familiar  cases  of  grants 
or  dedications,  by  the  state  or  by  individuals,  of  land  for  a 
school-house,  a  court-house,  a  public  square,  a  highway,  or 
a  railroad. 

IV.  If  the  interest,  by  whatever  name  we  call  it,  derived 
under  the  grants  in  question  is  not  of  the  durable  character 
wc  claim  for  it,  the  only  other  alternative  is  that  it  is  held  at 
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the  mere  will  and  pleasure  of  the  grantors,  the  state.  There 
is  no  intermediate  groimd.  But  this  cannot  be  the  construe* 
tion  and  effect  of  the  grant.  1.  This  construction  is  in 
violation  of  all  established  rules  in  similar  cases.  No  other 
case  can  be  found  where  such  a  rule  has  ever  been  claimed, 
the  grant  being  in  writing,  so  as  to  raise  no  question  of  its 
validity  under  the  statute  of  frauds.  2.  The  grant  itself  is 
nugatory  without  the  investment  of  a  large  amount  of 
capital ,  in  permanent  structures  on  the  land,  incapable  of 
removal.  This,  of  course,  was  in  the  contemplation  of  the 
parties ;  and  it  must  be  deemed,  therefore,  that  they  had  in 
view  and  intended  a  permanent  occupation.  3.  This  view 
of  the  case  is  somewhat  fortified,  when  we  consider  that  if 
the  state  should  at  any  time  annul  the  grant  there  is  no 
obligation  to  pay  the  injured  party  the  value  of  his  erec- 
tions or  to  compensate  him  for  his  damages.  The  constitu- 
tional injunction  against  taking  private  property  would,  not 
reach  the  case ,  for  upon  the  theory  in  question  the  interest 
of  the  grantee  is  held  merely  at  the  will  of  the  state,  and 
therefore  expires  when  that  will  is  exercised.  There  would 
therefore  be  nothing  to  compensate.  4.  It  is  said  the  state 
might  probably  do  justice  in  such  a  case,  but  this  considera 
tion  cannot  alter  the  rule.  Again,  these  grants  invite  and 
the  grantees  contemplate  a  particular  investment  and  en- 
joyment of  their  capital.  And  there  is  no  justice  in  taking 
away  the  specific  investment  and  substituting  in  its  place  a 
mere  equitable  claim  on  the  legislature  for  damages,  even 
if  it  be  assumed  that  the  legislature  would  entertain  the 
claim.  5.  This  construction  reduces  the  grant  to  a  mere 
technical  license,  passing  no  interest  in  the  land,  good  by 
parol,  revocable  at  pleasure,  unassignable  and  personal,  to 
the  grantee.  Such  cannot  be  the  case.  See  cases,  8U2)ra, 
V.  But  under  any  of  the  constructions  considered,  the 
interest  of  the  decedent  was  inheritable.  It  clearly  was  not 
an  interest  depending  on  his  ow^  life  or  the  life  of  another 
person.    Unless,  therefore,  it  was  a  lease  for  years  or  from 
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year  to  year,  it  was  an  inheritable  estate,  both  by  statute 
and  at  the  common  law.  It  was  not  such  a  lease,  nor  a 
lease  at  all.  1.  It  is  not  a  lease  for  years*  Such  a  lease 
creates  a  term  having  a  definite  period  prescribed  in  Uie 
instrument  itself.  It  may  be  for  many  years,  or  less  than  a 
year ;  the  single  and  uniform  characteristic  being  that  the 
term  has  a  definite  commencement  and  close.  2.  It  is  not 
a  lease  from  year  to  year.  This  is  a  mere  enlargement  of  a 
tenancy  at  will,  for  the  purpose  of  notice  to  quit.  This 
tenancy  arises  by  implication  from  the  payment  or  reserva- 
tion of  an  annual  rent,  where  the  term  is  otherwise  uncer- 
tain. 3.  The  instrument  is  not  a  lease  at  all,  and  does  not 
establish  the  relation  of  landlord  and  tenant.  TCere  is  no 
rent  reserved,  and  this  is  the  distinguishing  characteristic 
of  a  lease.  There  is  no  pretence  for  saying  that  the  salt 
duty  is  rent  for  the  use  of  the  lands.  This  is  payable  in 
all  cases,  as  well  when  salt  is  made  on  private  lands  as  on 
lands  of  the  state.  (I  R.  6.,  252.)  It  is  simply  a  compen- 
sation for  the  brine,  which  belougs  to  the  state.  And  not 
only  is  there  no  rent,  but  there  are  no  words  in  the  grant 
or  in  the  statute  which  import  a  lease.  Again,  the  whole 
scheme  of  legislation  in  regard  to  the  salt  manufacture 
demonstrates  that  the  legislature  did  not  intend  these  grants 
as  leases.  More  than  nine-tenths  of  the  salt  made  from 
these  springs  is  made  in  blocks,  by  boiling  in  kettles.  The 
superintendent  is  directed  by  law  to  execute  technical 
leases  of  all  such  blocks,  and  minute  directions  are  given 
(2  R.  S.9  257,  258.)  But  in  regard  to  the  manufacture  by 
solar  evaporation,  the  case  is  entirely  different.  The  super- 
intendent has  no  power  to  lease  the  land.  It  is  to  be  ''  set 
apart"  by  the  commissioners  of  the  land  office.  The  struc- 
tures are  more  durable  and  permanent.  The  investment  must 
be  at  least  twenty  times  as  large,  in  order  to  make  the 
same  amount  of  salt,  and  more  than  fifty  times  the  amount 
of  land  is  required.  If  the  legislature  had  intended  to  lease 
these  lands,  also,  it  would  not  have  established  a  policy  and 
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proTided  for  grants  so  totally  different.  (See  7  Barbour^  599| 
619»  620.)  3.  The  interest  of  the  intestate  was  therefore 
inheritable,  not  being  a  lease  for  years,  a  lease  from  year  to 
year,  or  a  lease  at  alL  If  we  regard  the  grant  as  convey- 
ing  a  qualified  fee,  defeasible  on  breach  of  the  condition,  or 
running  out  when  the  land  ceased  to  be  used  for  the  pur- 
pose specifiedt  this  is  clearly  inheritable.  So  it  is  if  we 
call  it  a  continuing  license  {oi  in,  7  Barbour^  mjrra)^  or 
an  easement  or  privilege.  And  so  it  is  if  we  grant  that 
the  state  may  at  any  time  enter  and  take  possession.  The 
interest  of  a  mere  disseizor  or  squatter  will  go  to  his  heirst 
and  not  to  his  personal  representatives. 

VI.  There  is  no  constitutional  difficulty  in  the  way  of 
this  inh*eritance.  (See  Const,  of  1846,  art.  7,  %  7.)  It  is  ad- 
mitted that  this  provision  impliedly  prohibits  a  sale  or  alien- 
ation of  the  land  except  for  the  special  purpose  named, 
that  is,  to  invest  the  proceeds  in  other  lands  '^  alike  conve- 
nient" for  the  use  of  the  salt  springs.  1.  The  obvious 
policy  of  the  constitution  is  to  preserve  these  lands  for  the 
««use  of  the  salt  springs."  Indeed,  so  are  the  express 
words.  Any  disposition,  therefore,  of  the  lands  which  does 
not  violate  this  policy  does  not  violate  the  constitution. 
2.  But  the  state  itself  has  never,  under  any  of  the  state 
constitutions,  embarked  for  itself  in  the  business  of  boiling 
or  evaporating  salt.  On  the  contrary,  its  policy  from  the 
earliest  period  has  been  to  lease  and  set  apart  the  lands  to 
individuals,  confining  the  use  of  the  lands  to  that  object, 
and  raising  a  revenue  by  a  duty  on  the  salt.  3.  In  pursu- 
ance of  this  policy,  the  legislature  has  authorized  the  super- 
intendent to  lease  lands  for  the  manufacture  of  salt  in  one 
mode,  and  the  commissioners  of  the  land  office  to  set  them 
apart  for  the  manufacture  in  another  mode.  Neither  vio- 
lates, but  each  promotes  the  objects  of  the  constitution ; 
and  yet  in  each  case  there  is  a  limited  alienation  of  the 
lands.  4.  If  it  is  competent  to  ''  mi  apart"  the  lands  at  all 
(and  this  is  not  denied),  it  may  be  done  constitutionally  for 
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one  year  or  a  hundred  years,  or  for  an  indefinite  period,  bo 
long  as  used  for  the  purposes  contemplated  by  the  consti- 
tution. In  short,  the  validity  of  the  grant  under  the  con- 
stitution depends  on  its  purpose,  and  not  on  its  duration, 
5.  The  grant  in  question,  therefore,  calls  for  no  estate  or 
interest  in  the  grantee  which  violates  the  constitution.  No 
fee  simple  of  course  is  claimed.  Nor  is  any  smaller  estate 
claimed,  which  permits  the  grantee  for  a  single  day  to 
divert  the  lands  from  the  constitutional  uses.  The  estate 
is  inheritable  as  a  fee,  qualified  by  the  very  purposes  which 
the  constitution  contemplates,  as  a  continuing  executed 
license,  as  an  easement,  or  even  as  held  at  the  mere  will 
and  pleasure  of  the  state.  Yet  none  of  these  constructions 
V)plate  the  constitution. 

Crippen,  J.  It  is  claimed  on  the  part  of  tiio  heirs  of 
Andrew  H.  Newcomb,  deceased,  that  he  had  an  interest  in 
lots  number  118,  121,  126  and  130^  of  the  Onondaga  salt 
springs  reservation,  which  descended  to  them  on  his  death. 
On  the  part  of  the  widow  of  the  deceased,  it  is  insisted  that 
the  interest  of  the  decedent  in  said  lots,  and  in  the  erections 
thereon,  was  personal  property,  subject  to  distribution  as 
such  under  the  statute.  This  presents  the  question  raised 
on  this  appeal. 

The  statute  provides  that  whenever  several  persons  shall 
hold  and  be  in  possession  of  any  lands,  tenements  or  here- 
d*'Uiinents  as  joint  tenants  ox  as  tenants  in  common,  in  which 
one  or  more  of  them  shall  have  an  estate  of  inheritance,  or 
^T  life  or  lives,  or  for  years,  any  one  or  more  of  them,  being 
of  full  age,  may  apply  for  partition  and  division  of  such 
premises.  (2  R.  S.f  317,  ^  Ir)  Th^  question  arises  whether 
the  parties  to  this  action  or  any  of  them  have  an  estate  of 
inheritance,  or  for  life  or  lives,  or  for  years,  in  the  above 
mentioned  lots. 

The  constitution  in  fdl'ce,  and  under  which  the  decedent 
acquired  permission  to  enter  upon  these  lots,  declared  that 
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the  legislature  should  ^*  never  sell  or  dispose  of  the  salt  springs 
belonging  to  the  state,  nor  the  lands  contiguous  thereto 
which  might  be  necessary  or  convenient  for  their  use,  but 
the  same  should  be  And  remain  the  property  of  this  state/' 
{Const,  of  1821,  art.  7,  ^  10.)  The  constitution  of  1846 
made  a  change  in  the  fundamental  law  relating  to  the  lands 
of  the  state  contiguous  to  the  salt  springs.  Section  7  of 
art.  7  declares  that  the  legislature  shall  never  sell  or  dispose 
of  the  salt  springs  belonging  to  the  state.  That  the  lands 
contiguous  thereto,  and  which  might  be  necessary  and  conve- 
nient for  the  use  of  the  salt  springs,  may  be  sold  by  authority 
of  law  and  under  the  direction  of  the  commissioners  of  the 
land  office  for  the  purpose  therein  specified.  The  permis- 
sion however,  to  occupy  the  lands  in  question  was  not 
acquired  under  any  law  passed  since  the  constitution  of 
1846  was  adopted. 

The  legislature,  in  addition  to  the  provisions  of  the  con- 
stitution of  1821,  enacted  that  the  salt  springs  belonging 
to  the  state  and  the  lands  contiguous  thereto,  necessary  or 
convenient  to  their  use,  should  be  and  remain  the  property 
of  the  state,  and  that  the  legislature  could  never  sell  or 
dispose  of  the  same  or  any  part  thereof.  (1  jR.  S.,  252,  <^  1.) 
This  statute  was  in  force  in  1850,  when  the  decedent 
acquired  from  the  state  permission  to  make  erections  on  lot 
number  130^  for  the  manufacture  of  coarse  salt.  The 
statute  relating  to  the  salt  springs  makes  provision  that  any 
individual,  or  company  incorporated  pursuant  to  ^  90  of  said 
act,  intending  to  erect  works  for  the  manufacturing  of  coarse 
salt,  before  erecting  any  works  on  the  lands  of  the  state  set 
a^art  for  that  pui-pose,  shall  make  application  to  the  conunis- 
sioners  of  the  land  office,  setting  forth  therein  the  amount  of 
capital  intended  to  be  invested  in  such  manufactory,  and 
the  quantity  of  land  necessary  to  the  erection  thereof;  the 
commissioners  of  the  land  office  are  then  required  to  set 
apart  such  land,  or  so  much  as  they  may  deem  reasr  nable 
for  the  purpose,  in  a  compact  form.    Such  individual  o) 
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company  is  allowed  four  years  in  which  to  complete  the 
works  on  the  lands  thus  set  apart ;  and  in  also  required  within 
one  year  to  commence  such  work  and  actually  expend  there* 
on  at  least  one-tenth  part  of  the  capital  specified  in  the 
application,  or  such  location  will  become  void,  and  the  land 
thereafter  be  liable  to  be  located  by  any  other  individual  or 
company.  Any  part  of  such  location  which  at  the  end  of 
four  years  shall  not  be  actually  occupied  by  manufactories 
of  coarse  salt,  pursuant  to  the  original  location,  may  be  again 
set  apart  by  the  commissioners  of  the  land  office  to  any 
other  person  or  company  for  the  erection  of  such  manufac- 
tories. (1  R.  S.,  267,  §§  90,  91,  92,  93,  94,  95.) 

It  is  admitted,  and  indeed  the  whole  case  shows,  that  the 
right  of  the  decedent  to  make  the  erections  on  the  state 
lands  for  the  manufacturing  of  coarse  salt,  was  acquired  in 
pursuance  of  the  foregoing  provisions  of  the  Revised  Sta- 
tutes. Did  the  decedent  acquire  thereby  an  estate  of  inheri- 
tance, or  for  life  or  lives,  or  for  years,  in  said  premises  ? 
I  think  not.  The  object  of  the  constitution,  as  well  as  the 
whole  course  of  legislation,  very  clearly  establishes  a  settled 
design  to  secure  and  protect  the  state  in  the  unqualified 
right,  at  all  times,  of  resuming  the  actual  control  and  dispo- 
sition of  the  salt  springs  and  the  lands  contiguous  thereto. 
The  state  could  make  no  grant  of  the  property ;  the  consti- 
tution and  the  laws  had  declared  that  the  salt  springs  and 
the  lands  contiguous  thereto,  which  might  be  convenient  for 
their  use,  should  be  and  remain  the  property  of  the  state. 
No  act  of  the  legislature,  or  of  the  commissioners  of  the 
land  office,  could  in  the  least  degree,  transfer  or  otherwise 
impair  the  title  of  the  state ;  it  must  vest  there  and  nowhere 
else.  This  being  so,  it  necessarily  follows  that  none  of  the 
parties  to  this  action  can  have  an  estate  of  inheritance,  or  for 
life  or  lives,  or  for  years  in  the  lots  above  mentioned. 

The  legislature,  uiider  the  provisions  of  the  constitution, 
authorized  the  commissioners  of  the  land  rffice  to  set  apart 
so  much  of  the  state  lands  as  they  might  deem  reasonable 
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for  the  purpose  of  an  individual  or  a  coi^cration  for  the 
erection  thereon  oil  manufactories  of  coarse  salt.  Ko  title 
to  the  land  was  transferred  thereby,  for  the  obvious  reason 
that  the  constitution  had  forbidden  it.  Nothing  could  pass, 
therefore,  to  the  person  or  company  obtaining  the  right  of 
erecting  salt  manufactories,  except  a  naked  license  to  enter 
upon  the  state  lands  and  make  and  eujoy  such  erections 
during  the  pleasure  of  the  state.  In  the  opinion  of  Mr. 
Justice  Paige,  delivered  in  this  court  in  the  case  of  Parmelee 
V.  The  Oswego  and  Syracuse  Railroad  Compamy,  he  remarked 
that  where  a  party  makes  a  location  on  any  part  of  the 
salt  springs  reservation,  erects  his  buildings  for  the  manufac- 
ture of  coarse  salt  within  the  time  prescribed  by  statute, 
he  acquires  no  legal  interest  or  estate  in  the  lands  covered 
by  the  works,  and  has  only  an  equitable  interest  in  his 
erections.  (2  Seld.f  81 .)  I  can  see  no  good  reason  why  the 
erections  made  on  the  lots  in  question  by  the  decedent,  and 
perhaps  the  license  to  occupy  the  same  for  the  manufacture 
of  salt,  may  not  be  regarded  as  having  been  made  and  held 
for  the  purposes  of  trade  and  manufacture,  and  consequently 
pass  to  his  personal  representatives. 

In  conclusion,  I  am  satisfied  that  neither  of  the  parties 
has  such  an  estate  in  the  lots  above  mentioned  as  will 
authorize  a  partition  thereof. 

The  judgments  of  the  general  and  special  terms  should 
be  reversed,  and  the  complaint  as  to  these  lands  dismissed, 
with  costs  to  the  defendant,  Mary  D.  Newcomb. 

Gardiner,  Ch.  J.  The  sole  question  in  this  case  is, 
whether  Andrew  H.  Newcomb,  who  died  inttstate,  had  an 
estate  or  interest  in  the  land  in  controversy  which  descended 
to  his  heirs  at  law.  The  premises  constitute  a  part  of  the 
Onondaga  salt  springs  reservation,  and  were  ^'set  apart" 
by  the  commissioners  of  the  land  office  under  the  statute 
(I  R.  S.J  267,  ^  93)  enacted  prior  to  the  adoption  of  the 
constitution  of  1846. 
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The  10th  sec.  of  art.  7  of  the  constitution  of  lis21^  among 
other  things,  declares  that  the  legislature  ''  shall  nev^r  sell 
or  dispose  of  the  salt  springs,  or  the  lands  contiguous  thereto 
which  may  be  necessary  or  convenient  for  their  use,  nor  the 
navigable  communications  or  any  part  or  section  thereof; 
but  the  same  shall  be  and  remain  the  property  of  this  state." 
By  this  provision  the  legislature  is  prohibited,  not  merely 
from  alienating  the  lands  in  fee,  but  from  making  any  sale 
of  them  whether  conditional  or  absolute ;  and  to  make  the 
prohibition  more  emphatic,  they  are  forbidden  ''to  dispose  of 
them."  This  word,  in  the  sense  in  which  it  is  used  in  this 
connection,  means  ''to  part  with  to  another,"  "  to  put  into 
another's  power  and  control,"  "  to  give  away  or  transfer  by 
authority."  The  framers  of  the  constitution  did  not  intend 
to  forbid  any  particular  species  of  alienation.  The  language 
of  that  instrument  is  not  that  the  legislature  should  transfer 
these  lands  by  grant,  by  license  irrevocable,  or  upon  condi- 
tion subsequent ;  but  that  they  sb  juld  not  dispose  of  them 
in  any  manner ;  "  but  the  same  shall  be  and  remain  the 
property  of  this  state."  If,  thru,  by  the  setting  apart  by 
the  commissioners  of  the  land  of&ce  under  the  act  of  1821, 
the  decedent  acquired  an  estate  of  inheritance,  what  he 
received  the  state  must  have  parted  with,  and,  to  that  ex- 
tent, by  legislative  enactment  disposed  of  the  lands  reserved, 
and  they  consequently  thus  far  ceased  "  to  be  and  remain 
the  property  ^f  this  state." 

I  agree  fully  with  the  counsel  for  the  respondent,  anO 
with  the  learned  judge  who  delivered  the  opinion  of  the 
supreme  court,  that  the  writing  under  which  this  claim  is 
made  is  not  a  lease,  and  vdth  the  former,  that  if  the  inter- 
est, by  whatever  name  it  may  be  called,  is  not  of  the  dura- 
ble character  claimed  for  it  by  the  respondent,  the  only 
other  alternative  is,  that  it  is  held  at  the  mere  will  &nd 
pleasure  of  the  state.  The  language  of  the  93d  sec.  (1  R. 
8.t  267)  is  exceedingly  guarded ;  it  confers  no  right  upon 
^he  commissioners  to  bargain  with  the  applicants.      The 
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latter  are  to  locate  the  lands,  and  the  commissioners  are  to  set 
so  much  of  them  as  they  shall  deem  reasonable  for  the  pur« 
pose  of  such  individual  or  company,  apart»  as  such  individual 
or  company  may  select.  There  are  no  words  pertaining  to 
A  grant  of  any  interest  whatever.  It  is  a  mere  designation 
of  the  boundaries,  including  the  whole  or  a  part  of  the  pre- 
mises previously  located  by  the  manufacturer.  It  is  true, 
that  as  a  consequence  of  this  location,  certain  things  are  to 
be  performed  by  the  applicant ;  but  their  performance  does 
not  increase  his  interest  in  the  land,  but  is  a  condition  upon 
which  the  location  and  setting  apart  are  made  to  depend. 
There  would  be  no  impossibility  in  a  tenant  at  will,  in  the 
strictest  sense  of  the  term,  contracting  to  make  permanent 
improvements  upon  the  premises  upon  which  he  was  about 
to  enter,  as  the  only  condition  upon  which  he  could  retain  the 
interest,  slight  as  it  was,  which  he  was  to  receive.  The 
landlord  might  terminate  the  tenancy  before,  or  when  the 
improvements  were  made  ;  he  might  not  for  fifty  years,  and 
the  possibility  would  be  worthless,  or  valuable,  according 
to  the  character  of  the  lessor  for  justice,  fair  dealing  and 
liberality.  Whether  he  sustained  this  character  or  the  reverse 
of  it  would  not,  however,  make  the  slightest  difference  in 
the  legal  rights  of  the  tenant.  A  similar  arrangement  was 
made  with  the  decedent  as  the  result  of  the  action  of  the 
commissioners  under  the  law  and  the  constitution.  The 
commissioners  set  apart,  for  the  purposes  of  the  decedent, 
lands  by  him  selected.  The  "  location,"  in  the  language  of 
the  statute,  was  to  be  void,  if  a  certain  sum  was  not  ex- 
pended within  one  year,  and  the  land  might  *'  be  located 
by  any  other  individual  or  company."  (1  R.  5.,  267,  §  94.) 
There  was  nothing  in  the  *'  setting  apart,"  or  in  the  condi- 
tion, to  create  an  estate  of  any  description.  The  words  of 
the  statute,  so  far  from  being  usual  or  appropriate  for  that 
purpose,  are  obviously  adopted  to  exclude  any  such  con* 
elusion. 
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It  is  not  said  that  the  estate  oi^  right  of  possesion  for  a 
definite  or  indefinite  period  shall  be  void,  but  the  '*  loca- 
tion." The  naked  occupancy  shall,  at  all  events,  without 
any  act  upon  the  part  of  the  state  or  its  agents,  absolutely 
cease,  and  the  lands  be  deemed  vacant  if  this  condition  is 
not  complied  with.  If  the  condition  is  fulfilled,  the  setting 
apart  shall  secure  the  manufacturer  against  the  location  of 
the  same  premises  by  any  other  person,  and  his  occupancy 
may  continue  for  the  specific  purpose  of  manufacturing 
coarse  salt  until  the  state  otherwise  determines.  In  eilect, 
the  legislature  say,  we  have  no  authority  to  sell  or  dispose 
of  these  lands ;  but  they  are  now,  and  must  remain  the 
property  of  the  state.  All  this  is  either  expressly  declared 
in  the  constitution,  the  law,  and  the  written  instrument  of 
the  commissioners,  or  necessarily  implied  from  their  various 
provisions.  The  decedent  was  bound  to  know  that  lie 
could  acquire  no  property  in  these  lapds,  for  the  legislature 
could  grant  none.  His  heirs  at  law  took  none  by  descent 
There  is  nothing,  therefore,  to  partition,  and  the  complaint 
as  to  these  lands  should  have  been  dismissed. 

The  judgment  of  the  supreme  court  should  be  reversed 
and  the  complaint  as  to  these  lands,  dismissed. 

Judgment  reversed. 


McKee  againtt  JuDD. 

A  r)f 'il  of  actioD  for  the  wrongftil  taking  ana  conversion  of  personal  property 
is  9s.«ignable;  and  mnder  the  prorisions  of  the  Code  of  Procedure  the 
usij^nee  can  recover  upon  the  same  in  his  own  name. 

ill  assignment  by  a  person  of  all  his  property  and  estate,  traosfOTS  a  right  of 
action  existing  In  his  flivor  for  the  tortious  conversion  of  personal  property. 

Action  commenced  in  the  supreme  court  the  28th  of 
July,  1851.     The  complaint  alleged  that  on  the  7th  of 
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August,  1850,  one  Meritt  was  the  owner  of  a  horse  and 
peddler's  wagon,  and  a  quantity  of  goods  contained  in  boxes 
in  the  wagon ;  and  that  on  the  day  last  named  the  de« 
fendant  took  the  horse,  wagon  and  goods  from  the  pos- 
session of  Meritt,  and  sold,  'disposed  of  and  converted  the 
goods,  to  the  value  of  eighty  dollars,  to  his  own  use ;  and 
that  he  kept  and  detained  the  horse  and  wagon  for  several 
days,  to  the  damage  of  the  plaintiff  of  twenty  dollars,  and 
then  returned  them  to  him.  The  complaint  further  stated 
that  on  the  1st  day  of  November,  1850,  Meritt,  **for  a  valu- 
able consideration,  by  an  instrument  in  writing  under  his 
hand  and  seal,  sold,  transferred  and  assigned  his  claim  and 
demand  against  the  defendant  for  said  taking  and  detention 
of  said  horse  and  wagon,  and  the  taking  and  converting  of 
said  goods  to  the  plaintiff,  w|^o  is  now  the  owner  of  said 
demand.'*  The  complaint  demanded  judgment  against  the 
defendant  on  account  of  the  premises  for  $100,  and  interest 
from  the  7th  of  August,  1850. 

The  defendant,  by  his  answer,  denied  each  and  every 
allegation  contained  in  the  complaint.  He  further  denied 
that  Meritt  had  any  assignable  claim  or  demand  against  th& 
defendant,  or  that  he  did  assign  or  transfer  any  cause  of 
action  against  the  defendant  to  the  plaintiff;  and  insisted  that 
the  plaintiff  was  not  entitled  to  maintain  the  action.  The 
answer  also  alleged  that  the  property  in  question  belonged  to 
one  Barnes  in  whose  possession  it  was ;  that  it  was  seized 
and  taken  by  virtue  of  an  attachment  issued  by  a  justice 
of  the  peace  in  favor  of  the  defendant  against  Barnes,  and^ 
that  the  goods,  which  were  sold,  were  sold  by  virtue  of  an 
execution  issued  upon  a  judgment  for  about  $70,  recovered 
against  Barnes  in  the  suit  commenced  by  the  attachment 
and  to  satisfy  the  same ;  and  that  thereupon  the  residue  of 
the  property  was  returned  to  Barnes.  There  was  a  reply 
taking  issue  upon  the  allegations  of  new  matter  in  the 
answer. 
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The  cause  was  tried  in  October,  1852,  at  the  Broome 
county  circuit  before  Mr.  Justice  Gray.  The  plaintiff  gave 
evidence  tending  to  prove  that  in  August,  1850,  the  horse, 
wagon  and  goods  were  owned  by  Meritt,  and  were  in  the 
possession  of  one  Barnes  only  as  his  agent  to  sell  the  goods. 
It  was  further  proved,  tha);  in  the  month  last  named  a  con- 
stable, by  virtue  of  an  attachment  against  Barnes  and  by 
the  direction  of  the  defendant,  seized  the  property  and 
detained  it  until  he  sold,  a  few  days  afterwards,  sufiScient  of 
the  goods  to  satisfy  an  execution  issued  against  Barnes 
upon  a  judgment  recovered  in  the  suit  commenced  by  the 
attachment,  when  he  restored  the  horse  and  wagon  and  the 
residue  of  the  goods  to  Barnes.  The  plaintiff  read  in  evi- 
dence an  instrument,  dated  the  Ist  day  of  November,  1850, 
executed  by  Meritt,  whereby  he  assigned,  conveyed,  granted, 
sold,  transferred  and  set  over  unto  the  plaintiff  all  his  pro- 
perty and  estate  of  every  name,  kind,  nature  lind  descrip- 
tion, in  trust,  to  convert  the  same  into  money  and  apply 
the  same  to  the  payment  of  his,  Meritt's,  debts  in  the  order 
of  preference  specified  therein.  It  was  proved  that  the 
goods  sold  by  the  direction  of  the  defendant  were  worth 
from  $75  to  $80. 

At  the  close  of  the  evidence  the  counsel  for  the  defendant 
insisted  that  the  plaintiff  was  not  entitled  to  recover,  and 
request^ed  the  court  to  nonsuit  him  on  the  grounds :  1st. 
That  the  action  was  for  a  tort  or  wrong  alleged  and  proved 
to  have  been  committed  before  the  assignment  to  the  plain- 
tiff, and  that  the  cause  of  action  therefor  was  not  assigna- 
ble ;  2d.  That  there  had  been  no  demand  of  the  property 
from  the  defendant  by  the  plaintiff,  and  no  refusal  by  the 
former  to  deliver  it  to  him.  The  court  overruled  said 
several  objections  and  declined  to  nonsuit  the  plaintiff,  and 
the  counsel  for  the  defendant  excepted.  The  court  further 
ruled  and  decided  that  if  the  jury  found  that  the  property 
belonged  to  Meritt,  at  the  time  it  was  taken  and  sold  by 
the  direction  of  the  defendant,  the  plaintiff  was  entitled  to 
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recover.  To  this  the  counsel  for  the  defendant  excepted. 
There  were  some  other  questions  in  the  case  arising  on  the 
exclusion  and  admission  of  evidence,  but  they  are  not  of 
general  interest.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $86  damages,  upon  which  judgment  was 
rendered.  The  judgment  was  affirmed  at  a  general  term 
of  the  supreme  court  in  the  6th  district.  The  defendant 
appealed  to  this  court. 

D.  S*  Dickirum^  for  the  appellant. 

6r.  W.  HotchkisSf  for  the  respondent. 

Gardiner,  Ch.  J.  The  action  was  not  brought  to  re- 
claim the  property  taken  by  the  defendant,  or  its  proceeds, 
but  to  enforce  the  claim  and  demand  accruing  originally  to 
Meritt,  for  the  unlawful  detention  and  conversion  of  the 
goods  in  controversy. 

"Whether  this  cause  of  action  was  assignable,  so  as  to 
enable  the  plaintiff  to  sustain  the  suit  in  his  own  name,  is 
the  only  important  question  now  presented.  The  learned 
judge,  who  delivered  the  opinion  of  the  supreme  court,  was 
correct  in  saying  that  the  terms  of  the  deed  were  sufficiently 
comprehensive  to  embrace  all  the  property  of  the  assignor, 
and  all  the  rights  thereto  appertaining.  If  a  demand  arising 
for  a  tortious  conversion  is  assignable,  I  entertain  no  d^ubt 
that  it  passed  by  this  conveyance.  In  The  People  v.  Tioga 
Common  Pleas  (19  Wend.^  73),  this  subject  was  discussed  by 
Judge  Cowen  with  his  usual  learning  and  ability  ;  he  ob- 
serves, in  speaking  of  choses  in  action :  **  That  for  the 
purposes  of  any  sort  of  assignment,  legal  or  equitable,  I 
can  nowhere  find  that  the  term  has  ever  been  carried  beyond 
a  claim  due  either  on  contract,  or  such  whereby  some  special 
damage  has  arisen  to  the  estate  of  the  assignor."  And  his 
conclusion  is,  that  demands  arising  from  injuries,  strictly 
personal,  whether  arising  upon  tort  or  contract,  are  not 
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assignable,  but  that  all  others  are.  TJpoD  the  authority  and 
reasoning  of  that  case,  and  the  decisions  there  referred  to, 
the  law  may  be  considered  as  settled,  that  a  claim  to 
damage  arising  from  the  wrongful  conversion  of  personal 
property  is  a  chose  in  action  that  is  assignable ;  and  m. 
such,  was  transferred  by  the  trust  deed  to  the  plaintiff.  In 
the  present  supreme  court  there  is  a  conflict  of  opinion. 
Judge  Harris  and  his  associates  concurring  in  the  views  of 
Judge  Cowen,  and  Judge  Brown  holding  tliat  a  demand 
of  that  nature  is  not  the  subject  of  assignment.  (7  Howard^ 
492 ;  18  Barbour^  500.)  If  the  demand  was  assignable,  the 
action  was  properly  brought  in  the  name  of  the  plaintiff, 
who  had  the  exclusive  right  to  recover  the  damages  for  the 
purposes  of  the  trust.  (CWe,  ^%  111,  113.)  No  demand  or 
refusal  was  necessary  to  maintain  the  action.  By  the 
assignment  the  plaintiff  succeeded  to  all  the  rights  of  the 
assignor;  this  is  a  necessary  consequence  of  the  assigua- 
bility  of  the  claim,  as  distinguished  from  the  property  coo- 
yerted.  (1  SeUm,  344.) 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Denio,  Jooxson,  Dean  and  Cbippek,  Js.,  concurred. 
RuGOTiES,  J.,  took  no  part  in  the  decision. 

Hand,  J.  (Dissenting.)  This  action  is  for  taking  and 
eonverting  the  personal  property  of  one  Meritt.  Admitting 
that  the  assignment  by  the  latter  was  a  valid  transfer  of  his 
choses  in  action  and  other  personal  effects  that  were  assign- 
able, the  principal  question  in  the  case  is:  Did  the^assign- 
ment  in  this  case  transfer  a  right  of  action  for  taking  and 
converting  personal  property  ?  The  goods  were  sold  on  an 
execution  in  favor  of  defendant,  and  by  his  direction.  But 
there  was  no  proof  that  defendant  himself  took  the  goods 
before  or  after  the  sale,  or  converted  them,  except  by  direct- 
mg  them  to  be  sold  upon  the  executions ;  a  id  the  aaagn- 
ment  was  made  nearly  three  months  afterwards.    The  taking 
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and  conversion  were  therefore  complete  at  the  time  the 
assignment  was  made,  and  the  defendant  then  had  no  inte*- 
rest  in  or  control  over  the  property. 

I  had  supposed  that  a  mere  right  of  action  for  a  tort  could 
not  he  assigned,  either  at  law  or  in  equity,  except  by  means^of 
some  statutory  proceedings*  (Gardner  v.  AdamSf  12  JVend.^ 
297 ;  People  v.  Tioga  Comtnon  Pleas^  19  «Z.,  76 ;  Thurman  v. 
Wells,  18  Barh.,  500 ;  2  Stor.  Eq.,  §§  1039,  1040,  g,  1048 ; 
Hall  V.  Robinsotiy  2  Comst.f  293;  1  Fota.,  213,  n.g;  JFil- 
lard's  Eq.y  462.)  A  cause  of  action  arising  from  a  tortious 
act  will  sometimes  pass  to  the  assignees  of  an  insolvent,  or 
to  the  assignees  in  bankruptcy.  In  those  cases,  there  can 
be  no  objection  on  the  ground  of  champerty  and  mainte- 
nance ;  and  the  criterion  is  whether  the  action  is  to  recover 
damages  for  an  injury  to  the  property  of  the  insolvent  or 
bankrupt,  or  for  a  wrong  personal  to  him.  A  solatium  for 
an  injury  done  to  the  person  or  personal  feelings  of  the 
debtor  cannot  be  assigned.  But  if  the  substantial  cause  of 
action  arises  from  an  act  that  diminishes  or  impairs  his  pro- 
perty, it  passes  to  the  assignees.  {Roseboom  v.  Mosher,  2 
Dcn^y  67,  Bronson^  C.  J. ;  Beckham  v.  Drake,  2  if.  L.  Ca.j 
.  577  ;  S.  a,  11  M.  ^  W.j  315 ;  8  id.,  846 ;  Rogers  v.  Spence, 
12  a.  SfFin.,  700;  S.  C,  13  M.  Sf  W.,  571;  11  id.,  191; 
WethereU  v.  Julius,  10  Com.  B.,  267 ;  Stanton  v.  Collier,  3 
Ell  S/-  BL,  274 ;  Minor  v.  Metz,  16  Pet.  R.,  221 ;  and  see 
GUlct  V.  Fairchild,  4  Den.,  80.)  The  transfer  in  such  cases 
is  in  compliance  with  a  statute,  and  is  generally  in  invitum. 
But  where  the  act  is  done  on  the  mere  motion  of  the  parties, 
the  assignment  of  a  bare  right  to  bring  an  action  for  a  mere 
tort  has  been  considered  void  on  the  ground'  of  public 
policy.  There  is  nothing  in  the  Code  which  abrogates  this 
8alut9.ry  principle ;  indeed  the  question  is  one  of  right  or 
title  and  not  of  remedy. 

There  are  other  questions  in  the  case ;  but  on  the  objec^ 
tion  already  noticed,  the  judgment  should  be  reversed. 
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Mabvin,  J.,  concurred  in  the  foregoing  opinion  delivered 
by  Judge  Hand. 

Judgment  affirmed. 


Kent  agamst  The  New- York  Central  Railroad  Co. 

• 

The  liability  imposed  upon  railroad  corporations  in  favor  of  laborers  by  (  12 
of  tho  general  railroad  act  (Laws  of  1850,  p.  215),  is  not  limited  to  such  as 
are  employed  by  parties  holding  contracts  immediately  witli  the  cori^oratiou ; 
but  it  extends  also  to  workmen  hired  by  parties  to  whom  the  original  con- 
tractor  liad  sub-let  a  portion  of  the  work. 

The  distinction  between  the  12th  section  of  the  railroad  act  and  the  proyisions  of 
the  ^'  act  to  secure  tho  payment  of  wages  to  laborers,  employed  on  the  canals 
and  other  public  works  of  this  state"  (Laws  of  1850,  p.  616),  pointed  out. 

AcTiox  in  tho  supreme  court.  The  complaint  alleged 
that  the  defendant  was  a  railroad  corporation,  organized 
under  the  laws  of  this  state,  and  that  during  the  six  months 
previous  to  the  commencement  of  the  suit,  it  was  engaged 
in  constructing  its  road  through  the  county  of  Cayuga,  by 
its  contractors,  agents  and  engineers ;  that  Messrs.  Midler 
and  Brintnall  contracted  with  the  defendant  to  perform  the 
work  in  building  the  road  between  Syracuse  and  Weedsport; 
that  one  Bull,  by  agreement  with  Midler  and  Brintnall,  con- 
tracted to  do  a  portion  of  the  work  and  that  he,  under  this 
agreement,  proceeded  to  perform  the  same  ;  that  Bull  em- 
ployed the  plaintiff,  who  labored,  in  performing  the  portion 
of  the  work  which  Bull  had  agreed  to  do,  during  thirty 
days  at  the  price  of  two  dollars  per  day ;  and  that  Bull 
was  indebted  to  him  in  this  amount  for  such  labor.  The 
mplaint  further  stated  that  McFarland  and  Stone  seve- 
lly  worked  for  Bull  on  his  said  job,  thirty  days  each,  and 
that  he  was  indebted  to  the  foraier  in  the  sum  of  thirty  and 
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to  the  latter  in  the  sum  of  fifty  dollars  therefor ;  that  with- 
in twenty  days  after  the  labor  was  performed  by  each  of 
the  parties,  they  severally  caused  a  written  notice  to  be 
served  on  the  engineer  of  the  defendant,  pursuant  to  the 
requirements  of  §  12  of  the  general  railroad  act  {Laws  of 
1850,  p.  211) ;  and  that  the  action  was  commenced  within 
thirty  days  after  such  notices  were  served.  The  complaint 
further  alleged  an  assignment  and  transfer  by  McFarland 
and  Stone  of  their  respective  demands  and  claims  to  the 
plaintiff,  and  demanded  judgment  against  the  defendant  for 
one  hundred  and  forty  dollars. 

The  defendant  demurred  to  the  complaint  and  assi^ed 
the  following  grounds  of  demurrer : 

1.  That  the  plaintiff  is  not  a  laborer  within  the  meaning 
of  §  12  of  the  act,  entitled  "  An  act  to  authorize  the  forma- 
tion of  railroad  corporations,  and  to  regulate  the  same," 
passed  April  2,  1850  ; 

2.  That  Willard  Stone  is  not  a  laborer  within  the  mean- 
ing of  ^  12  of  the  act  aforesaid  ; 

3.  That  Peter  McFarland  was  not  a  laborer  for  Philip 
Midler  and  Josiah  Brintnall  within  the  meaning  of  §  12  of 
the  act  aforesaid ; 

4.  That  Piatt  Bull  is  not  a  contractor  within  the  meaning 
of  §  12  of  the  act  aforesaid ; 

5.  That  it  appears  by  the  plaintiff's  complaint  that  the 
said  Willard  Stone,  Peter  McFarland  and  the  plaintiff 
worked  and  performed  labor  for  Piatt  Bull  and  were  in 
his  employ,  and  not  for  Philip  Midler  nor  Josiah  Brintnall 
nor  for  the  defendants ; 

6.  That  it  does  not  appear  in  and  by  said  complaint  that 
the  Aid  Stone,  McFarland  or  the  plaintiff  did  or  performed 
any  work  or  labor  for  the  defendants  at  their  request ; 

7.  That  it  appears  by  the  plaintiff's  complaint  that  the 
defendants  were  not  liable  to  the  plaintiff  for  any  work  done 
or  performed  by  the  said  Willard  Stone,  Peter  McFarland 
or  the  plaintiff; 
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8.  That  the  plaintiff  does  not  state  facts  in  his  complaijit 
sufficient  to  constitute  a  cause  of  action  in  his  favor  against 
the  defendants. 

The  cause  was  heard  at  a  special  term  held  by  Jostice 
T.  R.  Strong  in  Wayne  county,  in  1854,  and  judgment 
rendered  in  favor  of  the  defendant.  On  appeal,  this  judg- 
ment was  affirmed, at  a  general  term  of  the  supreme  court 
held  in  the  7th  district.  The  plaintiff  appealed  to  this 
court.    The  cause  was  submitted  on  printed  briefs. 

Solomon  GileSf  for  the  appellant. 

ueorge  Undenvoodf  for  the  respondent. 

JIarvin,  J.  The  decision  of  this  case  depends  upon  the 
construction  to  be  given  to  §  12  of  the  general  railroad 
law,  passed  m  1850.  {Chapter  140.)  By  that  section  it  is 
provided,  that  '*as  often  as  any  contractor  for  the  con 
struction  of  any  part  of  a  railroad,  which  is  in  progress  of 
construction,  shall  be  indebted  to  any  laborer  for  thirty  or 
any  less  number  of  days'  labor  performed  in  constructing 
said  road,  such  laborer  may  give  notice  of  such  indcbtr 
edness  to  said  company  in  the  manner  herein  provided ;  and 
said  company  shall  thereupon  become  liable  to  pay  such 
laborer  the  amount  so  due  him  for  such  labor;  and  an 
^action  may  be  maintained  against  said  company  therefor.'* 
The  notice  must  be  in  writing  and  state  the  amount  and 
number  of  days'  labor,  and  the  time  when  performed,  and 
the  name  of  the  contractor  from  whom  due.  It  must  be 
signed  by  the  laborer  or  his  attorney,  and  must  be  served 
on  an  engineer,  agent  or  superintendent  employed  by  the 
company,  having  charge  of  the  section  of  the  road  on  which 
such  labor  was  performed,  personally  or  by  leaving,  &c« 
The  action  must  be  commenced  in  thirty  days  after  service 
of  the  notice. 
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Midler  and  Briatnall  contracted  with  the  railroad  com* 
pany  to  do  the  work  in  constructing  the  road,  and  they 
contracted  with  Bull  to  do  a  portion  of  this  work,  and  the  ^ 

plaintiff  labored  for  Bull ;  it  is  argued  that  Bull  was  not 
a  ^* contractor"  within  the  meaning  of  the  statute;  that 
Midler  and  Brintnall  only  were  contractors*  The  primary 
meaning  of  the  word  contractor  is  one  who  contracts ;  one 
of  the  parties  to  a  bargain ;  he  who  agrees  to  do  anything 
for  another  is  a  contractor.  One,  who  contracts  with  gov- 
ernment to  furnish  provisions  or  supplies  or  to  do  work,  is 
a  contractor.  It  is  clear  from  the  statute  that  the  term,  as 
there  used,  does  not  include  the  railroad  company,  but  some 
one  who  has  contracted  for  the  construction  of  some  portion 
of  the  road. 

The  statute  does  not,  however,  in  terms  restrict  the  term 
contractor  to  one  who  makes  the  contract  with  the  railroad 
company ;  nor  is  there  in  the  context  of  the  statute  anything 
which  thus  limits  the  term.  The  language  is :  *'  Any  con- 
tractor for  the  construction  of  any  part  of  a  railroad."  Is  not 
any  one,  who  enters  into  a  contract  to  construct  a  portion  of 
a  railroad,  a  contractor  for  the  construction  of  a  part  of  the 
road?  It  certainly  seems  so  to  me.  He  may  not  have 
entered  into  a  contract  with  the  company.  Still,  if  he  has 
entered  into  such  contract  with  any  one  he  is  a  contractor. 
The  statute  does  not  use  the  term  sub-contractor,  which  is 
sometimes  used,  though  I  do  not  find  it  in  Webster's  diction- 
ary. It  has  been  said  that  those  who  contract  with  the  imme- 
diate contractor  of  the  company  are  sub-contractors.  If  it 
be  conceded  that  this  term,  as  used,  would  properly  describe 
Bull,  it  will  not  follow  that  the  language  as  used  in  the 
statute  does  not  describe  him  properly.  If  the  language 
of  the  statute,  according  to  its  ordinary  meaning;  embraces 
Bull,  then,  unless  we  find  that  the  policy  of  the  statute  or 
something  else  indicates  an  intention  on  the  part  of  the 
legislature  to  restrict  the  liability  of  railroad  companies  to 
pay  for  labor  oerformed  for  their  immediate  contractors*  the 
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plain  language  of  the  statute  should  have  effect.  We  are 
to  ascertain  and  declare  the  meaning  of  the  statute.  Its 
language,  in  my  opinion,  is  sufficiently  comprehensive  to 
include  the  person  who  enters  into  a  contract  for  the  con* 
struction  of  a  part  of  the  road  with  one  who  has  contractea 
with  the  company  for  the  performance  of  the  same  work. 
I  have  not  been  able  to  perceive  anything  in  the  statute 
indicating  a  different  intention  in  the  legislature,  or  requiring 
a  different  construction.  On  the  contrary,  considering  the 
whole  section,  and  in  view  of  the  entire  statute,  it  seems  to 
me  clear  that  the  legislature  intended  to  make  provision 
for  the  payment  of  all  laborers  who  should  perform  work 
in  constructing  the  road  for  any  contractor,  whether  such 
contractor  entered  into  a  contract  immediately  with  the 
company  or  with  one  who  had  thus  contracted  with  the 
company.  The  statute  is  remedial  and  was  designed  within 
certain,  and  I  think  safe  limits,  to  enable  the  laborer,  who 
had  not  been  paid  by  his  immediate  employer,  to  resort 
to  the  railroad  company  whose  road  he  was  assisting  to 
construct.    It  is  well  knovm  that  contractors  sometimes  i 

become  largely  indebted  to  the  laborers  employed  by  them, 
and  then  abscond  or  fail  to  pay;  and  the  design  of  the 
legislature  was  to  furnish  the  laborer  a  new  and  additional 
remedy  by  enabling  him  to  resort  to  the  company.  The 
legislature  has  been,  however,  careful  not  to  carry  this 
remedy  to  a  dangerous  esdent.  No  laborer  can  recover  for 
more  than  thirty  days*  labor,  and  he  must  give  the  company 
notice  and  bring  his  action  within  thirty  days  after  the 
notice.  *  The  railroad  company  can,  by  its  contracts,  protect 
itself.  It  can  withhold  payment  to  its  contractors  until  all 
the  laborers  who  have  been  employed  in  tho  construction 
of  that  part  of  the  road  have  been  paid,  or  it  can  provide 
by  contract  for  withholding  enough  to  pay  them.  Cases 
may  undoubtedly  occur  where  "the  company  may  bo  obliged 
to  pay  more  than  it  has  agreed  to  pay  its  contractors.  Such 
cases,  I  apprehend,  will  be  rare ;  and  undoubtedly,  in  the 
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judgment  of  the  legislature,  it  was  better  that  the  loss  should 
fall  upon  the  company  than  upon  those  who  by  their  labor 
constructed  the  road. 

It  has  been  argued  that  this  construction  will  lea^  to 
great  inconvenience  if  extended  to  contracts  made  by  con- 
tractors, as  the  company  may  have  great  difficulty  in  know- 
ing who  are  contractors  and  who  are  laborers,  and  the  state 
of  the  accounts  between  them.  If  the  statute  is  plain,  this 
argument  will,  of  course,  have  no  weight ;  but  it  has  not 
seemed  to  me  that,  in  practice,  there  can  be  any  serious  or 
embarrassing  difficulty.  The  company  always  has  agents, 
engineers  or  superintendents  upon  the  road  that  is  being 
constructed,  and  they  will  have  a  general  knowledge  of  the 
condition  and  progress  of  the  construction,  and  who  are 
contractors  and  who  are  employed ;  and  it  is  upon  one  of 
these  employees  of  the  company  that  the  notice  must  be 
served.  The  notice  is  to  be  in  writing,  and  is  to  state  the 
number  of  days  labor,  and  when  performed,  and  the  amount 
due  from  the  contractor,  and  the  name  of  the  contractor. 
It  does  not  say  the  contractor  of  the  company.  These  facts 
will  enable  the  company  to  investigate  the  facts  and  to 
guard  against  surprise  or  frauds. 

Some  cases  were  cited  upon  the  argument  which  it  will 
be  proper  to  notice.  The  present  case  was  decided  by  the 
general  term  in  the  7th  district.  The  case  contains  no 
opinion  of  that  court ;  but  it  is  understood  that  it  was 
decided  upon  the  authority  of  MiUered  v.  Lake  Ontario^  An- 
hum  and  New-York  Railroad  Company j  decided  in  the  same 
district,  and  reported  in  9  How.  Pr.  JR.,  238.  As  already 
appears,  I  am  not  able  to  concur  in  the  construction  there 
given  to  the  statute.  Warner  v.  2%a  Hudson  River  Railroad 
Company  (5  How.  Pr.  JR.,  454,)  is  a  special  term  decision, 
giving  construction  to  a  provision  in  the  charter  of  that  com- 
pany {Laux  of  1850f  p.  14,  ^  5),  similar  to  the  provision  in 
^  12  of  the  general  railroad  act.  Justice  Harris,  in  that  case, 
came  to  the  same  conclusion  to  which  I  have  come  in  the 
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present  case.  It  may  be  worthy  of  remark  that  the  saiiie 
legislature  which  enacted  the  general  railroad  law  inserted 
at  an  earlier  day  in  the  session,  the  provision  relating  to  the 
payment  of  laborers,  in  the  act  amending  the  act  authorizing 
the  construction  of  a  railroad  from  New-York  to  Albany. 
McClusky  V.  CramweU  (1  Kem*^  593,)  was  decided  by  this 
court  in  December,  1854.  The  case  arose  under  the  act  to 
secure  the  payment  of  wi^s  to  laborers  employed  on  the 
canals  and  other  public  works  of  this  state.  (Lam  of  1850, 
p.  616.)  By  this  statute  it  was  made  the  duty  of  those 
letting  contracts,  to  require  and  take  a  bond  with  sureties, 
conditioned  that  such  contractor  should  pay  in  full,  at  least 
once  in  each  month,  ''  all  laborers  employed  by  him  on  the 
work  specified  in  such  contract."  Any  one  for  whose  bene- 
fit the  bond  was  taken,  and  to  whom  such  contractor  should 
be  indebted  for  labor,  was  authorized  to  bring  suit  upon  the 
bond.  The  bond  was  given  by  Cromwell,  who  contracted 
with  the  canal  commissioners,  and  his  sureties.  He  sub-let 
a  portion  of  the  work  to  one  Shippey,  who  employed  laborers 
and  neglected  to  pay  them ;  and  they  brought  the  action 
upon  the  bond  to  recover  of  Cromwell.  It  was  held  by 
this  court  that  Cromwell  was  not  liable,  and  I  certainly 
concur  fully  in  the  decision.  The  statute  is  very  different 
from  the  one  we  are  considering ;  it  could  not  well  have 
received  any  other  construction.  The  condition  of  the  bond 
was  to  pay  **  all  laborers  employed  by  him,''  that  is,  by  the 
contractor  giving  the  bond ;  and  the  action  could  be  brought 
by  those  to  whom  such  contractor  was  indebted  for  labor. 
Justice  Allen,  in  his  opinion,  refers  with  apparent  approbar 
tion  to  MiUered  v.  LaJce  Ontario^  Aubwrn  and  Neu^York  Rail- 
road Company.  But  it  does  not  appear  that  he  carefully 
examined  or  considered  the  statute  now  under  consideration, 
and  marked  the  difl^rence  in  the  language  of  the  two 
statutes.  He  had  given  an  able  exposition  of  the  statute 
then  under  consideration,  and  it  was  not  necessary  that  he 
should  examine  the  statute  we  are  considering. 
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The  cases  arising  under  the  lien  laws  of  1830  and  1832 
are  not  applicable.  The  courts  have  giv^n  a  construction 
to  these  statutes,  and  have  held  from  the  language  con- 
tained in  them,  that  the  remedy  was  restricted  to  the  credit- 
jors  of  the  original  contractor.  {See  the  exj»$itUm$  of  these 
ttattOes  in  Woody,  Donaldson^  17  JFl,  550,  amd  S.  C,  in  the  court 
for  the  correction  oferrort^  22  ^,  395«)  This  case  is  not  con- 
trolled by  any  decisioB  that  has  been  made,  and  should  be  de- 
cided upon  the  statute  of  1850.  In  my  opinion  the  construc- 
tion given  to  the  statute  by  the  supreme  court  was  wrong, 
and  the  judgment  should  be  reversed,  and  there  should  be 
judgment  for  the  plaintiff,  with  leave  t«  the  defendant  to 
withdraw  the  demurrer  and  imswer  upon  payment  of  costs. 

Gabdikeb,  Ch.  J.,  Dekio,  Johnson  and  Hand,  Js.,  con* 
curred  in  the  %regoing  opinion. 

Crippen,  J.,  delivered  an  opinion  in  favor  <^  affirmance, 
and  Dean,  J.,  concurred  with  him.  Buqoles,  J.,  toolL  no 
part  in  the  decision. 

Judgment  reversed. 


EssELSTTN  against  Weeks. 

A  debt  which  was  barred  by  the  statute  of  limitations  when  the  Code  took 
effect  is  not  revived  by  a  verlMl  promise  to  pay  it,  made  after  that  time. 

It  seems  that  in  an  actioo  under  the  Code,  the  complaint  may  be  npoo  the 
original  demand;  and  if  the  statute  of  limitations  is  interposed  as  a  defence, 
the  new  promise  or  acknowledgment  may  be  given  in  evidence  to  avoid  it 
without  being  alleged  in  the  pleadings. 

Appeal  from  a  judgment  of  the  court  of  common  pleas 
for  the  city  and  county  of  New- York.  The  action  was 
commenced  on  the  30th  of  ApdU  1851.    The  complaint 
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alleged  that  the  defendant  executed  to  the  plaintiff  a  note 
which  was  set  out  in  terms.  It  bore  date  June  29,  1841 ; 
and  thereby  the  defendant  promised  on  demand  to  pay  the 
plaintiff  or  bearer  one  hundred  and  twenty-five  dollars  and 
sixty-three  cents  with  interest.  The  complaint  further 
averred  that  the  defendant,  although  requested  to  do  so, 
had  not  paid  the  note,  and  demanded  judgment  for  its 
amount.  The  defendant,  by  his  answer,  alleged  "  that  the 
cause  of  action  upon  the  promissory  note  in  the  complaint 
mentioned  did  not,  nor  did  any  part  thereof,  accrue  to  the 
plaintiff  within  six  years  next  before  the  commencement  of 
the  action ;"  he  further  alleged  payment  of  the  note,  and 
denied  that  he  was  indebted  to  the  plaintiff  in  the  amount 
thereof.  The  plaintiff  replied,  denying  the  alleged  payment, 
and  alleging  that  *<  the  cause  of  action  upon  the  note  did 
accrue  to  the  plaintiff  within  six  years  before  the  com- 
mencement of  the  action." 

The  cause  was  tried  before  Judge  Ingraham  without  a 
jury  in  April,  1852.  The  plaintiff  read  the  note  in  evidence 
and  offered  to  prove  that  in  September,  1848,  the  defendant 
promised  the  plaintiff  to  pay  the  same.  The  counsel  for 
the  defendant  objected  to  this  evidence,  on  the  ground  that 
it  was  not  within  the  issue  made  by  the  pleading  in  the 
cause.  The  objection  was  overruled  and  the  evidence  per- 
mitted* to  be  given,  and  the  counsel  for  the  defendant 
excepted.  The  plaintiff  then  proved  that  in  September, 
1848,  his  son,  on  his  behalf,  called  upon  the  defendant  at 
Hudson  with  the  note  and  requested  payment,  and  that  the 
defendant  then  promised  to  pay  the  note  in  three  weeks 
from  that  time.  This  promise  was  not  in  writing.  This 
was  all  the  evidence;  and  thereupon  the  counsel  for  the 
defendant  requested  the  court  to  dismiss  the  complaint  on 
the  grounds :  1.  That  the  plaintiff  had  failed  to  prove  the 
issue  made  in  the  cause ;  and  2.  That  an  oral  promise  was 
hot  sufficient  to  take  the  case  out  of  the  effect  of  the  statute 
of  limitations.     The  court  overruled  the  objections  and  gave 
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judgment  in  favor  of  the  plaintiff  for  the  amount  of  the 
note,  and  the  counsel  for  the  defendant  excepted.  The 
judgment  was  affirmed  by  the  court  of  common  pleas  at  a 
general  term.     The  defendant  appealed  to  this  court. 

Ralph  Lochooodf  for  the  appellant. 

George  W.  StevenSf  for  the  respondent. 

Gardiner,  Ch.  J.  Two  questions  are  presented  in  this 
case :  1.  Whether  the  pleadings  will  admit  the  evidence 
offered,  if  competent  to  charge  the  defendant;  and  2. 
Whether  the  Code  of  1848,  which  requires  a  written  pro- 
mise, applies  to  the  case. 

As  to  the  first  question,  the  pleadings,  according  to  the 
former  practice,  would  authorize  the  admission  of  the 
proposed  evidence.  (14  Johns.  JR.,  178;  9  Wend.^  306.) 
The  rule  was  established  in  conformity  with  the  earlier 
English  decisions,  which  made  the  statute  of  limitations 
presumptive  evidence  of  payment  only,  to  be  rebutted 
by  any  evidence  tending  to  disprove  that  fact,  whether 
accompanied  by  a  promise  or  refusal  to  pay.  In  their 
view  of  the  law,  the  facts  necessary  to  avoid  the  bar  of 
the  statute  were  mere  evidence  for  that  purpose,  ftnd  the 
recovery  must  be  had  upon  the  original  promise  as  the 
only  cause  of  action.  Modem  decisions,  particularly  in  this 
country,  regard  the  statute  as  interposing  an  absolute  bar  i^ 
the  original  demand,  and  not  merely  as  creating  a  presump- 
tion of  payment.  And  it  would  undoubtedly  be  more  in 
conformity  with  the  spirit  of  these  adjudications  to  hold,  that 
the  action  must  be  founded  upon  the  new  promise ;  the 
original  debt  or  assumpsit  furnishing  the  consideration 
necessary  to  uphold  it.  But  as  the  rule  to  which  I  have 
referred  has  long  been. acted  upon,  and  as  substantial  justice 
will  be  attained  under  either  mode  of  pleading;  I  am  inclined 
to  acquiesce  in  the  judgment  of  the  common  pleas  upon 


638     CASES  IN  THE  COURT  OF  APPEALS. 

EiBselstyn  a^iiut  Weelks. 

this  point,  and  to  coomder  the  pleadings  sufficient  notwith- 
standing the  Code. 

Second.  Is  a  wiitten  promise  necessary  to  be  p:x>ved 
to  sustain  the  action?  The  Code  of  1848,  which  pre- 
scribed this,  declares  ''that  the  title  shall  not  extend  to 
actions  already  commenced,  or  to  cases  where  the  right 
of  action  has  already  accrued ;  but  the  statutes  now  in 
force  shall  be  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to  the  form.*' 
{Code  of  1848,  ^66;  id.,  1851,  ^ 73.)  When  the  Code 
took  eflfect,  in  1848,  the  plaintiff  had  neither  commenced 
a  suit  nor  had  a  right  of  action  then  accrued,  if  by  that  is 
to  be  understood  a  right  to  recover  anything  upon  the  pro- 
mise stated  in  the  complaint ;  a  right  of  action  barred  by 
lapse  of  time  and  the  provision  of  the  statute  declaring 
that  no  suit  should  be  commenced  thereon,  is  very  different 
from  &  right  '^already  accrued,"  which  imports  a  perfected 
right,  recognized  by,  and  which  can  be  enforced  at  law. 

It  is  contended  that  the  phrase  quoted  refers  to  and  in 
eludes  a  right  of  action  accruing  on  the  maturity  of  the 
note,  and  is  not  limited  to  a  cause  of  action  existing  when 
the  statute  took  effect.  The  language  is  susceptible  of  this 
construction  undoubtedly;  but  in  my  opinion,  the  exception 
in  this^iection  includes  "  aetions  commenced,"  and  actions 
which  the  plaintiff  had  a  subsisting  right  to  commence  at 
the  time  when  the  enactment  became  a  law.  This  includes 
every  case  in  which  the  right  of  action  was  vested  in  or 
had  accrued  to  the  plaintiff  when  this  part  of  the  Code 
became  operative,  and  no  others.  No  others  ought  to  have 
been  included.  The  limitations  established  by  the  former 
act  and  by  the  Codte  were  precisely  *alike.  The  law  was 
changed  only  in  relation  to  the  evidence  by  which  the  limi" 
tation  could  be  avoided,  or  a  new  cause  of  action  created, 
by  the  subsequent  acts  of  the  parties,  after  the  right  which 
had  originally  accrued  had  been  extinguished.  If  th*s  evi- 
dence existed  when  the  Code  took  effect,  it  was  equivalent 
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to  a  new  contract,  and  could  not  be  altered  by  the  legisla- 
ture.   They  might  as  well  have  declared  that  an  existing  * 
promissory  note  should  be  no  evidence  against  the  maker. 
Hence,  all  those  cases  in  which  the  right  of  action  had 
vested  in  the  plaintiff  were  excepted.    But  it  was  entirely 
competent  for  the  legislature  to  provide  that  contracts  made 
after  the  passage  of  the  law  should  all  be  evidenced  in  the 
same  manner ;  and  was,  indeed,  necessary  t6  the  symmetry 
of  the  system  they  were  about  to  establish.    Whatever 
reasons  existed  for  providing  that  the  promise  should  be  in 
writing,  whether  to  guard  against  fraud,  false  swearing  or 
misapprehension,  all  would  apply  to  evidence  thereafter  to 
be  furnished  by  the  plaintiff,  whether  that  related  to  a 
demand  then  barred  by  the  old  statute,  or  which  might 
subsequently  be  extinguished  by  operation  of  the  new  one. 
A  provision  for  two  distinct  kinds  of  evidence  for  the 
same  class  of  cases  would  lead  to  confusion  and  reflect  no 
credit  upon  the  wisdom  of  our  legislature.    A  subsequent 
section  of  this  same  title  accordingly  provides,  in  the  broad- 
est language,  *Hhat  no  acknowledgment  or  promise  shall 
be  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this  title, 
unless  the  same  be  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby."  (Co^fe  <j/'1848,  ^  90 ;  tdf.,  1861, 
\  110.)    The  provision  is  wholly  prospective.    It  reaches 
every  case  of  an  acknowledgment  or  promise  thereafter  to 
be  made ;  while  the  73d  section  declares  in  substance,  that 
such  acknowledgment  or  promise,  if  theretofore  made,  or 
the  right  of  action  accruing  therefrom,  shall  remain  as 
foraerly,  unaffected  by  the  new  rule  of  evidence  estab- 
lished for  future  cases  by  that  title.     This  was  the  conclu- 
sion reached  by  the  supreme  court  in  Vfadsworth  v;  Thoma$ 
(7  Biirb.,  445). 

The  judgment  of  the  common  pleas  should  be  reversed 
on  this  ground* 


640  CASES  IN  TEE  COURT  OF  APPEALS. 


EaaeUtyn  etgainH  Weeks. 


Denio,  Johnson,  Maryii^  and  Cbippen,  Jsm  concurred 
in  the  foregoing  opinion- 

Dean,  J.  (Dissenting.)  I  do  not  think  there  is  any 
force  in  the  objection  taken  to  the  admissibility  of  the 
testimony  in  reference  to  the  new  promise.  The  cause  of 
action  is  the  indebtedness,  of  which  the  note  was  the  evi- 
dence merely.  The  new  promise,  if  effectual,  was  only  to 
keep  alive  or  continue  the  original  cause  of  action.  I  can- 
not, therefore,  think  it  was  necessary  for  the  party  to  de- 
clare on  the  new  promise.  On  the  contrary,  I  must  regard 
the  old  system  of  pleading  as  correct. 

The  other  question,  viz.,  whether  it  was  necessary  for 
the  promise  to  be  in  writing,  is  one  of  more  difficulty. 
The  note  was  dated  in  June;  1841,  payable  on  demand,  and 
therefore  as  regards  the  statute  of  limitation,  payable  imme- 
diately. The  new  promise,  relied  upon  by  the  plaintiff,  was 
in  September,  1848,  after  the  statute  had  barred  the  claim. 
By  the  law,  as  it  had  existed  prior  to  the  passage  of  the 
Code,  an  acknowledgment  of  the  debt,  or  a  promise  to  pay, 
would  keep  the  original  debt  in  existence.  By  §  90  of  the 
Code,  then  in  force,  "  no  acknowledgment  or  promise  "  was 
"  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  the  case  out  of  the  operation''  of  the  statute,  unless 
in  writing  signed  by  the  party  to  be  charged  thereby."  But 
^  66  of  the  same  title  provides  that  that  title  '*  shall  not 
extend  to  actions  already  commenced  or  to  cases  where  the 
right  of  action  has  already  accrued."  The  right  of  action 
had  accrued  prior  to  the  adoption  of  the  Code,  and  there- 
fore it  did  not  apply  to  this  case.  For  these  reasons  I 
think  the  judgment  should  be  affirmed.  Hand,  J.,  was 
also  in  favor  of  affirmance. 

Judgment  reversed. 

[  The  remainder  of  the  ca$e$  decided  at  September  term  «A  the  next  vdweu.\ 
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1.  Where  a  carrier,  having  in  bit  poe- 
Mflslon  a  large  amoant  of  yalnablt 
merehandiM,  exacted  fbr  freight 
more  than  was  dae  as  a  condition 
of  its  delivery  to  the  owner,  and 
the  latter,  to  obtain  poiwirion  of 
the  property,  paid  the  amoant 
wrongfully  demanded,  nnder  pro- 
test s  Hdd,  that  it  was  not  a  toIuq- 
tary  payment  and  he  could  recover 
It  back.     Hourmony  r.  Bingham^ 

99 

2.  Bondry  cases  as  to  rolvntary  pay- 
ments discnseed  and  commented 
upon.  Per  EowABoe  and  Buooles, 
Js.  id 

t.  Where  there  were  two  Joint  makers 
of  a  promissory  note  held  by  the 
plaintiff,  and  one,  in  consideration 
of  a  demise  of  premises  to  him  by 
the  other,  in  and  by  the  lease  agreed 
to  pay  the  note  in  part  payment  of 
the  rent,  and  afterwards  transferred 
Uie  lease  and  his  right  to  the  demi- 
sed promises  to  the  detodant  who 
entered  into  possession ;  Hdd^  that 
the  holder  of  the  note  could  not 
eostain  an  action  against  the  as- 
signee for  its  amount.  Dolnk  v. 
WhiU,  296 

4.  The  agreement  of  the  lessee  to  pay 
the  note  did  not  run  with  the  estate 
in  the  land,  and  theielbre  did  not 
bind  his  assignee.  id 
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6b  The  plaintiff,  not  being  the  grantee 
of  the  reversion  of  the  demised 
premises  or  of  the  rent  reserved, 
could  maintain  no  action  against  the 
assignee  of  the  lease.  There  was 
no  privity  of  contract  or  estate  be- 
tween them.  id 

6.  What  covenants  in  a  lease  run  with 
the  land  and  bind  the  assignee  of  the 
term,  discussed.  Per  Marvin,  J.  t^ 

7.  Money  voluntarily  paid  to  a  person 
authorized  to  receive  it,  if  collect- 
able, upon  a  claim  of  right,  where 
there  is  no  misrepresentation  oi 
mistake  of  any  fact,  cannot  be 
recovered  back.  The  New- Tori 
and  Harlem  Railroad  Company  v. 

.  Mareh,  308 

8.  Accordingly,  where  a  collector  of 
taxes  for  a  town  in  Putnam  county 
through  which  the  Harlem  railroad 
extended,  called  at  the  office  of  the 
company  in  New- York,  and  there 
exhibited  to  its  treasurer  a  warrant 
and  tax  list  issued  by  the  board  of 
supervisors  of  the  county  comman- 
ding him  to  collect  a  tax  of  the 
company,  and  requested  its  payment; 
and  the  treasurer,  with  knowledge 
of  idl  the  focto  touching  the  liabili- 
ty of  the  company,  paid  the  amount 
of  the  tax  to  the  collector  without 
objection  or  protest ;  Beidt  that  the 
company  could  not  recover  back 
the  amount  from  the  collector,  al- 
though it  was  demanded  from  him 
before  he  paid  it  to  the  county  trea- 
surer, and  there  was  a  defect  in  the 
assessment  rendering  the  tax  void 
which  appeared  from  the  wari  ant.  id 
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9.  Tho  maker  of  a  negotiable  promis- 
sory note  can  maintain  an  action  for 
its  conversion  against  a  person,  who 
before  it  has  any  legal  inception, 
wrongfully  negotiates  it  to  a  bona 
fide  holder  for  value.  Decker  t. 
Mathews^  818 

10.  In  such  a  case  the  plaintiff  is  enti- 
tled to  recover  the  amount  of  the 
note  as  damages  for  its  conversion, 
without  averring  or  proving  that  be 
has  paid  it  to  the  holder.  It  is  suf- 
flcicnt  that  he  is  legally  liable  to 
pay  it.  id 

•  11.  Either  the  general  owner  of  pro- 
perty, or  a  bailee  having  a  special 
interest  therein,  can  maintain  trover 
or  case  for  an  injury  to  or  conver- 
sion of  it.     Oreen  v.  Clarke^     848 

12.  Where  the  owner  brings  the  action 
and  there  is  Judgment  against  him 
on  the  merits,  it  Is  a  bar  to  a  suit 
by  the  bailee.  id 

18.  Accordingly,  where  the  owners  of 
property  contracted  with  a  forwar- 
der to  transport  and  deliver  it  to 
them  at  a  specified  price  to  be  paid 
by  their  notes  on  time,  and  he  con- 
tracted with  carriers  to  transport 
and  deliver  it  to  the  owners  for  cer- 
tain freight  to  be  paid  the  carriers  by 
him ;  Heldf  that  the  owners  could 
maintain  trover  against  tho  carriers 
for  converting  the  property,  or  case 
for  their  omission  to  transport  and 
deliver  it ;  and  Furiker  held,  that 
a  judgment  against  the  owners  upon 
the  merits  in  such  an  action  was  a 
bar  to  a  similar  action  subsequently 
brought  by  the  forwarder  against 
the  carriers.  id 

14.  The  forwarder  had  no  such  inter- 
est in  the  property  as  would  enable 
him  to  maintain  the  action  against 
the  carriers.    Per  Mabvin,  J.      id 

15.  A  party  can  recover  under  the 
common  counts  tlie  price  of  real 
estate  conveyed  in  full  performance 
of  a  parol  agreement  for  its  sale. 
Tfumcu  Y.  Dickinson,  864 

16.  Where  an  oral  agreement  for  an 
exchange  of  lands  has  been  per- 
formed, except  the  payment  of  a 
sum  of  money  to  be  paid  by  one 
party  to  the  other  on  the  exchange, 


the  party  to  whom  the  money  it 
payable  can  recover.it  in  an  acdon 
for  lands  sold  and  conveyed,  with- 
'  oat  reconveying  or  offering  to  re- 
convey  the  land  received.  id, 

17.  Where  by  a  parol  agreement  Utt 
plaintiff  was  to  transfer  to  the  de- 
fendant a  larm,  and  the  latter  in 
exchange  therefor  was  to  convey  to 
him  a  parcel  of  land,  pay  him  a 
sum  of  money  and  transfer  to  him 
a  debt  against  a  third  penson  for  a 
specified  sum:  and  the  agreeroeoi 
was  performed  except  that  the  de- 
fendant neglected  to  transfer  the 
debt ;  ffdd^  in  an  action  of  assump- 
sit for  lands  sold  and  conveyed, 
that  the  plaintiff  was  not  entitled 
to  recover  the  value  of  the  fann 
less  the  value  of  the  parcel  of  land 
wad  money  he  received ;  and  Fur- 
ther Kdd,  that  he  could  recover 
the  value  of  tho  debt  agreed  to  be 
transfened.  id 

See  Bailor  akd  Bailee. 


ADVERSE  ENJOYMENT. 


See  Phesdmptiok  op  (Hiamt. 


AGREEMENT. 
See  Contract. 

CoNSlORRATrOfr. 

Contribution. 


ALBANY  BASIN. 

1.  It  is  the  duty  of  the  owners  of  lots 
on  the  pier  and  not  of  tho  canal 
commissioners,  to  keep  in  repair 
the  bridges  erected  pursuant  to  the 
fourth  section  of  the  act  of  1823 
{Laws  of  1828,  p.  128),  authorizing 
the  construction  of  a  basin  in  the 
city  of  Albany.  FoBett  and  others. 
Canal  Cemmittumers.  v.  The  Peth 
pie,  268 

2.  This  duty  was  imposed  upon  the 
pier  owners  by  the  act  of  1828,  and 
they  have  not  been  discharged  trotc 
it  by  chapter  200  of  the  Laws  of 
1849.  id 
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iLIEN. 

1.  By  iho  common  law  an  alien  can 
take  real  estate  by  devise,  although 
he  cannot  hold  it  as  against  the  state. 
Wadswmihr,  Wadnporih,        876 

2.  The  statute  (2  R.  8.,  57,  ^  4),  which 
declares  that  every  devise  of  real 
property  to  a  person  who,  at  the 
time  of  the  death  of  the  testator, 
shall  be  an  alien  not  authorized  by 
statute  to  hold  leal  estate,  shall  be 
void,  does  not  apply  to  an  alien 
devisee,  bom  after  the  death  of  the 
testator.  id 

8.  Accordingly  where  the  testator  de- 
vised lands  in  trust  for  the  use  of 
his  daughter,  who  was  an  American 
citizen,  during  her  life,  with  re- 
mainder in  fee  to  her  issue,  and 
she  subsequently  died  leaving  an 
alien  son,  bom  after  the  death  of 
the  testator;  Stid,  that  he  took 
under  the  will  as  against  the  heirs 
of  the  testator.  id 


ANTE  NUPTIAL  CONTBACT. 
See  HcsBAND  and  Wife,  6,  6,  7. 


APPEAL. 

1.  An  objection,  that  the  case  made  by 
the  evidence  varies  ft'om  that  stated 
in  the  complaint,  cannot  prevail  on 
a  review  unless  it  was  made  at  the 
trial.    Barnes  v.  Perine^  18 

2.  Where  at  the  trial  a  party  assumes 
an'd  treats  the  questions  made  as 
questions  of  law  to  be  decided  by 
the  court,  and  they  are  passed  upon 
and  raled  against  him,  he  cannot, 
on  appeal,  insist  that  the  questions 
decided  by  the  court  involved  a 
question  of  fact  which  should  have 
been  submitted  to  tho  Jury.  Per 
Allen,  J  id 

8.  An  appeal  lios  to  this  court  from  an 
order  made  by  the  supreme  court, 
re<iiiring  a  person  beneficially  inte- 
rested in  a  recovery  sought  to  be 
had  in  the  name  of  another,  to  pay 
the  costs  of  the  defendant  in  the 
action.     Giles  v.  Halbert,  32 


4.  Objections  which  might  be  obviated 
by  evidence  will  not  be  considered 
on  a  review,  where  they  were  not 
made  at  the  trial.  Bunuiead  v.  The 
Dividend  Mutual  Insurance  Co.,  81 

5.  This  court  cannot  review  the  deci- 
sion of  the  supreme  court  on  a 
question  of  fact.  Western  v.  The 
Qenesee  Mutual  Insurance  Co.j  258 

6.  Where  the  question  as  to  what  Judg- 
ment should  be  given  arises  on  all 
the  facts  of  the  case  ascertained  by 
special  verdict  or  otherwise,  without 
allegation  of  error  by  either  party 
as  to  the  same,  the  court  at  general 
term  on  an  appeal  from  the  Judg- 
ment rendered  at  special  term  may 
reverse  it  and  give  a  final  Judgment 
in  the  action.  Per  Johnson,  J. 
Mar^[uai  v.  Marquatf  886 

7.  Except  in  such  cases  where  the 
Judgment  rendered  at  special  term 
is  reversed  a  new  trial  should  be 
ordered.    Per  Johnson,  J.  id 

8.  The  statute  (2  R.  Z.,  p.  409,  (  178) 
confers  the  Jurisdiction  and  autho- 
rity to  review  the  report  of  commis- 
sioners of  estimate  and  assessment 
for  opening  a  street  in  the  city  of 
New- York,  upon  the  supreme  court 
and  the  powers  conferred  are  exer- 
cised by  it  as  such  court,  and  not 
as  a  tribunal  of  inferior  Jurisdiction 
created  by  the  statute,  or  by  its 
f  ustices  as  commissioners  appointed 
by  the  legislature.  Matter  of  Canal 

and  Walker  streets,  406 

« 

9.  By  virtue  of  chapter  270  of  the 
Laws  of  1854,  an  appeal  lies  to  the 
supreme  court  at  general  term  fh)m 
an  order  made  by  the  same  court 
at  special  term,  confirming  a  report 
of  the  commissioners.  id 

10.  But  no  appeal  lies  to  this  court 
fVom  the  order  of  the  supreme 
court  made  at  a  general  term,  con- 
firming the  report  of  the  commis- 
sioners, id 

11.  The  statute  (2  R,  Z.,  418,  ^  178), 
which  declares  that  Uie  report  of 
the  commissioners,  when  conflr^aed 
by  the  supreme  court,  shall  be  final 
and  conclusive  upon  all  persons, 
takes  away  the  right  of  appeal  which 
would  otherwise  exist.  id 
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12.  Where  a  suit  commenoed  in  the 
late  court  of  chancery  was  pending 
in  the  supreme  court  when  the  Code 
of  Procedure  took  effect,  and  was 
heard  at  a  special  term  on  pleadings 
and  proofs  in  April,  1850,  and  re- 
heard hy  the  same  court  at  a  gene- 
ral term  in  Blay,  1851,  pursuant  to 
an  order  for  that  purpose ;  on  ap- 
peal, Hddf  that  the  cause  was  re- 
Tie  wahle  i  n  this  court  upon  the  whole 
evidence,  without  there  being  a 
statement  of  the  facts  found  by  the 
supreme  court,  or  any  exception  to 
its  decision,    Jhmkam  t.  Yfa/tkins, 

556 

13.  In  such  a  case,  this  court  has 
authority  to  reverse  the  decision  of 
the  court  below  on  a  question  of 
fact.  id 

14.  But  where  in  a  suit  at  law  or  in 
eqaity  commenced  prior  to  the 
enactment  of  the  Code  of  Proce- 
dare,  the  trial  is  had  after  the  act 
of  July  10, 185],  took  efibct  (Laws 
of  1861,  pp.  876,  908,  %  469),  the 
review  in  this  court  is  confined  to 
questions  of  law.  id 

15.  This  court  has  not  Jurisdiction  to 
review,  upon  the  evidence,  ques- 
tions of  fact  in  actions  commenced 
since  the  enactment  of  the  Code, 
and  tried  by  a  referee  or  Judge. 
Orxscom  v.  The  Mayor,  ^e.,  of 
New 'York,  686 

16.  In  such  cases  it  is  authorized  to 
review  only  questions  of  law  arising 
on  facts  found  or  admitted,  or  upon 
the  admission  or  exclusion  of  evi- 
dence, id 

17.  The  manner  in  which  the  facts 
found  by  the  Judge  or  referee  who 
tries  the  cau^»9  should  be  stated,  to 
entitle  the  party  to  review  in  this 
court  questions  of  law  arising  there- 
on, discussed  and  pointed  out.     id 

18.  A  judgment,  to  be  reviewable  in 
this  court,  must  be  a  final  Judgment 
of  the  court  below  in  the  action. 
Paddock  V.  The  Springfield  Fire 
and  Marine  Insurance  Co,,       591 

19.-Accordingly,  where  the  plaintiff 
demurred  to  portions  of  the  defen- 
dant's answer,  and  Judgment  was 
rendered  thereon  against  the  defen- 
dant in  the  court  below,  leaving 


issues  of  fact  in  the  cause  unde- 
cided ;  Hdd,  that  the  judgment  on 
the  demurrer  was  not  reviewable 
in  this  court  until  the  issues  of  fact 
were  disposed  of  and  ftual  judgment 
given  in  the  action.  id 

See  ExcEFTioNB  at  tos  Trial. 


APPRAISAL 

[Of  lands  taken  iy  Railroads.\ 

1.  The  act  amending  the  charter  of 
the  Hudson  River  Railroad  Com- 
pany {chapter  81  of  the  Laws  of 
1847)  does  not  require  that  all  the 
persons  composing  the  jury  of  ap- 
praisers thereby  aath<nlEed  shall 
concur  in  the  assessment  and  ap- 
praisal of  the  damages ;  an  assess- 
ment and  appraisal,  made  by  a  ma- 
jority upon  a  meeting  of  sJl,  is  in 
accordance  with  the  act.  Per  John- 
eoN,  J.  Oruger  v.  The  Hudson 
River  Railroad  Co,,  190 

2.  Such  appraisers  are  a  jury. within 
the  "Beaiiing  of  that  terra,  as  used 
in  section  7  of  article  1  of  the  con- 
stittttion.    Per  Johnson,  J.        id 

8.  Where  the  act  authorizing  a  rail- 
road company  to  take  land  for  its 
use  prescril)ed  that  reasonable  no- 
tice, of  not  less  than  ten  days, 
should  be  given  to  the  owner,  of 
the  time  when  the  jury  to  appraise 
the  damages  would  be  drawn ;  and 
a  plea  setting  up. title  by  virtue  of 
proceedings  under  the  act  alleged 
that  reasonable  notice  of  such  time 
was  given;  Held,  on  demurrer  to 
the  plea,  that  a  previous  notice  of 
not  less  than  ten  days  was  neces- 
sary to  g^ve  the  officer  jurisdiction, 
and  that  the  plea  was  bad;  and 
farther  Held,  that  averments  in  the 
plea,  that  the  owner  appeared  be- 
fore the  officer  at  the  time  app<rfnted 
for  drawing  the  jury  and  objcictcd 

'  to  the  regularity  of  the  proceedings, 
without  averring  upon  what  ground, 
and  that  on  the  day  when  the  jury 
met  to  appraise  the  damages  he 
again  appeared  and  objected  to  the 
competency  of  one  of  them  who 
was  set  aside,  did  not  cure  the  de- 
fect as  to  notice  and  render  the  pro- 
ceedings valid.  id 
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ARBITRATION. 


See  Award. 


ARTIFICIAL  WATER  COURSE. 


Set  Water  Course. 


ASSESSMENTS  AND  TAXES. 


See  New-Tork  City,  1, 2,  8. 


ASSIGNMENT. 

1 .  A  right  of  action  for  the  wrongiVil 
taking  and  conversion  of  personal 
property  is  assignable;  and  under 
the  provisions  of  the  Code  of  Pro- 
cedure the  assignee  can  recover 
upon  the  same  in  his  own  name. 
McKee  y.Judd,  622 

2.  An  assignment  by  a  person  of  all 
his  property  and  estate,  transfers  a 
riglit  of  action  existing  in  his  favor 
for  tlio  tortious  conversion  of  per- 
sonal property 


AWARD. 

1.  A  valid  award,  made  by  an  arbi- 
trator upon  a  cause  of  action,  is  a 
bar  to  a  suit  thereon,  although  the 
award  has  not  been  performed. 
BraziU  v.  /sAam,  ei  oZ.,  9 

2.  To. entitle  a  defendant,  in  a  anit 
under  the  Code  of  Procedure,  to 
insist  upon  an  award  upon  the 
cause  of  action  as  a  bar,  he  must 
alloge  it  as  such  in  his  answer,    id 

8  And  where  in  an  action  on  an  ac- 
count the  answer  merely  denied 
the  allegations  in  the  complaint; 
ffMf  that  the  defendant  coiUd  not 
insist  upon  an  award  made  upon 
the  account  as  a  bar  to  the  suit, 
although  the  fact  of  the  award 
appeared  from  the  plaintiff's  evi- 
dence, id 


B 


BAILOR  AND  BAILEE. 

1.  Either  the  general  owner  of  pro- 
perty, or  a  bailee  having  a  special 
interest  therein,  can  maintain  trover 
or  case  for  an  ii^ury  to  or  conver- 
sion of  it. .  Chreen  v.  Clarke^     848 

2.  Where  the  owner  brings  the  action 
and  there  is  Judgment  against  him 
on  the  merits,  it  is  a  bar  to  a  suit 
by  the  bailee.  id 

8.  Aeoordhigly,  where  the  owners  of 
property  contracted  with  a  forward- 
er to  transport  and  deliver  it  to  them 
at  a  specified  price  to  be  paid  by 
their  notes  on  time,  and  he  con- 
tracted with  carriers  to  transport 
and  deliver  it  to  the  owners  forcer- 
tain  freight  to  be  paid  the  carriers 
by  him ;  Beldy  that  the  owners 
could  maintain  trover  against  the 
carriers  for  converting  the  property, 
or  case  for  their  omission  to  trans- 
port and  deliver  it;  and  Further 
held,  that  a  Judgment  against  the 
owners  upon  the  merits  in  suph  an 
action  was  a  bar  to  a  similar  action 
subsequently  brought  by  the  for- 
warder against  the  carriers.         id 

4.  The  forwarder  had  no  such  interest 
in  the  property  as  would  enable 
him  to  maintain  the  action  agali>«t 
the  carriers.    Per  Marvin,  J.      ed 


'BANKS  AND  BANKING. 

8m  CoapoRATioN,  5. 
USURT,  1, 2, 8. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  The  maker  of  a  negotiable  promls* 
sory  note  can  maintoin  an  action  for 
its  conversion  against  a  person,  who 
before  it  hns  any  legal  inception, 
wrongHilly  negotiates  it  to  a  bona 
fide  holder  for  value.  Decker  v. 
Mathews,  318 

2.  In  such  a  case  the  plaintiff  is  enti- 
tled to  recover  the  amount  of  the 
note  as  damages  for  its  conversion^ 
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without  averring  or  proving  that  he 
has  paid  it  to  the  holder.  It  is  suf- 
ficient that  he  is  legallj  liable  to 
paj  it.  id 

5.  A  complaint  statins  f^ts  which 
show  that  the  maker  of  the  note 
was  entitled  to  its  possession,  and 
alleging  that  the  defendant  wrong- 
fully converted  and  disposed  of  it 
to  his  own  use,  is  sufiicient  after 
verdict.  id 

4.  A  notice  of  protest  to  an  endorser, 
dated  the  day  a  note  is  payable  and 
which  states  its  amount  and  the 
names  of  the  maker  and  endorser, 
is  a  suificient  description  of  the  note 
in  the  absence  of  proof  that  any 
other  note  existed  to  which  the  no- 
tice might  refer.     Youngs  v.  Lee, 

561 

6.  A  statement  in  such  notice,  that  the 
note  is  protested  for  non-payment, 
is  sufficient  notice  of  a  presentment 
and  demand  of  payment  at  the  time 
and  place  for  payment.  id 

6.  Where  the  owners  of  a  note  due  in 
a  few  days,  which  was  deposited 
for  collection  with  the  bank  where 
it  was  payable,  withdrew  it  trom 
the  bank  and  surrendered  it  to  the 
maker  on  receiving  from  him  his  note 
payable  in  three  months,  endorsed 
by  a  third  person ;  ffeldf  that  they 

'  vere  holders  of  the  note  last  named, 
for  value  to  the  amount  of  the  note 
surrendered,  and  that  they  were  en- 
titled to  recover  this  amount  against 
the  endorser,  notwithstanding  the 
delivery  of  the  note  to  them  was  a 
diversion  of  it  by  the  maker  from 
the  purpose  for  which  it  had  been 
endorsed,  they  having  received  it 
without  notice  of  such  diversion,  id 


BBIDGES. 
See  HiGBWATS. 


c 


CANAL  COMMISSIONERS. 
S§e  Albany  Basin. 


CASE,  ACnCN  ON  TER 

See  NEOLiGEsrcE. 
Nuisance. 


CHARTEB-rARTY 
See  Contract,  11, 12, 18. 

CHOSES  IN  ACTION. 
See  Tort. 

CODE  OF  PBOCEBURE. 

See  EQUITABLE  Relief. 

Judgment  by  Confessiok. 

Limitation,  Statute  op. 

Parties,  2,  8. 

Pleadings,  1,  2, 4  to  11. 

Practice. 

Slander. 

Tort. 

Witness.' 

COLLISION. 
See  Negugence. 


COMMISSIONERS  OF  THE  LAND 
OFFICE. 

See  Salt  Springs. 


COMMON  CARRIERS. 

1.  Common  carriers,  where  there  is  no 
express  agreement  to  transport  pro- 
perty within  a  limited  time,  are  not 
responsible  for  delays  occurring 
without  their  fault.  Wibert  v.  Tlu 
New  -  York  and  Erie  Raitroad  Co.^ 

246 

2.  Where  the  owners  of  property  con- 
tracted with  a  forwanier  to  trans- 
port and  deliver  it  to  them  at  a 
specified  price  to  be  paid  by  their 
notes  on  time,  and  he  contracted 
with  carriers  to  transport  and  deliver 
it  to  the  ow&ers  for  certain  freight 
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to  be  paid  the  carriers  by  blm; 
Ileldt  that  the  owners  could  main- 
tain trover  against  the  carriers  for 
converting  the  property,  or  case  for 
their  omission  to  transport  and 
deliver  it;  and,  Held^  further^  that 
a  judgment  against  the  owners  upon 
the  merits  in  such  an  action,  was  a 
bar  to  a  similar  action  subsequently 
brought  by  the  forwarder  against 
the  carriers.     Oreen  v.  CUvrhe^  348 

?•  The  forwarder  had  no  such  interest 
in  <^e  property  as  would  enable  him 
to  maintain  the  action  against  the 
carrier.    Per  Marvin,  J.  id 

i.  The  more  omission  of  a  common 
carrier  to  transport  and  deliver  pro- 
XJerty  to  the  consignee  within  a 
reasonable  time,  does  not  necessa- 
rily render  him  liable  for  its  valu& 
SeoviU  V.  Grifiih,  609 

5.  The  carrier  is  liable  for  the  damages 
caused  by  such  omission,  but  the 
owner  cannot,  on  the  sole  ground 
of  unreasonable  delay  in  the  con- 
veyance and  delivery  of  the  pro- 
perty, refuse  to  receive  it  and  recover 
against  the  carrier  as  for  its  con- 
version, id 

See  BiiLROAD  Companies,  4. 


COMPTROLLER'S  DEED. 

See  Constitutional  Law,  5. 
Taxes,  Land  bold  for. 


CONDITION. 

1.  Whether  a  condition  is  precedent 
■  or  subsequent,  depends  upon  the 

intention  of  the  parties  as  expressed 
in  the  deed.  Nicdtt  t.  The  yew- 
York  and  Erie  Railroad  Co.^    121 

2.  Where,  by  a  conveyance  to  a  rail- 
.  road  corporation,  land  was  granted 

upon  the  condition  that  it  should 
construct  its  road  thereon  within  a 
limited  time ;  lleldj  that  the  condi- 
tion was  subsequent,  and  that  title 
to  the  land  vested  in  the  corporation 
t:i  the  execution  of  the  deed,      id 

S.  A  .mere  failure  to  perform  such  a 
condition  does  not  divest  the  ti^le. 


There  must  be  an  entry,  or  what 
is  made  equivalent  thereto  by  the 
statute,  by  the  grantor  or  his  heirs 
for  a  breach  of  the  condition  to 
forfeit  the  estate.  id 

4.  This  right  of  entry  is  not  a  rever- 
sion or  an  estate  in  land,  and  it  will 
not  pass  by  assignment  or  by  a  con- 
veyance of  the  premises  held  subject 
to  the  condition.  id 

5.  Accordingly,  where  the  grantor  of 
premises  on  condition  subsequent, 
afterwards  conveyed  the  same  to  a 
third  person  and  there  was  subse- 
quently a  breach;  Held^  that  the 
latter  could  not  divest  the  title  of 
the  grantee  on  condition,  id 

6.  Semble,  that  conditions  subsequent 
can  only  be  reserved  for  the  benefit 
of  the  grantor  and  his  heirs,  and 
that  no  other  person  can  take  advan- 
tage of  a  breach.  id 

See  Contract,  1,  2. 
Insurance,  1  to  4  • 


CONFESSION  OF  JUDGMENT. 
See  Judgment  by  Confession. 


CONSTITUTIONAL  LAW. 

1.  The  act  amending  the  charter  of 
the  Hudson  River  Railroad  Company 
{chapter  81  of  the  Laws  o/  1847) 
does  not  require  that  all  the  per- 
sons composing  the  jury  of  apprais- 
ers thereby  authorized  shall  concur 
in  the  assessment  and  appraisal  of 
the  damages ;  an  assessment  and 
appraisal,  made  by  a  migority  upon 
a  meeting  of  all,  is  in  accordance 
with  the  act.  Per  Johnson,  J. 
Oruger  v.  The  Hudson  River  Rail- 
road  Co.,  190 

2.  Such  appraisers  are  a  jury  within 
the  meaning  of  that  term,  as  used 
in  section  7  of  article  1  of  the  con- 
stitution.   Per  Johnson,  J.         id 

8.  The  husband  had  a  vested  Interest 
in  a  legacy,  which*  was  bequeathed 
to  his  wife  prior  to  the  act  of  1848 
for  the  more  effectual  protection  of 
the  property  of  married  women^ 
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although  tLe  legacy  wis  not  reduced 
to  possession  when  that  act  took 
ettect.  Wegtervdi,  txeeutoTf  ^c,  ▼. 
Oregg,  202 

4.  The  legislature  had  not  power  to 
deprive  the  Jinsband  of  his  rights 
to  such  a  legacy,  and  make  it  the 
sole  and  separate  property  of  the 
wife ;  and  so  far  as  the  act  pur* 
ports  to  do  S0|  it  yiolates  the  i>ro- 
vision  of  the  constitution  of  the 
state,  declaring  that  no  person  shall 
h^  deprived  of  "  property  without 
due  process  of  law.*'  id 

6.  The  legislature  has  power  to  enact 
tliat  a  deed  executed  by  the  comp- 
troller, of  lands  8<^d  by  him  for  un- 
paid taxes  imposed  thereon,  shall 
be  presumptive  evideoce  that  the 

.  proceedings  required  by  law  to  au- 
thorize the  sale  and  conveyance 
were  had.    Hand  t.  BaUon,      641 

0.  An  action  of  assault  and  battery  is 
not  a  special  case  within  the  mean- 
ing of  art.  6,  %  14,  of  the  constitu- 
tion ;  and  therefore  the  statute  pur- 
porting to  confer  Jurisdiction  there- 
in upon  the  county  court  is  void. 
Kundolfy.  ThalkeifMr,  598 

7.  Under  the  constitution  of  1821  [art, 
7,  ^  10),  the  legislature  was  pro- 
hibited from  authorizing  any  sale 
or  disposition  of  the  hmds  owned 
by  the  state,  which  were  contiguous 
to  its  salt  springs  and  might  be  ne- 
cessary or  convenient  for  their  use. 
N9W€imb  V.  Newwmb,  608 

See  Appraisal. 
Salt  Springs, 


CONSIDERATION. 

1.  Where  a  defendant,  being  a  member 
of  a  religions  society  which  owned 
a  lot  with  a  church  thereon,  sub- 
scribed with  others  a  writing  by 
which  he  promised  to  pay  SI&O  to 
the  trustees  of  the  society  or  a 
building  committee,  towards  a  fund 
of  $5000,  for  the  erection  of  a  church 
on  the  site  of  the  old  one ;  and  he 
afterwards  took  part  in  several  meet- 
ings of  the  meanbers  of  the  society 
waA  the  subscribers  to  the  ftmd,  at 
which  a  building  committee  was 
appointed  and  resolutions  adopted 
requesting  the  trustees  to  dispose 


of  the  old  church,  and  directfaif 
the  building  committee  to  erect  a 
new  one  on  its  site  for  the  use  of 
the  oongregatioQ  with  the  consent 
and  advice  of  the  trustees,  and  di- 
recting the  subscriptions  to  be  de- 
livered to  the  latter  and  paid  to  their 
treasurer  as  the  amount  should  be 
requir&l  in  making  the  new  erec- 
tion ;  and  the  trustees  removed  the 
old  church,  and,  with  the  aid  of  the 
conamittee,  erected  a  new  ono  on 
the  same  site;  HM,  that  the  de- 
fendant was  liable  for  the  amount 
of  his  subscriptioD ;  that  the  evi- 
dence proved  that  the  sodety  re- 
moved the  old  church  and  erected 
the  new  one  at  his  request.  Barme$ 
V.  Ferine,  18 


CONTRACT 

1.  Wbere  a  party  engages  uncondi- 
tionally by  express  contract  to  do 
nn  act,  performance  is  not  excnaed 
by  inevitable  accident,  or  othei  un- 
foreseen contingency  not  within  his 
control.    Harmimy  v.  Binghawi^  99 

2.  Accordingly,  where  a  party  agreed 
to  transport  merchandise,  ft^m  New- 
York  and  deliver  it  at  Indepradenoe 
in  Missouri  within  26  days,  which 
he  failed  to  accomplish  within  that 
time;  Hdd^  that  the  ftd  that  s 
public  canal,  upon  which  the  goods 
were  intended  to  be  transported  a 
part  of  the  distance,  was  nndered 
impassable  by  an  unusual  ft-esheti 
and  that  this  occasioned  the  deCcn- 
tion,  was  not  a  legal  excuse  there- 
for, id 

8.  Where  a  party  covenants  fhai  he 
will  transport  and  driver  goods 
within  a  specified  time,  and  also 
that  he  will  deduct  a  sum  named 
ftom  the  freight  for  each  day  they 
are  delayed  Iwyond  the  time  sped- 
fled  for  the  delivery,  the  ooTenantt 
are  not  strictly  alternative.  mI 

4.  Where  the  application  for  insurance 
is  signed  in  Canada  by  persoDS  re- 
siding there,  and  transmitted  to  s 
company  at  its  place  of  bosineas  ie 
this  state,  and  It  eoiitafais  a  prori* 
sion  that,  if  approved  by  the  com- 
pany, the  policy  shall  bear  the  same 
date  as  the  applicatlcm  and  take  ef- 
fect from  that  time,  and  tlie  appli> 
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cation  is  a|/proTe<1,  and  the  policy 
signed  by  tbo  company  at  its  place 
of  bosincss,  and  sent  to  the  mutual 
Hgent  of  the  parties  in  Canada,  to 
be  delivered  to  the  applicants,  and 
it  is  there  delivered  to  tbem,  the 
contract  of  Insurance  is  made  and 
to  be  perfomiod  in  this  state;  and 
its  validity  defjeada  upon  its  laws. 
P^  Johnson,  J.  Weaiem  r.  The 
Omue^  Mutual  ItuuratU€  Co,,  258 

5.  The  American  Life  Insurance  and 
Truat  Company  waa  incorporated 
by  the  legislature  of  Maryland,  and 
the  charter  empowers  it  **  to  make 
aU  kinds  of  contracts  in  which  the 
interest  of  money  is  concerned,  pro- 
vided that  nothing  therein  contained 
shall  be  conatrued  to  authorize  it  to 
make  any  contract  which  by  tlie 
cxiating  lawa  amounta  to  uaury." 
By  the  lawa  of  Maryland  the  rate 
of  intercat  ia  aix  per  cent  per  an- 
num, and  all  securities  by  which 
interest  at  a  higher  rate  ia  reserved 
are  declared  void.  Held,  that  a 
loan  of  money  by  the  company 
made  and  to  be  repaid  in  thia  atate, 
with  itttereat  at  aeren  per  cent  per 
annum,  waa  valid.    Bard  y.  PooUf 

406 

ft.  The  proviao  in  the  charter  merely 
obligea  the  company,  like  the  citi- 
aona  of  Mar>land,  to  observe  ita 
lawa  regarding  intereat  aa  to  loana 
and  contracta  governed  by  auch 
lawa.  id 

7.  The  company  ia  not  required  to 
comply  with  the  lawa  of  that  atate 
on  the  aubject  of  the  rate  of  inter- 
e^  in  making  contracta  in  other 
afltea  and  which  are  there  to  be 
performed*  Aa  to  tbeae  the  Ux  2oe% 
eatUraUtu  aa  to  interest  govcnia.  id 

8.  A  foreign  corporation  may  make 
and  enforce  within  thia  atate  con- 
tracta which  by  ita  charter  it  ia  com- 
petent to  enter  into,  and  which  are 
not  forbidden  by  the  lawa  or  con- 
trary to  the  policy  of  thia  atate.  id 

9.  A  loan  made  by  t1)e  American  Life 
Inauranoe  and  Truat  Company  with- 
in thia  atate,  and  secured  by  a  mort- 
fEuge  upon  real  eatate  here  aituate, 
is  valkl.  id 

19.  It  is  not  a  defence  to  such  a  mort- 
gage, that  the  company  establiahed 

Kee.— Vol.  II.  82 


an  office  in  thia  atate  and  by  its  offi- 
cers residing  here  carried  on  at  such 
office  a  business  In  violation  of  our 
restraining  statutes,  and  that  the 
loan  from  the  company  was  applied 
for  at  auch  office  and  in  making  it 
and  receiving  the  security,  these  offi- 
cers acted  as  the  agc-nte  of  the  com- 
piny,  it  not  being  ahown  that  the 
loan  or  security  was  a  part  of  or  in 
any  way  in  aid  of  the  illegal  busi- 
nesa  or  necessarily  connected  with 
it.  id 

11.  A  written  contract,  executed  be- 
tween parties  not  in  performance  of 
a  distinct  and  separate  proriaion  of 
prior  negotiations  and  agreementa 
between  them,  but  covering  In  its 
terma  or  legal  effect  the  whole  sub- 
ject matter  thereof,  extinguishes 
and  supersedes  all  such  prior  nego- 
tiationa  and  agreements.  Eenard 
Y.  Sampson,  661 

12.  Accordingly  where  the  plidntiffs, 
on  the  2d  of  April,  agreed  ^vith  th^ 
agent  of  the  defendants  to  charter 
a  veaael  then  lying  at  Boston,  for  a 
voyage  fVom  Baltimore  to  Havre ; 
and  the  agent  then  delivered  to  the 
plaintiffs  a  memorandam  signed  by 
him,  stating  that  he  had  chartered 
to  them  the  vessel  for  the  voyage, 
and  after  detailing  the  terms  of  tbo 
contract  saying,  that  she  should 
proceed  fh>m  Boston  to  Baltimore 
without  delay ;  and  on  the  6th  of 
April,  a  charter-party  of  the  vessel 
for  the  voyage  fVom  Baltimore  to 
Havre,  dated  the  2d,  was  executed 
by  the  plaintiff^  and  defendants, 
which  stated  that  the  vessel  was  at 
Boston,  but  contained  no  stipula- 
tion as  to  when  she  should  leave 
there  or  be  at  Baltimore ;  in  an  ac- 
tion brought  upon  the  agreement 
contained  in  the  memorandnm  that 
the  vessel  should  proceed  Orom  Bos- 
ton to  Baltimore  without  delay; 
ffM,  that  this  agreement  was 
merged  in  the  charter-party,  and  that 
the  rights  and  duties  of  the  parties 
depended  upon  its  terms  of  legal 
intendment.  id 

18.  The  class  of  cases  in  which  a  prior 
Yerbal  or  writteif  agreement  may 
coexist  with  a  subsequent  written 
one  relating  to  the  same  subject, 
discussed  uid  pointed  out  by  De- 
Nio,  J.  id 
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See  CoNftlDERATION. 

Foreign  Corporatiok. 
Bailroad  Corporation,  8,  9. 


CONTRACT  ILLEGAL. 


See  Costs,  2. 


CONTRIBUTION. 

1.  An  agreoraent,  made  between  parties 
prior  to  or  ootemporaneously  with 
their  executing  a  written  obligation 
as  sureties,  by  which  one  promises 
to  indemnify  the  other  from  loss, 
does  not  contradict  or  vary  the 
terms  or  legal  effect  of  the  written 
obligation,  and  it  may  be  proved  by 
parol  evidence.   Barry  v.  Ransom^ 

462 

2.  Such  promise,  although  not  in  wri- 
ting, is  a  bar  to  an  action  by  the 
party  making  it  against  his  co-su- 
rety for  contribution.  id 

8.  Such  a  promise  is  not  required  by 
the  statute  of  fhtads  to  bo  in  wri- 
ting to  render  it  valid.  Per  Penio, 
J.  id 


CONVERSION. 

« 

See  Bills  op  Exchange  and  Promis- 
sory Notes,  1,  2,  8. 
Tort. 


CO-PARTNERS. 
See  Partnership. 


CORPORATIONS. 

1.  A  corporation,  although  created  but 
for  a  limited  period,  may  acquire 
title  in  fbe  to  lands  necessary  for  its 
use.  NiccHlY.  The  NeW'-Ycrk  and 
Erie  Railroad  Co.,  121 

2.  A  deed  to  a  railroad  company  whioh 
is  incorporated  for  a  term  of  fifty 
years,  granting  lands  to  it  and  its 
successors,  conveys  an  estate  in  fee 
V  the  grantor  had  such  an  estate,  id 


8.  Even  h^d  the  Jeed  been  ii'.tliimt 
words  of  perpetuity,  the  corpora- 
tion would  have  taken  a  fee.  Per 
Parker,  J.  id 

4.  'Where,  by  a  conveyance  to  a  rail- 
road corporation,  land  was  granted 
upon  the  condition  that  it  should 
construct  its  road  thereon  within  a 
limited  time ;  U&d,  that  the  condi- 
tion was  subsequent,  and  that  title 
to  the  land  vested  in  the  corpora- 
tion on  the  execution  of  the  di-ed. 

id 

6.  A  banking  corporation  has  a  right  to 
sell  and  transfer  a  promissory  note 
discounted  and  owned  by  ii,  and 
which  has  been  dishonored.  Mar- 
vine  V.  Hymers,  223 

See  Foreign  Corporations. 

Mutual  Insurance  Companies. 
Railroad  Companies. 


COST& 

1.  A  person  who  brings  and  proeecutei 
a  suit  in  the  name  of  another,  nndei 
an  agreement  with  the  nominal 
party  to  carry  on  the  suit  at  his 
own  expense  and  have  a  portion  of 
the  expected  recovery,  is  liable  un- 
der 2  R.  i9.^619,  see,  44,  for  the  costs 
recovered  against  the  nominal  party. 
QUes  V.  ffalbert,  82 

2.  It  is  no  defence  to  an  application 
by  the  defendant  in  the  suit,  tha* 
the  person  bringing  and  prosecuting 
it  in  the  name  of  another  be  re- 
quired to  pay  his  costs,  that  the 
agreement  under  which  such  peapn 
brought  the  action  and  becam  Ai- 
terested  in  the  contemplated  reco- 
very is  illegal  and  void  as  between 
the  parties  to  it.  id 


COUNTY,  ACTION  AGAINST. 
See  Supervisors,  Board  of. 

COUNTY  COURTS, 

1.  County  courts  havA  not  jurisdiction 
of  an  action  for  an  assault  and  bat- 
tery, although  the  damages  sought 
to  be  recowed  do  not  exceed  flTV 


' 
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boDdrcd  d4)llArs,  and  all  the  defen- 
dants  resido  iu  tbo  county  where 
the  action  is  hrought  at  the  time  of 
its  commcncemoiit.  Kundolf  v. 
Thalheimer,  593 

2.  Such  an  action  ifl  not  a  special  case 
within  the  meaning  of  art.  0,  %  14^ 
of  the  constitation ;  and  therefore 
the  statute  purporting  to  confer 
Jurisdiction  therein  upon  the  county 
court  is  void.  ta 

3  It  seems  that  the  county  court  has 
not  jurisdiction  in  any  of  the  ordi- 
nary common  law  actions.  id 


COURT  OF  APPEALS. 
See  Appeal,  8,  5,  8  to  19. 


COVENANT. 

1.  Whore  there  were  two  Joint  makers 
of  a  promissory  note  held  by  the 
plaintiff,  and  one,  in  consideration 
of  a  demise  of  premises  to  him  by 
the  other,  in  and  by  the  lease  agreed 
to  pay  the  note  in  part  payment  of 
the  rent,  and  afterwards  transferred 
the  lease  and  his  right  to  the  de- 
mised premises  to  the  defendant 
who  entered  into  possession ;  Eeld^ 
that  the  holder  of  the  note  could 
not  sustain  an  action  against  the 
assignee  for  its  amount  DcHph  y. 
White,  296 

2.  The  agreement  of  the  lessee  to  pay 
the  note  did  not  run  with  the  estate 
in  the  land,  and  therefore  did  not 
bind  his  assignee.  id 

8  The  plaintiff,  not  being  the  grantee 
of  the  reversion  of  the  demised 
premises  or  of  the  rent  reversed, 
could  maintain  no  action  against 
the  assignee  of  the  lease.  There 
was  no  privity  of  contract  or  estate 
between  them.  id 

i.  What  covenants  in  a  lease  run  with 
the  land  and  bind  the  assignee  of 
tht  term,  discussed,  Per  Marvin,  J. 

id 

See  Contract,  1  to  8. 
Indemnity. 
Mortgage. 


D 


DAMAGES. 

1.  In  an  action  on  a  contract  to  recovt^r 
damages  for  the  non-delivery  of 
merchandise,  the  plaintiff  is  entitled 
to  recover  the  d.fieence  between 
the  contract  price  and  the  marliet 
value  of  the  article  at  the  time  and 
place  si)ecifled  for  its  delivery,  with 
interest  thereon.  Dana  v.  Fiedler ,  40 

2.  It  is  not  within  the  discretion  of  the 
Jury  to  allow  interest  or  not;  the 
plaintiff  is  legally  entitled  to  inte- 
rest, fa 

8.  In  ascertaining  the  amount  of  da- 
mages, the  evidence  should  be  con- 
fin^  to  the  actual  market  value  of 
the  article  sold  at  the  time  and  place 
of  delivery;  and  the  defendant  is 
not  allowed  to  inquire  as  to  the  pro- 
bable effect  of  adding  to  the  quan- 
tity in  market  that  which  he  agreed 
to  deliver.  id 

4.  The  amount  of  damages  depends 
upon  the  market  price  at  which  the 
vendee  could  have  purchased  the 
commodity  at  the  time  and  placo 
of  delivery,  not  that  which  he  could 
then  and  there  have  sold  it  at,  if  it 
had  been  delivered  to  him.  id 

6.  In  an  action  to  recover  damages  for 
the  non-delivery  of  one  hundred  and 
fifty  tons  of  madder  at  a  specified 
price,  it  is  not  competent  for  the 
defendant  to  inquire  as  to  its  market 
value  in  quantities  equal  to  that 
named  in  the  contract,  unless  it  is 
first  shown  that  there  was  a  market 
price  for  it  in  such  quantities,      id 

6.  Nor  will  he  be  permitted  to  inquire 
as  to  the  usual  dificrence  between 
the  price  of  the  commodity  on  sales 
thereof  in  quantities  as  large  as  that 
agreed  to  be  delivered,  and  when 
sold  in  smaller  quantities,  when  it 
does  not  appear  that  it  was  or  could 
be  purchased  at  the  time  and  placo 
for  the  delivery  in  the  quantity  spe- 
cified in  the  contract.  id 

7.  When  there  are  no  sales  of  the  ar- 
ticle contracted  for  on  the  day  when 
it  should  have  been  delivered,  refo 
rcnce  may  be  had,  to  ascertain  its 
market  value  on  that  day,  to  sales 


ess 
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made  within  a  reasonable  period 
before  and  after.  id 

8.  Bttt  where  a  witness  testified  that 
he  knew  of  no  sales  on  that  day, 
but  did  know  of  sales  made  two 
weeks  thereafter,  the  exclusio  i  of  a 
question  put  on  his  cross-examina- 
tion, as  to  the  market  value  of  the 
commodity  during  a  period  of  three 
months  before  and  afW  the  day  for 
delivery,  is  not  error.  id 

See  Bill  of  Ezchangb  and  Promis- 
sory NqrsMf  If  2. 

InD£MNITV. 


DEBTOB  AND  CEEDITOB. 

See  Insolvent  Discharge. 
NoN  Imprisonment  Act. 


DECLABATIONS  AND  ADMIS- 
SIGNS. 

See  Evidence,  6  to  7. 


DEED. 

See  Conditions. 

Corporations,  2  to  4» 


DEMURBEB. 

See  Appeal,  18, 19. 

PLRADINO,  4  to  10. 


DEVISE. 
See  Alien. 


CASEMENT. 
See  Presumption  of  Grant. 


EJECTMENT. 

See  B^crpABLE  Relief,  8. 
Pleading,  9, 10. 


BQUITABLB  RELIEF. 

1.A  court  of  equity  has  powtr  to 
grant  relief  against  a  judgment  pro- 
curod  by  fhiud.    J)<Aaon  v.  Ptarce^ 

158 

2.  Under  the  Code  of  Prooedore,  a  de- 
fendant in  an  action  upon  a  judg- 
ment may  allege  and  prove  as  a 
defence  that  it  .was  obtained  by 
fraud.  vi 

8.  In  an  action  to  recover  the  posses- 
sion of  land,  founded  upon  the  l^gal 
title  held  by  the  plaiutilf,  the  de- 
fendant may  allege  and  prove,  as  a 
defence,  that  he  is  equitably  the 
owner  of  the  premises  and  entitled 
to  a  conveyance  thereof.  Crary  v. 
Goodman,  266 


ERROR. 

1.  The  reAioal  of  a  judge  to  charge 
the  Jury  as  particularly  requested 
is  not  erroTf  where  be  bad  previ- 
ously charged  tbem  In  substance  as 
requested.  Holbrooke.  The  Uiita 
emd  Scken^ttady  Railroetd  Co.,  286 

See  JcRT. 


ESCHEAT. 
See  Alien. 

ESTATE. 
See  Condition,  4 

ESTOPPEL. 
See  Former  Recovbrt. 

EVIDENCE. 

1.  Parol  evidence  is  admissible  to 
plain  the  meaning  of  charactera^ 
marks  and  technical  terms  used  in 
a  particular  business,  and  which 
are  unintelligible   to   persons  doI 
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acqnaioted  therewitfa,  where  they  oc- 
cur in  a  writteo  iDstrameQi  and  the 
explanation  is  consistent  with  ils 
terms.    Dana  r.  Fieditr^  40 

2  Where  a  written  contract  was  for 
the  sale  and  delivery  of  *'  one  hun- 
dred and  fifty  casks,  of  one  ton 
each,  best  madder  12^ ;"  ffeld,  that 
parol  evidence  was  competent  to 
prove  the  signification  among  deal- 
ers in  madder  of  the  figures  as  used 
in  the  contract,  and  that  they  meant 
12^  cents  per  pound.  id 

• 

8.  When  there  are  no  sales  of  the  ar- 
ticle contracted  for  on  the  day  when 
it  should  have  been  delivered,  re- 
ference may  be  had,  to  ascertain  its 
market  value  on  that  day,  to  sales 
made  within  a  reasonable  period 
before  and  after.  %d 

4.  But  where  a  witness  testified  that 
he  knew  of  no  sales  on  that  day, 
but  did  know  of  sales  made  two 
weeks  thereafter,  the  exclusion  of  a 
question  put  on  his  cross-examina- 
tion, as  to  the  market  value  of  the 
commodity  during  a  period  of  three 
months  before  and  after  the  day 
for  delivery,  is  not  error.  id 

6.  The  declarations  of  the  intestate 
touching  the  title  to  personal  pro- 
perty are  evidence  against  his  ad- 
ministrator. P^Denio,J.  Brovm, 
survivor,  ^e,,  v.  MaUler,  118 

6.  But  they  are  not  competent  evidence 
against  other  parties  who  claim  title 
under  the  deceased.    Pn"  Penio,  J. 

id 

7.  Where  the  plaintiff,  as  svrvivor, 
sought  to  recover  the  proceeds  of 
personal  property  sold  by  the  de- 
fendants on  commission,  alleging 
that  ho  and  the  deceased  ownd  it 
as  copartners;  and  the  defendants 
denied  that  the  plaintiff  had  any  ii^ 
terest  in  the  property,  or  that  he 
and  the  deceaised  were  copartners, 
alleging  that  the  latter  was  the  ex- 
dosive  owner  of  the  property,  and 
that  the  proceeds  helon^sd  to  and 
were  claimed  by  his  administrator; 
Eeldj  that  the  declarations  of  the 
deceased,  that  he  and  the  plaintiff 
were  copartners  and  owned  the  pro- 
perty as  such,  were  not  evidence 
against  the  defendants  id 


8.  A  duly  an.benticated  copy  of  a 
Judgment  record  of  a  court  of  a 
sister  states  in  a  suit  where  it  had 
jurisdiction  of  tlie  parties  and  the 
subject  matter,  is  conclusive  evi- 
dence in  a  suit  in  the  courts  of  this 
•tale  between  the  parties  or  their 
privies  concerning  the  same  subject 
matter,  en  all  questions  litigated 
and  decided  in  the  foreign  court. 
Jkhmm  v.  P^mr^,  156 

0.  Accordingly,  where  the  plaintiff  in 
ajudgmeut  recovered  in  this  state 
brought  an  action  upon  it  in  the 
superior  court  of  Connecticut,  and 
thereupon  the  defendant  in  the  judg- 
ment filed  a  bill  against  the  plaintiff 
on  the  equity  side  of  the  same  court, 
alleging  that  the  judgment  was  pro* 
cufMl  by  fVaud  and  praying  relief; 
and  the  plaintiff  in  the  judgment 
appeared  in  and  litigated  the  equity 
rait,  and  the  conrt  adjudged  that 
the  allegations  of  fhiud  in  obtaining 
the  judgment  were  true,  and  en- 
Joined  the  plaintiff  froxh  prosecuting 
the  action  upon  it;  Beld^  in  a  suit 
In  the  court  of  this  state  by  the 
assignee  of  the  plaintiff  on  tlie 
Judgment,  that  a  duly  authenticated 
copy  of  the  record  of  the  proceed- 
ings and  judgment  in  the  Connecti- 
cut court  was  conclusive  evidence 
that  the  judgment  was  obtained  by 
fraud.  id 

iO.  It  is  not  competent  for  a  medical 
witness  Who  has  not  heard  all  the 
testimony  tending  to  show  the  men- 
tal condition  of  a  person,  to  give 
an  opinion  founded  on  the  portion 
heard  by  him  as  to  his  sanity.  The 
PmipU  T.  Lake,  858 

11.  Even  where  such  a  witness  has 
heard  all  the  testimony,  bis  opinion 
founded  thereon,  upon  the  general 
question  of  sanity  or  insanity,  is  not 
competent  evidence.  He  should 
merely  give  an  opinion  as  to  what 
the  ftcts,  proved  or  claimed  to  be 
proved,  indicate  as  to  the  mental 
eooditieo  of  the  party.  Per  Hano, 
J.  id 

12.  The  opinion  of  a  physician,  who 
has  personal  knowledge  of  the  con- 
duct and  habits  of  a  person,  is  com- 
petent evidence  as  to  the  sanity  of 
such  person.    Per  Hind,  J.        id 

18.  On  the  cross-examination  of  a  me- 
dical witness,  who  has  tesMfled  thai 
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in  his  opinion  the  prisoner  was  sane, 
it  is  competent  to  inquire  whether 
in  hit  opinion  specified  facts,  claim- 
ed to  tia  proved,  indicate  insanity. 

id 

14.  An  agreement,  made  between  par- 
ties prior  to  or  cotemporaiieonsly 
with  their  executing  a  written  obli- 
gation as  sureties,  by  which  one 
promises  to  indemnify  the  other 
from  loss,  docs  not  contradict  or 
Tary  the  terms  or  legal  effect  of  the 
written  obligaUon,  and  it  may  be 
proved  by  parol  evidence.  Barry 
T.  Ranscm^  462 

15.  Such  a  promise  is  not  required  by 
the  statute  of  frauds  to  be  in  wri- 
ting to  render  it  valid.  Per  Denio, 
J.  id 

16.  Although  the  tenns  of  a  icoeipt 
in  the  nature  of  a  contract  cannot 
be  varied  by  parol  evidence ;  HtUd^ 
on  the  &cts  of  this  case,  that  parol 
evidence  of  the  circumstances  un- 
der which  such  an  instrument  was 
executed  was  competent.  ScoviU  v. 
Orijfiih,  609 

899  Constitutional  Law,  5. 
Contract,  11  to  13. 
Insolvent  Dischabqe. 

NEGLiaENCE,  6. 


EXCEPTIONS  AT  THE  TRIAL. 

1.  An  objection,  that  the  case  made 
by  the  evidence  varies  from  that 
stated  in  the  complaint,  cannot  pre- 
vail on  a  review  unless  it  was  made 
at  the  trial.    Barnes  v.  Ferine,  18 

2.  Whereat  the  trial  a  party  assumes 
and  treats  the  questions  made  as 
questions  of  law  to  be  decided  by 
the  court,  and  they  are  passed  upon 
and  ruled  against  him,  be  cannot, 
on  appeal,  insist  that  the  questions 
decided  by  the  court  involved  a 
question  of  fact  which  should  have 
been  submitted  to  the  Jury.  Per 
Allen,  J.  id 

8.  A  general  exception  to  the  charge 
of  the  court,  where  alby  independent 
portion  of  it  is  correct,  presents  no 
question  for  review  upon  appeal. 
Pecker  v.  Maihewe,  818  \ 


4.  A  party  who  objects  to  the  itading 
of  an  instrument  in  evideuce,  be- 
cause the  certificate  of  its  proof 
or  acknowledgment  is  defective, 
should  spocifv  this  as  a  ground  of 
objection.    Mahbetiy.  WhUe,    442 

5.  Where  at  the  trial  he  makes  only  a 
general  objection  to  an  instrument 
being  received  In  evidence,  a  defect 
in  the  proof  or  acknowledgment  of 
its  execution  is  not  available  on  a 
review.  id 

6.  On  a  review  upon  objections  and 
exceptions,  a  defect  in  proof  not 
pointed  out  at  the  trial,  and  which 
if  then  specified  might  have  been 
supplied,  is  not  available.  Brown 
V.  The  Cayuga  and  Susquehanna 
BaHroad  Co.,  48G 

See  Appeal. 
Ereoe. 


EXECUTORS. 

See  Lboact. 
Merger 


EXPERTS 
See  Evidence,  10  to  13. 


FIXTURES. 

1.  Permanent  erections  and  fixtures, 
made  by  the  mortgagor  after  the 
execution  of  the  mortgage  upon  the 
land  conveyed  by  it,  bea>me  a  part 
of  the  mortgaged  premises.  Sne- 
dekerandanoAerv,  Warring^  170 

2.  In  determining  between  mortgagoi 
and  mortgagee  whether  such  erec- 
tions and  fixtures  are  real  or  per- 
sonal property,  the  rules  prevail 
which  are  applicable  between  gran- 
tor and  grantee.  id 

3.  A  statue  erected  as  an  ornament  to 
grounds  may  be  a  part  of  the  re^ty, 
although  it  is  not  fiistened  to  th« 
base  on  which  it  rests  and  can  bo 
removed  without  fracture.  tif 
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A.  A  ;iCulptor  placed  a  statue  of  Wash- 
Sngtoiif  made  by  him  elf,  and  weigh- 
ing with  its  pedestal,  cat  from  the 
same  block  of  stone,  about  three 
tons,  in  the  grounds  in  front  of  his 
house,  on  a  base  three  feet  high ; 
the  base  rested  upon  a  permanent 
artificial  mound,  raised  for  that 
purpose,  and  was  constructed  of 
cut  stone  laid  up  without  mortar  or 
cement,  although  the  seams  were 
pointed  with  tlie  latter ;  the  statue, 
the  base  and  the  bouse  were  of 

.  similar  stone,  and  the  top  of  the  base 
was  made  to  match  in  appearance 
the  pedestal;  the  statue  was  not 
fastened  to  the  base,  nor  was  the 
latter  affixed  to  the  foundation  upon 
which  it  rested;  Held^  that  the 
statue  was  a  part  of  the  realty; 
Held  also  that  a  sun  dial,  constructed 
on  a  block  of  similar  stone  weigh* 
ing  two  hundred  pounds,  appro- 
priately located  in  the  same  grounds 
and  erected  on  a  i)ermanent  foun- 
dation of  stone,  was  a  part  of  the 
real  estate.  id 


FOREIGN  CORPORATIONa 

t.  A  foreign  corporation  may  make 
and  enforce  within  this  state  con- 
tracts which  by  its  charter  it  is 
competent  to  ent«r  into,  and  which 
are  not  forbidden  by  the  laws  or 
contrary  to  the  policy  of  this  state. 
Bard  t.  Poole,  495 

2.  A  loan  made  by  the  American  Life 
Insurance  and  Trust  Company  with- 
in this  state,  and  secured  by  a  mort- 
gage upon  real  estate  here  situate, 
is  valid.  id 

Z,  It  is  not  a  defence  to  such  a  mort- 
gage, that  the  company  established 
an  office  in  this  state  and  by  its 
officers  residing  here  carried  on  at 
such  office  a  business  in  riolation 
of  our  restraining  statutes,  and  that 
the  loan  from  the  company  was 
applied  for  at  such  office  and  in 
making  it  and  receiving  the  secu- 
rity, these  officers  acted  as  the 
agents  of  the  company,  it  not  being 
shown  that  the  loan  or  security  was 
a  part  of  or  in  any  way  in  aid  of 
the  illegal  business  or  necessarily 
connected  with  it.  vi 

i  Prima  faciei  a  foreign  corporation 
is  entitled  to  recover  in  the  courts 


of  this  state  upon  a  promissory  noto 
executed  to  it.  The  Mutual  BenefU 
Life  Insurance  Co,  v.  Davis^     509 

6.  And  where,  in  an  action  by  such  a 
corporation  upon  a  note,  it  only 
appears  that  it  was  created  to  eflcct 
insurance  upon  lives,  and  that  tlie 
■ote  was  executed  to  it  for  the 
premium  on  a  policy  of  insurance 
issued  by  it,  it  will  be  presumed 
that  the  insurance  was  such  as  the 
company  was  authorized  to  make, 
and  that  the  note  was  legal,  until 
the  contrary -appears.  id 


f  OREIQN  COURTS. 
See  Evidence,  8,  9 


FOREIQN  LAW. 

See  Contract,  4  to  8. 
UsuHY,  4  to  6. 


FORMER  RECOVERr. 

1.  A  recovery  in  a  suit  upon  an  agree- 
.  ment,  wherein  the  right  to  recover 

depended  by  the  pleadings  upon 
the  truth  of  the  allegation  made  in 
the  complaint,  and  denied  by  the 
answer,  that  the  plaintiff  had  fully 
performed  the  agreement,  as  a  bar 
to  an  action  brought  subsequently 
by  the  defendant  in  the  first  suit 
against  the  plaintiff  therein  to  re* 
cover  damages  for  the  alleged  non- 
performance of  the  same  agreement. 
Davie  and  another  v.  Tallcot,     184 

2.  The  record  of  the  recovery  estops 
the  defendant  from  controverting 
that  the  plaintiff  therein  fully  iior- 
formed  the  contract.  id 

8.  The  rule  is  not  otherwise,  although 
in  the  first  suit  the  defendant,  in 
addition  to  denying  the  allegation 
of  performance,  alleged  breaches 
by  the  plaintiff  and  claimed  to  re- 
coup damages,  and  at  the  trial  ex- 
pressly withdrew  the  claim  for  dama- 
ges, gave  no  evidence  touching  the 
alleged  breaches,  aud  the  second 
suit  was  to  recover  damages  for 
such  breaches.  id 
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FOEMER  SUIT  A  BAB. 
See  Bailor  and  Bajleb. 

FRAUD,  STATUTE  OF. 

1.  A  promise  to  pay  for  lands  sold  and 
conveyed  is  not  within  the  statute 
of  frauds  and  is  not  re«]uired  to  be  in 
writing.  Thomas  y.JHekiihetMf  864 

2.  A  party  can  recoter  under  the  com- 
mon counts  the  price  of  real  estate 
conveyed  in  full  performance  of  a 
parol  agreement  for  its  sale.         %d 

8.  Where  an  oral  agreement  for  an  ex- 
change of  lands  has  been  perfonned, 
except  the  payment  of  a  sum  of 
money  to  be  paid  by  one  party  to 
the  other  on  the  exchange,  the  party 
to  whom  the  money  is  payable  can 
recover  it  in  an  action  for  land  sold 
and  conveyed,  without  roconveying 
or  offering  to  reconvey  the  land  re- 
ceived, id 

4  Where  by  a  parol  agreement  the 
plaintiff  was  to  transfer  to  the  de- 
fendant a  form,  and  the  latter  in 
exchange  therefor  was  to  convey  to 
him  a  parcel  of  land,  pay  him  a  sum 
of  money  and  transfer  to  him  a  debt 
against  a  third  person  for  a  speci- 
fied sum:  and  the  agreement  was 
performed  except  that  the  defen- 
dant neglected  to  transfer  the  debt; 
Held,  in  an  action  of  assumpsit  for 
lands  sold  and  conveyed,  tliat  the 
plaintiff  was  not  entitled  to  recover 
the  value  of  the  farm  less  the  value 
of  the  parcel  of  land  and  money  he 
received;  and  Further  heid,  that 
be  could  recover  the  value  of  the 
debt  agreed  to  be  transferred.      id 

See  Contribution. 


G 

GRANT. 
See  Presumption  of  Grant. 

H 

HICnWATS. 

1.  At  common  law,  the  duty  of  repair- 
ing public  bridges  rested  upon  the 


county,  where  no  person  or  other 
body  was  specially  charged  there- 
with; and  in  England,  the  statute 
(22  Jlenry  VIII.,  eh,  5)  affirmed 
the  rule  of  the  common  ulw  in  this 
particular.  Per  Johnson,  J.  SiR 
V.  The  Board  of  SupmiMots  uf 
Lwingtiom  Covnty,  62 

2.  This  rule  does  not  prevail  in  this 
state.  The  general  system  enacted 
by  our  statutes  makes  the  towns 
primarily  liable  for  the  maintenance 
of  highways  and  bridges.  Per 
Johnson,  J.  id 

8.  The  act  of  1888  (dk.  814)  author- 
izes the  board  of  supervisors  of  the 
county  to  raise  money  by  t|xation 
to  aid  in  the  reparation  of  bridges, 
and  to  apportion  the  tax  among  the 
towns  of  the  county  as  to  the  Ixiard 
appears  equitable.  id 

4.  Whether  or  not  the  board  can,  in 
apportioning  a  tax  to  be  levied  un- 
der this  act,  entirely  exonerate  any 
of  the  towns,  quere.  Per  John- 
BON,  J.  id 

5.  Where  the  board  of  snpervitora 
caused  a  portion  of  the  money  ex- 
pended under  its  supervision  in  re- 
pairinga  public  bridge  which crooed 
a  stream  dividing  two  towns  to  be 
levied  upon  the  whole  county,  and 
the  residue  upon  tlie  two  towns; 
Ilddf  that  the  tax  upon  the  two 
towns  was  legally  imposed.  id 


HUSBAND  AND  WIFE. 

1.  The  husband  had  a  vested  interest 
in  a  legacy,  which  was  bequeathed 
to  his  wife  prior  to  the  act  of  1848 
for  the  more  effectual  protection  of 
the  property  of  married  women, 
although  the  legacy  was  not  redu- 
ced to  possession  when  that  act  took 
effect.     Wesiervdi  v.  Gregg,     202 

2.  The  legislature  had  not  power  to 
deprive  the  husband  of  his  rights 
to  such  a  legacy,  and  make  it  the 
sole  and  separate  property  of  the 
wife ;  and  so  far  as  the  act  purports 
to  do  so,  it  violates  the  provision  of 
the  constitution  of  the  state,  de- 
claring that  ho  person  shall  be 
deprived  of  "  property  irithout  due 
process  of  law."  id 
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5.  Accordingly  where  a  testator,  who 
died  in  1840,  bcqoeathed  S5000  to 
his  daughter,  then  a  married  wo- 
man, and  in  1846  her  hushand  pre- 
sented to  the  Burroi|;ate  a  petition, 
in  the  name  of  himsfelf  and  his  wife, 
praying  Uiat  the  execntor  account 
and  pay  the  amount  of  the  legacy 
to  them ;  the  accounting  was  oom- 
plctod  in  1849,  when  tlie  surrogate 
mado  an  order  that  there  were  suffi- 
cient funds  in  the  hands  of  the  ex- 
ecutor to  pay  tlie  legacy,  and  the 
wife  then  clidmed  the  same  as  her 
separate  property  under  said  act; 
Held,  that'it  was  not  her  separate 
property,  and  that  her  hushand  was 
entitled  to  denuuMl  and  receive  the 
amount,  the  same  as  though  the  act 
had  not  been  passed.  id 

4.  Prior  to  the  statute  (2  R.  S.,  60, 
4  21),  a  married  woman  could  make 
a  will  of  her  separate  personal  es- 
tate which  would  he  valid  in  a 
court  of  equity.  •  Wadhanu  v. 
American  Home  Mis»ionary  Soev' 
eiy,  416 

6.  But  after  the  enactment  of  the  Re- 
vised Statutes  and  before  the  pas- 
sage of  the  act  amending  the  act 
for  the  more  effectual  protection 
of  the  property  of  married  women 
{Lowe  of  1849,  j».  628),  a  married 
woman  could  not  dispose  of  her 
separate  personal  estate  by  an  In- 
strument in  the  nature  of  a  will, 
although  she  was  authorized  by  an 
antenuptial  contract  to  enjoy,  con- 
trol and  dispose  of  it  during  cover- 
ture, in  the  same  manner  and  with 
the  like  effect  as  if  she  were  9ifeme 
eole.  id 

6.  Nor  could  she  do  so  even  where  the 
antenuptial  agreement  contained  an 
express  provision  that  she  might 
dispose  of  it  by  will.  Per  Dknio, 
J.  id 

7.  An  instrument,  which  confers  upon 
a  married  woman  power  to  control 
9I.J  dispose  of  her  separate  estate 
during  coverture,  does  not  author- 
ize her  to  make  a  testamentary  dis- 
position of  it.  id 

€.  The  original  act  for  the  more  effec- 
tu-il  protection  of  the  property  of 
married  women  {Law*  of  1S48,  p. 

Keb-— Vol.  II.  83 


807)  did  not  confer  power  upon  a 
feme  eaeert  to  devise  or  bequeath 
her  property.  id 


ILLEGAL  BANKING. 


See  Ck>MTBACT,  8,  9, 10. 


IMPRISONMENT. 


See  Non-Imfrisonmxkt  Act 


INDEMNITY. 

1.  Where  the  plidntiff  on  a  purchase 
of  land  ftt>m  the  defendant,  for 
which  he  was  to  pay  in  six  years, 
at  the  request  of  the  latter  executed 
his  bond  and  a  mortgage  on  the 
premises  to  a  third  person  for  the 
amount  of  the  price,  payable  the 
one-half  in  three  and  the  other  in 
six  years,  and  the  defendant  cove- 
nanted to  pay  the  first  installment 
on  the  mortgage,  and  to  indemnify 
the  plaintiff  against  all  damages, 
costs  and  expenses  by  reason  of  its 
enforcement  before  the  expiration 
of  six  years;  and  the  defendant 
omitted  to  pay  the  first  installment 
when  due,  and  the  plaintiff,  being 
notified  that  if  it  was  not  paid  the 
mortgage  would  be  foreclosed,  and 
not  having  the  money,  was  com- 
pelled to  and  did  pay  a  person  $60 

'  for  his  services  in  procuring  a  party 
to  advance  the  amount  securetd  by 
the  mortgage,  upon  its  being  as- 
signed to  him ;  Held,  that  the  plain- 
tiff could  not  recover  the  sixty 
dollars  on  the  covenant  of  the  de* 
fendant.    Low  v.  Archer^  277 

2.  The  terms,  damages,  costs  and  ex- 
penses, in  a  covenant  of  indemnity 
against  the  pajrment  of  a  demand^ 
do  not  cover  a  premium  or  bonus 
which  the  party  is  compelled  to  pay 
to  raise  the  amount  of  the  demand. 

id 


^i 
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INEVITABJLE  ACCIBKNT. 


1.  Whore  a  party  is  prmrented  by  the 
act  of  God  from  discbargiog  a  daty 
created  by  the  law,  he  is  excused. 
Per  Edwards,  J.  ffarmony  ▼. 
Bingham^  99 

V  Bat  where  he  engages  uncondition- 
ally  by  express  contract  to  do  an 
act,  performance  is  not  excused  by 
inevitable  accident,  or  other  unfore- 
seen contingeocy  not  within  his 
control.  id 

8.  Where  a  party  agreed  to  transport 
merchandise  from  New- York  and 
deliver  it  at  Independence  in  Mis- 
souri within  26  days,  which  he  fidlcd 
to  accomplish  within  that  time; 
Held,  that  the  fact,  that  a  public 
canal,  upon  which  the  goods  were 
intended  to  be  tranq;K>ilcd  a  part 
of  the  distance,  was  rendered  im- 
passable by  an  unusual  freshet,  and 
that  this  occasioned  the  detentitHi, 
was  not  a  legal  excuse  therefor,  id 


INHEBITABLS  ESTATE. 
See  Salt  Speinos. 


mSANITT. 
See  EviDENce,  10  to  18. 


INSOLVENT  DISCHABGE. 

t.  By  force  of  tlie  staAnte  (2  JS.  &,  88, 
^19),  a  dischargje  granted  on  the 
application  of  an  insolTent  and  two- 
thirds  i»  amount  of  his  creditors, 
is  conclusive  evidence  of  the  statu- 
tory proceedings  and  fiM!ts  therein 
recited,  except  those  whi<^  were 
necessary  to  confer  jurisdiction  upon 
the  officer  granting  it.  Stanion  v. 
mis,  575 

2.  But  the  discharge  is  not  conclusive 
evidence  of  the  fliets  requfslte  to 
give  the  officer  jurisdietiofi  to  enter- 
tain the  ppoceedingB,  althoBjiib  they 
are  therein  stated  to  have  been 
piored  "before  hwt.  id 

lb  To  confer  jurisdiction  on  the  officer, 
the  schedule  of  the  insAvent's  cre- 


diton  aiHMKcd  tolas  petttlm  iboiili 
state  the  amounl  owing  to  each 
ereditor  theiela  named.  id 


4k  And  where  the  sdiednle  wee  in 
blaak  aa  to  the  sum  owing  to  ece 
of  the  credHora  theivia  named; 
Beid^  thai  this  was  a  jurtsdictional 
dofeet  wbieh  reedarad  the  diacharge 
▼Old,  notwithataading  it  recited  tbat 
two-thirda  ift  ameuBt  of  the  cndi- 
toia  vnked  in  the  petition,  aad  that 
it  aatiafsetorily  apfieaivd  lo  the 
eflfieer  thai  the  inaolveDt  had  in  all 
raspeds  conplied  with  the  leqeire- 
mootaef  theatalQte.  id 

&  The  gFoand  upen  which  tUa  ease 
waa  decided  by  the  anpreoie  coort 
(see  16  ^oti.,  819)  doebted  by 
PfiNjo,  J.  id 


mSUBANCE. 

l.CoDdflKna  in  a  policy  of  insu- 
rance, that  the  Insured  in  case  of 
loss  or  damage  shall,  as  a  condition 
precedent  to  a  recovery,  within 
thirty  daya  ddirer  to  the  Insiirer  a 
particulai'  account  of  the  loia  or 
damage^  verified  by  his  oath,  and, 
if  req  uired,  by  his  books  and  toocIj 
era,  together  with  an  inventory  of 
the  property  destroyed  or  daraagec* 
giving  the  amount  of  the  damage 
to  each  item,  verified  by  oath,  need 
not  under  all  ctrcnmstanoes  be  Ute- 
raliy  complied  with  to  entitle  the 
insured  to  recover  upon  the  policy. 
Bmiuiettd  ▼.  The  Dividend  Muhial 
Insuraiue  Co,,  81 

2.  Such  conditions  arc  to  be  construed 
as  requiring  only  as  full  ami  accu- 
rate an  invenloryand  statement  as 
the  party,  wiihoiit  firaud  or  fiuilt  ou 
his  part,  is  aUe  to  fViruis^.  id 

8.  Where  his  books,  pepers  and  all  die 
means  for  making  an  accurate  state- 
ment and  inventory  are  consumed 
with  Hm  metchandise  inaured,  a 
atatemeet  verified  by  oath^  showing 
thia  ftct  and  that  lie  property  cov- 
ered by  the  policy  and  desteeyed 
was  at  least  of  the  value  of  a  aom 
named,  is  a  sufficient  comptiaooe 
with  the  conditions.  uf 

4.  An  insunmce  company  whidi  va- 
lves and  acta  upon  notioa  and 
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pfeHminary  prooft  of  a  loss  withoot 
ot^cting  tc  their  form  or  time  of 
service,  and  decUnes  to  pay  the  loss 
without  pLicini;  the  refusal  npoa 
any  defect  in  the  notice  and  proofs, 
waives  any  formal  objections  as  to 
them  which  existed.  id 

6.  Where  a  policy  of  insurance  against 
loss  by  fire  to  goods  in  a  store  con- 
tained a  provision,  that  in  case  the 
premises  containing  the  goods  should 
be  approprialtd,  appUed  or  tMed  for 
tlie  purpose  of  storing  or  keeping 
Iheiela  any  of  the  articles  deDomi- 
nated  hazardovs  or  extra^hasardons, 
or  included  io  the  memorai^nm  of 
speoial  ratea  in  the  terns  ind  con- 
d^tioue  annexed,  except  as  specially 
provided  for  in  the  policy  or  there- 
alter  agreed  to  by  the  inswers  io 
writiag  endorsed  on  or  added  to  the 
same,  the  policy  should  be  Toid; 
and  in  the  terms  anneiad  to  the 
policy,  there  were  eoumeraled,  un- 
der the  classes  of  hazardous  and 
estra-hasardoos,  various  articles, 
and  a  statement  that  a  per  oeotage 
named  would  be  charged  thereon 
in  addition  to  the  ordinary  premi- 
um ;  and  under  the  class  of  special 
rates,  after  an  enumeration  of  arti- 
cles, there  was  a  statement  that 
camphene,  when  used  in  stores,  sub- 
jected the  goods  therein  to  an  addi- 
tional cliarge  of  ten  cents  on  the 
handred  dollars,  and  that  the  pre- 
mium for  such  use  must  be  endorsed 
ill  writing  on  the  policy;  Ildd, 
that  the  use  of  canphene  to  light 
the  store  was  prohibited,  and  that 
its  use,  without  a  compliance  with 
tlie  special  provision  in  nefereDce  to 
it,  avoided  the  policy.  WestfaH  v. 
The  Hudsom  lUver  Fire  huuranee 
Co.,  289 

See  Mutual  Insubamcb  CoifyANiBs. 


INTSREST. 

1 .  In  an  action  on  a  contract  to  re- 
.  cover  damages  for  the  non-delivery 
of  merchandise,  the  plaintiff  is  en- 
titled to  recover  the  difference  be- 
tween the  contract  price  and  the 
market  value  of  the  article  at  the 
time  and  place  specified  for  its  de- 
livery, with  interest  thereon.  Dana 
T  Fiedler ,  40 


2.  It  is  not  within  the  discretion  of  the 
Jury  to  allow  interest  or  not;  th* 
plala^  is  legaUy  entitled  to  Inte- 
rest, id 

See  Leoact. 


JUDGMENT  BT  CONFESSION. 

1.  A  statement,  upon  whkh  to  enter  a 
judgment  without  action  under  the 
Code,  is  Bot  sufBcient,  where  it 
merely  states  and  sets  out  a  promis- 
sory note  executed  by  the  defendant 
to  the  plaintiff  as  the  consideration 
of  the  indebtedness.  Chappel  v. 
Chappel,  216 

2.  The  Acts  out  of  which  the  indebt- 
edness evidenced  by  the  note  arose 
should  be  concisely  stated.  id 

8.  The  supreme  court  may  set  aside  a 
judgment,  entered  therein^  without 
action,  for  a  defect  in  the  statement 
upon  which  it  is  entered,  upon  the 
application  of  a  junior  judgment 
creditor.  id 


JUDGMENT. 

1.  A  court  of  equity  has  power  to 
grant  relief  against  a  judgment  pro- 
cured by  fraud.    Dobeon  v.  Fearce^ 

156 

2.  Under  the  Code  of  Procedure,  a 
defendant  in  an  action  upon  a  judg- 
ment may  allege  and  prove  as  a 
defence  that  it  was  obtained  by 
Araud.  id 

See  EauiTABLB  Rbli$p,  1,  2. 
EvmBMoa,  8,  9. 
Pbactiob. 


JURISDICTION. 
See  iNeoLTEitT  Discraeob. 


JURY. 

1.  A  jury  should  not  arrive  at  the 
value  of  property  by  taking  an  ariUi> 
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metical  aTerage  of  the  sams  at  | 
which  ifc  was  estimated  by  the  wit- 
nesses; it  is  error  to  instruct  the 
jury  that  such  is  a  correct  mode  of 
EBcertaiQing  its  value.  Per  John- 
son, J.  Thomai  ▼.  JHckifuon,  864. 

See  Apfbaisal. 


LABORERS. 
Se$  Railroad  Corporations,  8, 9. 

LANDLORD  AND  TENANT. 

8$§  COTENAKT. 

LSASE,  ASSIGNEE  OF. 

See  Covenant. 

legacy! 

1.  Legacies  are  not  payable  until  after 
the  expiration  of  a  year  from  the 
granting  of  letters  testamentary, 
unless  the  will  direct  them  to  be 
sooner  paid.  Bradner  y.  Faulkner^ 

472 

2.  Nor,  unless  the  will  so  directs,  does 
a  legacy  draw  interest  before  it  be- 
comes legally  payable.  id 

8.  To  anthorize  the  payment  of  inter- 
est on,  a  legacy  from  the  time  of 
the  testator's  death,  in  the  absence 
of  any  express  direction  in  Uie  will, 
his  intention  to  that  effect  should 
clearly  appear.  %d 

4.  On  the  peculiar  provisions  of  the 
will  under  consideration  in  this 
case ;  Held^  that  the  legatee  was  not 
entitled  to  interest  from  the  time  of 
the  testator's  death.  id 

LESSOR  AND  LESSEE. 
See  Covenant. 

LEX  LOCI. 
Bee  Contract,  4  to  10. 


LIEN  FOR  TAXES  AND  ASSESS 
MENTS. 

See  Ncw-ToBK  City,  1,  2. 8. 


LIFE  INSURANCE. 
See  Mctval  Insurance  Companies,  6 

LIMITATION,  STATUTE  OF. 

1.  A  debt  which  was  barred  by  the 
statute  of  limitations  when  the  Code 
took  effect  is  not  revived  by  a  ver- 
bal promise  to  pay  it,  made  after 
that  time.    EeeMyn  v.  Weeke,  636 

2.  It  eeoms  that  in  an  action  under  the 
Code,  the  complaint  may  be  upon 
the  original  demand;  and  if  the 
statute  of  limitations  is  interpoeed 
as  a  defence,  the  new  promise  or 
acknowledgment  may  be  given  in 
evidence  to  avoid  it  without  being 
alleged  in  the  pleadings.  tS 


M 

MARRIED  WOMEN. 
See  Husband  and  Wife. 


MERGER. 

1.  Even  if  the  doctrine  of  merger  is 
applicable  where  a  person  holding 
a  mortgage  as  executor  of  the  mort- 
gagee purchases  in  fee,  in  his  indi- 
vidual capacity,  the  equity  of  re- 
demption in  the  mortgaged  premises, 
the  mortgage  does  not,  in  equity, 
necessarilv  become  extinguished. 
Clift  V.  iVhiie^  619 

2.  In  such  a  case,  the  person  owning 
the  mortgage  as  executor  has  a 
right  to  elect  whether  it  shall  re- 
main outstanding  or  be  merged  in' 
the  fee  acquired  by  him  in  his  indi- 
vidual right.  id 

8.  And  where  the  acts  of  the  executor 
showed  that  he  intended  that  the 
mortgage  should  continue  a  charge 
upon  a  portion  of  the  mortgaged 
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premises,  notwithstanding  the  pur- 
chase and  conveyance  to  him  in  his 
individiial  rii^ht  of  the  equity  of 
redemption  therein;  Jlddt  that  as 
to  this  portion  the  mortgage  was  not 
extinguished,  although  he  evinced 
an  intention  that  other  portions  of 
the  premises  should  be  regarded  as 
discharged  from  its  lien.  id 

4  The  law  on  the  subject  of  merger, 
and  whether  it  can  have  effect  where 
the  executor  of  a  mortgagee,  while 
holding  the  mortgage  in  his  repre- 
sentative capacity,  purchases  in  his 
individual  right  tlie  mortgaged  pre- 
mises upon  a  sale  by  virtue  of  a 
junior  incumbrance,  discussed  by 
Marvin,  J.  %d 


MONEY  HAD  AND  BECEIVED. 

• .  A  person  can  recover,  from  a  county, 
money  collected  from  him  for  a  tax 
illegally  levied  and  caused  to  be 
collected  by  the  board  of  supervi- 
sors and  paid  to  the  county  trea- 
surer, as  money  had  and  received 
by  the  county  to  his  use.  Per  Al- 
LKN,  J.  Hill  V.  Board  of  Super- 
visors  of  Livingston  County^       52 

2.  Where  a  carrier,  having  in  his  pos- 
session a  large  amount  of  valuable 
merchandise,  exacted  for  freight 
more  than  was  duo  as  a  condition 
of  its  delivery  to  the  owner,  and 
the  latter,  to  obtain  possession  of 
the  property,  paid  the  amount 
wrongfully  demanded,  under  pro- 
test; Heldy  that  it  was  not  a  volun- 
tary payment  and  he  could  recover 
it  back.   Harmony  y.  Bingham,  99 

8.  Sundry  cases  as  to  voluntary  pay- 
ments discussed  and  commented 
upon.  Per  Edwards  and  Ruogles, 
Js.  id 


MORTGAGE. 

I.  Where  the  owner  of  the  equity  of 
redemption  in  premises,  who  was 
not  legally  or  equitably  personally 
liable  to  pay  the  amount  secured  by 
the  mortgage,  or  interested  in  its 
payment  except  as  the  same  was  a 
charge  upon  the  premises,  conveyed 
the  same  by  a  fill  covenant  deed 


containing  a  statement  that  the  pre- 
mises were  subject  to  the  mortgage 
for  S1400  and  interest,  which  form^ 
the  consideration  of  the  conveyance ; 
Heldf  that  the  grantee  in  the  deed 
was  not  liable  to  pay  the  mortgage 
or  any  deficiency  which  might  exist 
after  applying  the  proceeds  of  the 
premises  to  the  satisfaction  of  the 
amount  secured  thereby.  TroUer 
T.  Hughes,  75 

• 

2.  The  accep^nce  of  a  deed  of  mort- 
gaged premises,  containing  a  provF 
sion  that  the  grantee  is  to  pay  the 
mortgage,  binds  him  as  effectually 
as  though  he  had  signed  the  deed. 
Per  DfiNio,  J.  id 

8.  A  party  who  aocepts  from  a  person 
liable  to  pay  a  debt  secured  by 
mortgage,  a  conveyance  of  the 
mortgaged  premises  by  the  terms 
of  which  he  agrees  to  pay  the  debt, 
is  liable  to  the  holder  of  the  mort- 
gage for  any  deficiency  which  re- 
mains after  .the  application  of  the 
proceeds  of  the  premises  to  the 
satis&ction  of  the  debt.  id 

4.  But  where  the  grantor  of  mort- 
gaged premises  is  not  personally 
holden  for  the  debt,  and  the  con- 
veyance from  him  contains  cove- 
nants of  seizin  and  warranty  and  a 
statement  that  the  premises  are 
subject  to  the  mortgage,  the  pay- 
ment of  which  is  assumed  by  the 
grantee,  the  latter  is  not  personally 
liable  for  the  mortgage  debt  or  any 
part  of  it.    Per  Denio,  J.  %d 

See  Merger. 

Payment,  Presumption  op. 


MUTUAL  INSURANCE  COMPA- 
NIES. 

1.  A  mutual  insurance  company,  in- 
corporated by  the  laws  of  and  loca- 
'ted  within  this  state,  and  which,  bj 
its  charter,  is  authorized  to  insure 
the  property  of  all  persons  who  be- 
come members  of  the  company, 
may  make  within  this  state  con- 
tracts with  residents  of  Canada,  in- 
suring them  against  loss  to  personal 
property  owncS  by  them  and  situate 
there.  Western  v.  The  Genesee 
Mutual  Insurance  Co.,  258 
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%.  So  bold  M  to  a  company,  the  char- 
ter of  which  is  similar  to  that  of 
the  JeiTersoQ  County  Mutual  Insu- 
rance Company.  {Sef  Lavs  of  1BQ6, 
p.  42.)  %d 

8.  A  member  of  a  mutual  insurance 
company,  the  charter  of  which  is 
similar  to  that  of  thd  Jefferson 
County  Mutual  Insmunce  Com- 
pany {chapter  41  of  the  Laws  of 
1886),  is  liable  upon  his  deposit  bote 
for  losses  in  the  proportion  which 
the  amount  of  his  note  bears  to  the 
aggregate  of  deposit  notes  which 
are  collectable  and  legally  sulgect 
to  assessments  for  mioh  losses. 
Bangs  ▼.  Oraff,  ill 

4.  His  liability  is  not  limited  to  the  pro- 
portion which  the  amount  of  his 
note  bears  to  the  whole  amount  of 
deposit  notes  legally  assessable  for 
the  loss,  whether  the  latter  are  ool- 
leetable  or  not.  id 

6.  He  is  bound  to  pay  an  assessment 
made  upon  his  note  to  meet  a  defl- 
eieacy  in  ftinds  to  pay  losses  arising 
from  the  inability  of  other  members 
to  pay  the  proportion  of  such  losses 
assessed  upon  their  notes,  %d 

%.  A  mutual  life  insurance  company, 
the  charter  of  which  declares  that 
all  persons  insured  shall  be  deemed 
members,  and  provides  that  its  offi- 
cers may  take  the  notes  of  the  mem- 
bers for  premiums,  in  proportion  to 
the  amount  insured,  is  not  author- 
ized to  take  the  note  of  a  person 
other  than  the  party  insured  for  the 
premium.  The  policy  of  the  char- 
ter is,  that  the  person  obtaining  the 
insurance  shall  be  liable  on  the  note 
executed  for  the  premium.  The 
MuiucU  Benefit  Life  Insurance  Co. 
T.  J)amSf  669 

See  Contract,  4. 
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KEGLI6ENCE. 

1.  The  law  requires  every  person  tra- 
veling  upon  a  highway  or  navi- 
gating public  waters,  to  exercise 
ordinary  care  to  avoid  doing  injury 
to  others.    Kelsey  v.  Barney^    426 


2.  The  decree  of  care  imposed  by  tliis 
rule  of  law  varies  according  to  the 
circumstances  of  the  caKC.  id 

8.  Where  danger  of  inflicting  iiyury 
upon  others  is  to  be  apprebeoded, 
and  the  coosequenoes  will  probably 
be  serious,  a  party  is  bound  to  ex- 
.  ercise  a  very  high  degree  of  pre- 
caution and  vigilance.  id 

4. In  cases^  eoUision  the  qnostioD 
is,  whether  the  party  doiiig  the 
injury  used  all  the  pracaotioa  and 
care  exacted  of  him  by  law  wider 
the  circumstances;  and  be  is  not 
necessarily  liable,  although  by  the 
utmost  precaatioD  and  care  the 
collision  might  have  been  avoided. 

id 

6.  Where  the  pkkitifis'  Tesad  in  the 
night  lay  aground  across  the  chan- 
nel, a  short  distance  within  the 
mouth  of  Cleveland  harbor,  wliere 
vessels  had  never  before  been  known 
to  ground  or  obstruct  the  passage, 
and  not  being  discovered  by  those 
navigating  the  defendants'  vessel, 
which  was  entering  the  harbor, 
until  it  was  too  late  for  them  to 
stand  off,  the  latter  vessel  nm  foiU 
of  and  injured*  the  form«>;  ffM, 
that  the  defendants  were  not  neoea* 
sarily  liable,  although  those  in 
charge  of  the  vessel,  by  the  utmoei 
vigilance,  might  have  seen  the  plain- 
tiffs' vessel  in  time  to  have  stood  c/Bt 
and  not  entered  the  harbor,  and 
thus  avoid  the  collision.  id 


6.  In  such  a  case  evidence  that  no  .  — 
sel  had  previously  grounded  in  the 
channel,  is  competent  as  bearing 
upon  the  degree  of  precaution  and 
care  required  of  tho«e  navigating 
the  defendants'  vessel  in  ^proach- 
ing  and  enTering  the  harbor.       ^ 


N£GLIG£NC£,  PEESUMPTION  OF 
See  Bailuoao  Com  panibs,  1  to  8. 


NEW  TRIAL. 


See  Pbactice,  2,  3. 
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NEW-YURK  CJTY. 


t«  A  nun  asMSScd  upon  iba  owner  of 
a  lot  for  the  pvrpose  of  widenii^  a 
utmei  in  the  city  of  New-Yoric,  by 
virtue  of  the  "  actio  rednoe  several 
laws  relatiDUp  partloularly  lo  the 
city  of  New- York  Into  one  act  (2 
M.  X.,  842),  and  the  aeU  amending 
the  taaoe,  is  a  lien  vipoia  the  lot  in 
respect  to  which  the  ansewingiit  is 
made  in  the  oatara  of  a  mortgage. 
The  Mkyor,  AJdermei^  fe.^  ijf  AW- 
Tork  V.  ColgtUe^  140 

t.  And  where  proceedings  were  com- 
menced by  the  oorporatloo  to  col- 
lect the  svm  assecsed  by  a  sale  of 
the  lot  according  to  the  prorisions 
of  the  etatntes  in  vriatioa  to  the 
collection  of  aasesements  and  taxes 
in  the  city  of  New-York,  and  the 
lot  was  sold  for  the  snm  assessed, 
and  the  money  paid  to  the  corpora- 
tion by  the  parehaaer,  b«t  owing  to 
a  defect  in  the  proceedings  the  sale 
never  became  operative,  iK>r  was 
Use  owner  aflSsded  by  it,  and  the 
money  received  from  the  parehaser 
was  returned  to  him ;  Jleld,  that  the 
lien  was  not  discharged,  and  that 
sneh  defective  proceedings  were  not 
a  bar  to  an  action  against  the  owner 
of  the  lot  to  enforce  payment  of  the 

id 


8.  It  requires  the  same  length  of  time 
to  bar  an  action  to  enforce  payment 
of  the  snm  assessed  as  is  required 
to  bar  an  acticm  on  a  mortgage  or 
Judgment.  id 

4.  The  statute  (2  R.  X.,  p,  409,  (  178) 
confers  the  Jurisdiction  and  author- 
ity to  review  the  report  of  commis- 
sioners of  estimate  and  assessment 
for  opening  a  street  in  the  city  of 
New-York,  upon  tlie  suprente  court ; 
and  the  powcra  conferred  are  exer- 

•  cised  by  it  as  such  court,  and  not 
as  a  tribunal  of  infbrior  Jurisdiction 
created  by  the  statute,  or  by  its  Jus- 
tices as  commissioners  appointed  by 
the  les^islature.  Matter  of  Canal 
and  WaJker  siregU,  406 

5.  By  virtue  of  chapter  270  of  the 
Laws  of  1864.  an  appeal  lies  to  the 
sBpremo  coort  at  general  term  fh>m 
an  order  made  by  the  same  court  at 
special  term,  confirming  a  report  of 
the  oommissioners.  id 


6.  But  noa{^)eal  lies  to  this  court  from 
the  order  of  the  supreme  court 
made  at  a  general  term,  conflrmtnc: 
the  report  of  the  commissioners,  id 

7.  The  sUtnte  (2E.  L.,  418,  %  178), 
which  declares  that  the  report  of 
the  conmiissioners,  when  confirmed 
by  the  supreme  court,  shall  be  final 
and  conclusive  upon  all  persons, 
takes  away  the  right  of  appeal 
which  would  otherwise  exist.       id 


Kail-IMPBISONIIBNT  ACT. 

L  A  Jodgmeet  creditor  who  makes  a 
demaii^  of  the  debtor  that  ho  apply 
his  property  and  choses  in  action  to 
the  payment  of  the  Judgment,  and 
who,  OB  his  •feftisal,  procuies  a 
warrant  to  be  issued  for  his  arrest 
pursuant  to  the  act  to  abolish  hnpri- 
Bonment  for  debt  and  to  punish 
fraudulent  debtors,  thereby  acquires 
a  right  to  have  the  equitable  assets 
of  iIm  debtor  appropriated  to  the 
payment  of  his  Judgment,  to  the 
exclusion  of  other  Judgment  credi- 
tors. The  debtor  cannot  defeat 
this  right  by  subsequent  acts  in 
favor  of  other  Judgment  creditors. 
BaU  attd  €f/i4ither  v.  KeOogg,      825 

2.  Nor  are  other  Judgment  creditors, 
who  before  the  arrest  of  the  debtor 
on  the  first  warrant  make  similar 
demands  of  and  procure  similar 
warrants  to  he  issued  against  him 
which  are  executed  at  the  same  time 
with  that  first  issued,  entitled  to  a 
pro  rata  share  of  the  assets.         id 

8.  Where  the  plaintifili  applied  to  the 
debtor  to  appropriate  his  choses  in 
action  to  the  payment  of  their 
Judgment,  which  he  declined  to  do, 
and  they  procured  a  warrant  to  be 
issued  and  delivered  to  the  sheriff 
for  his  arrest;  and  the  debtor,  to 
prevent  the  plaintiffs  from  acquiring 
a  preference  and  to  ensure  a  ratable 
distribu^on  of  his  property  between 
them  and  other  creditors,  concealed 
himself,  and  the  latter,  with  his 
connivanoe,  made  similar  demands 
and  procured  similar  warrants  to  be 
issued  to  the  sheriff  who  arrested 
and  brought  him  before  the  ofllcer 
by  virtue  of  all  the  warrants,  and 
he  was  convicted  and  a  precq[>t  for 
his  commitment  made  out,  when  he 
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elected  to  and  did  maEe  an  assign- 
ment of  hU  firoperiy  under  tlie  11th 
section  of  tlie  act;  ffeld^  that  the 
plaintiffs  were  entitled  to  have  their 
Judgment  first  satisfied  out  of  the 
proceeds  of  the  assigned  estate,  and 
tliat  the  residue  should  he  distri- 
buted to  the  others  in  the  order  in 
which  they  made  their  several  de- 
mands, id 


KUISANCE. 

1.  The  successor  to  the  title  and  pos*- 
session  of  property  who  omits  to 
abate  a  nuisance  erected  thereon  by 
another,  after  notice  to. do  so,  is 
liable  for  the  damage  caused  by  its 
continuance.  Browner.  The Ccvyuga 
and  SmquehawnaMaHroad  Col,  4S6 

2.  A  party  who  continues  a  nuisance 
erected  by  another  is  responsible 
for  the  damage  caused  by  its  con- 
tinuance, although  he  has  not  been 
notified  to  abate  it.  Per  Denio ,  J .  id 


o 


ONONDAGA  SALT  «PBINQS 
RESERVATION. 

See  Salt  Springs. 


OPINIONS. 
See  Evidence,  10  to  18. 

ORDINARY  CARE. 
See  Negliqence. 


PAROL  CONTRACT  FOR  THE 
SALE  OF  LANDS. 

See  FRArns,  Statute  of. 


PAROL  EVTDENCE. 

See  Contract,  18. 

Evidence,  1,  2,  14, 15, 16. 


PARTIES. 

1.  Where  the  owner  of  a  mortgage 
transferred  it  to  trustees  to  hold  it 
as  security  for  his  indebtedness  to 
and  advances  to  be  made  him  by  a 
third  person,  and  afterwards  assigned 
his  interest  in  the  mortgage  with 
his  other  property  to  trustees  for 
the  benefit  of  all  his  creditors ;  on 
bill  filed  by  the  first  trustees  to 
foreclose  the  mortgage,  Ae2i2,  that 
the  trustees  for  the  benefit  of  cre- 
ditors were  necessary  parties.  Bard 
V.  Pode,  495 

2.  Where,  in  an  action  a^lnst  four 
defendants«to  recover  possession  of 
land,  the  complaint  stated  that  one 
of  them  unjustly  claimed  title  to 
the  premises,  and  the  others  were 
in  possession  under  him,  and  that 
the  defendants  unjustly  withheld 
the  possession  from  the  plaintiff*; 
the  aLSwer  merely  denied  the  alle- 
gation as  to  withholding  possession, 
and  alleged  that  the  one  was  the 
owner  of  and  entitled  to  the  pre- 
mises; on  the  trial  it  was  proved 
by  the  defendants,  subject  to  ob- 
JecUon,  that  they  occupied  severally 
distinct  parcels  of  the  premises; 
Hetdy  that  under  the  pleadings  the 
plaintrfi*  was  entitled  to  recover 
against  all  the  defendants.  FoeqaU 
V.  The  Herkimer  Manvfacturing 
and  Hydraulic  Co.,  580 

8.  If  there  was  an  improper  Joinder 
of  parties,  the  objection  should  have 
been  ndsed  by  demurrer  or  the 
answer.  id 

See  Pleading,  4  to  10. 
.   Practice. 
Tort. 


PARTITION. 

See  Salt  Springs. 


PARTNERSHIP. 

1.  Vt  is  necessary  that  actual  notice  of 
the  retirement  of  one  of  the  mem- 
bers of  a  copartnership  should  \m 
given  to  those  who  have  given  credit 
to  the  firm,  to  protect  the  retiring 
party  fh>m  liability  to  sucii  persons 
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u  to  subsequent  transactions  with 
the  other  members  in  the  name  of 
the  firm.    Clapp  y.  Rogers,        283 

t.  Where  the  three  defendants  were 
copartners  until  January,  1849, 
when  they  dissolved  and  two  of 
them  continued  the  business  under 
the  same  firm  name ;  and  the  plain- 
tiffs had,  on  two  occasions  prior  to 
tlie  dissolution,  sold  goods  to  small 
amounts  on  credit  to  the  firm,  which 
wore  paid  for  before  its  dissolution, 
and  they  subsequently,  without  no- 
tice of  the  change  in  its  members, 
sold  merchandise  to  the  firm  on 
credit;  Held,  that  all  the  defend- 
ants were  liable  therefor.  id 

%  It  seems,  that  it  is  not  requisite  that 
persons  who  have  had  no  dealings 
with  a  copartnership,  except  to  sell 
it  property  for  cash  paid  on  its  de- 
livery, should  be  qotifled  of  its  dis- 
solution to  protect  the  members 
fh>m  liabmty.  id 

4.  One  partner  has  authority  to  sell 
and  transfer  all  the  copartnership 
effects  directly  to  a  creditor  of  the 
firm  in  payment  of  a  debt,  without 
the  knowledge  or  consent  of  his 
copartner,  although  the  latter  is  at 
the  place  of  business  of  the  firm 
and  might  be  consulted.  Dcnio 
and  Johnson,  Js.,  dissented.  Mab- 
hcU  v.  WhiU,  442 

6.  Nor  is  such  transfer  invalid  although 
the  firm  is  insolvent,  and  thereby 
the  one  creditor  acquires  a  prefer- 
ence over  the  other  creditors  of 
tlie  firm.  Denio  and  Johnson,  Js., 
dissented.  id 


PATMENT,  PRESUMPTION  OP. 

1.  A  presumption  arises  that  a  mort- 
gage is  paid  after  the  expiration  of 
twenty  years  fVom  the  time  the 
amount  secured  thereby  becomes 
due.    Bdiaumi  v.  O'Brien,       894 

S.  An  uncanceled  mortgage  sixty  years 
old,  is  not  a  valid  ob^tion  to  the 
title  to  the  land  covered  thereby, 
where  there  is  no  evidence  to  rebut 
the  legal  presumption  that  it  has 
been  satisfied.  id 

Kek.— Vol-  II.  84 


PAYMENT,  Vt  LTOTAHY. 
See  Action,  1,  7,  8. 

PLEADING. 

1.  To  entitle  a  defendant,  in  a  suit  un« 
der  the  Code  of  Procedure,  to  insist 
upon  an  award  upon  tho  cause  of 
action  as  a  bar,  he  must  allege  it  as 
such  in  his  answer.  BrazHl  v. 
Isham,  9 

2.  And  where  in  an  action  on  an  ac- 
count the  answer  merely  denied  tho 
allegations  in  the  complaint ;  ffeld, 
that  the  defendant  could  not  insist 
upon  an  award  made  upon  the  ac- 
count as  a  bar  to  the  suit,  although 
the  fact  of  the  award  appcard  from 
the  plaintiff's  evidence.  id 

b.  In  an  action  of  covenant  to  recover 
damages  for  the  non-performance 
of  an  act  agreed  to  be  done  by  the 
defendant,  a  plea,  that  if  the  plain- 
tiff was  damnified,  it  was  by  bis 
own  wrong  and  by  and  through  his 
own  act,  means  and  default,  is  bad 
on  demurrer.  Harmony  v.  Bing- 
ham, ^9 

4.  In  im  action  in  the  nature  of  a  quo 
warranto  brought  by  the  attorney- 
general  on  the  relation  of  a  person 
claiming  the  office  against  a  party 
who  has  usurped  it,  the  claimant  is 
interested  in  the  question  and  shonld 
be  joined  with  the  people  as  a  party 
plaintiff.  The  People  ex  rel.  Crane 
y.  Ryder^  4a8 

6.  To  authorize  tho  claimant  to  be  a 
party  plaintiff  in  such  a  case,  the 
complaint  should  state  facts  show- 
ing that  he  is  entitled  to  the  office 
from  which  the  defendant  is  sought 
to  be  ousted.  id 

6.  And  where  the  complaint  alleged 
that  at  an  election  legally  held  in  a 
county  named,  pursuant  to  the  sta- 
tute for  the  electiof ,  among  other 
officers,  of  a  county  udge  for  such 
county,  for  the  tern*  of  four  years 
from  the  first  day  of  January,  1852, 
the  relator,  who  was  a  party  plain- 
tifl*  with  the  people,  received  a  ma- 
jority of  the  votes  given  for  tho 
office  of  county  judge,  and  was 
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legally  elected  to  such  oflSoe  for  sach 
term;  Ileldf  ou  demurrer  to  the 
complaint,  that  it  staled  safBclent 
facts  to  show  that  the  relator  was 
entitled  to  the  ollioe  uad  properly 
made  a  party,  %d 

7.  If  the  time  when  the  election  was 
held  is  not  sufficiently  stated  by  this 
allegation,  the  remedy  was  by  mo- 
tion to  hare  it  made  more  ddlnUe, 
and  the  olgection  is  not  arailaUe  on 
demurrer.  4d 

8.  The  rules  of  pleading  under  the 
Code,  and  in  what  cases  the  time 
when  a  material  fkct  occurred  should 
be  stated  to  render  a  pleading  good 
on  demurrer,  discussed  by  MAaviN, 
J.  id 


0.  IVhere,  in  aa  action  against  four 
defendants  to  recover  possession  of 
land,  the  complaint  stated  that  one 
of  them  unjfBrtiy  claimed  title  to  tbe 
premises,  and  Uie  others  were  in 
possession  under  him,  and  that  tbe 
defendants  uigustly  withheld  the 
possession  IVom  the  plaintiff;  the 
answer  merely  denied  tbe  allegation 
as  to  withholding  possession,  and 
alleged  that  the  one  was  the  «>.«ijcr 
of  and  entitled  to  the  premises ;  on 
the  trial  it  was  proved  by  the  defen- 
dants, subjoct  to  objection,  that 
they  occupied  severally  distinct  par- 
cels of  the  premises;  Held,  that 
under  the  pleadings  tbe  plaintiff 
was  entitled  to  recover  against  all 
the  defendants.  FoiffoU  t.  The 
Herkimer  Memufacturing  and  Jly- 
draulic  Co,,  5eO 

10.  If  there  was  an  improper  Joinder 
of  parties,  the  objection  should  have 
been  raised  by  diemurrer  or  the  an- 
swer, id 

11.  It  seems  that  In  an  action  under 
the  Code,  the  complaint  may  be 
upon  the  original  demand;  and  if 
the  statute  of  limitations  is  inter- 
posed as  a  defence,  the  new  promise 
oi  acknowledgment  may  be  given 
in  evidence  to  avoid  it  without  being 
alle<;ed  in  the  pleadings.  EseeUtyn 
T.  Weeki,  636 

Bee  Bill  of  Excranoe  and  Paoms- 
aoar  Notes,  8. 


PRACTICS. 

1.  Id  an  anioii  in  tbe  supreora  coori 
against  husband  and  wife  where  tbe 
plaintiff  in  tba  complaint  demanded 
Judgment,  tliat  the  defendants  exe> 
cute  a  mortgage  op&n  the  real  estate 
of  the  wife  to  secure  him  for  money 
alle^^  te  have  been  advanced  on 
their  promise  to  give  such  security, 
and  such  furtlier  or  other  relief  as 
the  court  should  deem  proper,  and 
the  plaintiff  on  the  trial  failed  lo 
prove  a  case  entitling  him  to  the 
relief  speciflcany  demanded,  but 
proved  that  tbe  husband  was  liable 
to  him  for  the  moiiey  advanced; 
ffM^  that  the  court  might  give' 
Judgment  against  the  husband  for 
the  amount  and  dismiss  the  com- 
plaint aa  to  tlie  wife.  Ihrqmai  t. 
Marguat,  tt6 

2.  Where  the  question  as  to  what  judg- 
ment should  be  given  arises  on  all 
the  &ct8  of  the  case  ascertained  by 
special  rerdict  or  otherwise,  with- 
out allegation  of  error  by  either 
party  as  to  the  same,  the  court  at 
general  term  on  an  appeal  from  the 
Judgment  rendered  at  special  tenn 
may  reverse  it  and  give  a  final  judg- 
ment in  the  action.  Per  Johnson, 
J.  id 

3.  Except  In  such  caaes  where  the 
judgment  rendered  at  special  terra 
is  rovdrsed  a  new  trial  sbould  be 
ordered.    Per  Johnson,  J.         id 

See  AvvKk'L. 
pABTiea. 
Plbadinos,  4  to  10. 


PRESUMPTION  OP  GRANT.  • 

1.  A  party  acqutrea  a  right  to  the  use 
of  water  in  a  particular  manner,  by 
an  uninterrupted  adverse  enjoyment 
of  such  use  during  twenty  yeais. 
Towneend  v.  McDonald.  881 

2.  But  an  omfaaion  by  the  owner  du- 
ring twenty  years  to  make  use  of 
water  rights  does  not  impair  his  title 
or  confer  any  right  thereto  upon 
another.  It  is  not  the  non-user  by 
the  owner,  but  the  adverse  eqjoy- 
ment  by  another  during  twerty 
years  which  destroys  bis  right,    m 
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PBBSUMPnoy. 

Jk§  FoBEioN  Corporation,  5. 
Paym^bit,  Prbmuiption  op. 

KaIUIOAD  COAPOBATIONl,  1  tO  8« 


PRIVITY  OF  CONTRACT  OR 
R8TATE. 

8e0  CoTEMAirr. 


QUO  WAERAKTO. 

1.  In  an  action  hi  the  nature  of  a  quo 
warranio  brovg^bt  by  the  attorney- 
general  on  the  relation  of  a  person 
claiming  the  office  against  a  party 
who  has  usarped  It,  the  claimant  is 
interested  in  the  qnestlon  and  should 
be  Joined  with  the  people  as  a  party 
plaintiff.  The  People  ex  rd.  Crane 
T.  Eyder,  488 

2.  To  authorize  the  claimant  to  be  a 
party  plaintiff  in  each  a  case,  the 
complaint  should  state  facte  show-  | 
ing  that  he  is  entitled  to  the  office 
from  whicli  the  defendant  is  sought 
to  be  ousted.  id 

8.  And  where  the  complsint  alleged 
that  at  an  election  lezally  held  in  a 
comity  nanoed,  pursuant  to  the  sta- 
tute for  the  election,  among  other 
officers,  of  a  county  Judge  for  such 
county  for  the  term  of  four  years 
from  the  first  day  of  January,  1852, 
the  relator  who  was  a  party  plain- 
tiff with  the  people,  received  a  ma- 
jority of  the  votes  given  for  the 

-  office  of  county  Judge,  and  was  le- 
gally elected  to  such  office  for  such 
term,  Ildd,  on  demurrer  to  the 
complaint,  tliat  it  stated  sufficient 
fiicts  to  show  that  the  relator  was 
entitled  to  the  office  and  properly 
made  a  party.  td 

4,  If  the  time  when  the  election  was 
held  iH  not  sufficiently  stated  by 
this  allegation,  tlie  remedy  was  by 
motion  to  have  it  made  more  defi- 
nite, and  the  objection  is  not  avail- 
abl9  on  demurrer.  %d 

ft.  The  rules  of  pleading  under  the 
OMe,  and  in  what  cases  the  time 


when  a  material  &et  oa*.urred  ahopld 
be  stated  to  render  a  pleading  good 
on  demurrer,  discussed  by  Marvin, 
J.  %d 


R 


BAaBOAD  COMPANIES. 

1.  Where  a  passenger  en  a  railroad  is 
injured,  the  burthen  of  proving  tliat 
the  injury  was  caused  by  the  negli- 

gence  of  the  railroad  company  or 
a  servants  rests  upon  the  party 
seeking  to  recover  damages  therefor. 
HoSbrocik  and  wife  v.  The  Utiea  and 
Scheneelady  Railroad  Co.,         236 

2.  The  mere  fact  that  a  person  Is  in* 
Jured  while  riding  in  a  railroad  car, 
does  not  impose  upon  the  company 
the  burthen  of  dbproving  negli- 
gence, id 

8.  But  the  presumption  of  a  want  of 
proper  care  on  the  part  of  the  com- 
pany may  arise  f^om  circumstances 
attending  the  iiQury,  and  in  such 
cases  the  onus  is  upon  the  company 
to  show  that  the  injury  is  not  attri- 
butable to  any  fault  on  its  part,   id 

4.  Notwithstanding  the  provisions  of 
the  statute  {chap,  140  of  the  Lawe 
of  1860,  %  86]  requiring  railroad 
companies  to  nimish  sufficient  ac- 
commodation for  the  transportation 
of  all  such  property  as  shall  be 
offered  for  transportation,  and  to 
transport  and  deliver  the  same,  a 
company  is  not  liable  for  damage 
occasioned  by  delay,  where  its  road 
was  in  good  order  and  well  equipped, 
and  it  ran  as  many  trains  as  could 
be  done  with  safety,  and  the  delay 
was  caused  by  an  unusual  quantity 
of  freight  being  delivered  to  it 
which  was  forwarded  without  pre- 
ference in  the  order  of  its  receipt. 
Wiberi  and  another  v.  The  JVinr- 
York  and  Erie  BaHroad  Co.,     245 

5.  Where  the  provisions  of  the  act  to 
authorize  the  formation  of  railroad 
companies,  and  to  regulate  the  same 
{Law$  of  1850,  chap.  140)  as  to  the 
mode  in  which  a  company  may  ac- 

-  quire  title  to  land  for  the  purposes 
of  its  road,  are  inconsistent  with 
the  provisions  of  the  charter  of  I 
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comi)f>.ny  incorporated  before  its 
passa|;e,  such  company  may  ac- 
quire the  tit^e  in  the  manner  pre- 
scribed by  its  charter.  Clarkson 
V.  The  Hudson  River  Railroad  Co.^ 

804 

6.  Where  the  Hudson  Rivet  Railroad 
Company  took  the  proceedings  pre- 
scribed by  its  charter  to  acquire 
title  to  real  estate ;  Held^  that  the 
title  vested  in  the  company  although 
the  provisions  of  the  general  act  on 
the  iBubject  were  not  complied  with. 

id 

7.  A  railroad  corporation,  although 
authorized  by  the  legislature  to 
construct  its  road  across  a  stream 
if  done  in  such  a  manner  as  not  to 
impair  its  usefulness,  is  liable  for 
damage  done  to  lands  not  situate 
upon  the  stream  by  an  overflow  of 
its  water  caused  by  the  construction 
of  tlie  road  over  the  stream  and 
through  its  banks.  Brotcn  y.  The 
Cayuga  and  Susquehanna  Railroad 
Co.,  i86 

8.  The  liability  imposed  upon  railroad 
corporations  in  favor  of  laborers  by 
^  12  of  the  general  railroad  act 
{Laws  of  1850,  p.  215),  is  not  limi- 
ted to  such  as  are  employed  by 
parties  holding  contracts  imme- 
diately with  the  corporation ;  but  it 
extends  also  to  workmen  hired  by 
parties  to  whom  the  original  con- 
tractor had  sub-let  a  portion  of  the 
work.  Kent  v.  The  New -York 
Central  Railroad  Co,,  628 

i.  The  distinction  between  the  12th 
section  of  the  railroad  act  and  the 
provisions  of  the  "  act  to  secure  the 
payment  of  wages  to  laborers,  em- 
ployed on  the  canals  and  other 
public  works  of  this  slate"  {Laws 
of  1850,  p,  616),  pointecL  out.       id 

See  Appraisau. 

Common  Cabriebs,  1  to  8. 


REFEREES. 
See  Appeal,  15  to  17. 


RELIGIOUS  SOCIETIES. 

1.  Where  a  defendant,  being  a  member 
o€  a  religious  society  which  owned 


a  lot  with  a  church  thereon,  sub* 
scribed  with  others  a  writing  by 
which  he  promised  to  pay  6150  to 
the  trustees  of  the  society  or  a 
building  committee,  towards  a  fund 
of  :$5000,  for  the  erection  of  a  church 
on  the. site  of  the  old  one;  and  bo 
afterwards  took  part  in  several  meet- 
ings of  the  members  of  the  society 
and  the  subscribers  to  the  fund,  at 
which  a  building  committee  was 
appointed  and  resolutions  adopted 
requesting  the  trustees  to  dispose 
of  the  old  church,  and  directing 
the  building  committee  to  erect  a 
new  one  on  its  site  for  the  use  of 
the  congregation  with  the  consent 
and  advice  of  the  trustees,  and  di- 
recting the  subscriptions  to  be  de- 
livered to  the  latter  and  paid  to  their 
treasurer  as  the  amount  should  be 
required  in  making  the  new  erec- 
tion ;  and  the  trustees  removed  the 
old  church,  and,  with  tho  aid  of  the 
committee»  erected  a  new  one  on 
the  asme  site;  Hdd^  that  the  de- 
fendant was  liable  for  the  amount 
of  his  subscription;  that  the  evi- 
dence proved  that  the  society  re- 
moved the  old  church  and  erected 
the  new  one  at  his  request  Barnes 
V.  Ferine,  18 


RES  JUDICATA. 

See  EviDBNCE,  8,  9. 
Former  Recovebt. 


REVERSION. 
See  Conditions,  4  to  6. 


RIGHT  OF  ENTRY  FOR  CONDI- 
TION  BROKEN. 


See  Conditions. 


RIPARIAN  PROPRIETORS. 
See  Water,  Right  to  vse  op 


s 

SALT  SPKINaS. 

1.  Under  the   constitution   of  1821 
{ari.  7,  %  10),  the  legislature 
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piohibited  /rom  authorizing  any  sale 
or  disposition  of  the  lands  owned 
by  the  stale,  which  were  contigaous 
to  its  salt  springs  and  might  bo  ne- 
cessary or  convenient  for  their  use. 
Ntwccmh  y.  Newcombf  6(^3 

2.  A  person  to  whom  portions  of  these 
lands  were  set  apart  by  the  com- 
missioners of  the  land  office,  pursu- 
ant to  the  Revised  Statutes  (vcl.  1, 
p.  267,  ^  93),  for  the  purpose  of  his 
erecting  works  thereon  for  the  man- 
ufacture of  coarse  salt,  and  who  en- 
tered and  made  the  expenditures  and 
erections  for  that  purpose  required 
by  the  statute  (1  R.  S.,  267,  ^  94), 
has  no  inheritable  estate  or  interest 
in  the  premises.  id 

8.  Where  parcels  of  the  Onondaga 
salt  springs  reservation,  were  set 
apart  to  an  individual,  pursuant  to 
said  statute,  and  be  made  expen- 
sive erections  thereon  of  a  perma^ 
nent  character  for  the  manufacture 
of  coarse  salt,  and  died  in  posses- 
sion, intestate;  Held,  in  an  action 
for  partition  by  his  heirs  against  the 
widow,  who  was  also  his  adminis- 
tratrix, that  they  took  no  estate  or 
interest  in  the  premises  by  descent,  id 


SLANDEB. 

1.  Prior  to  the  enactment  of  the  Code 
of  Procedure,  the  defendant  in  an 
action  of  slander  could  not  give 
evidence  in  mitigation  of  damages 
which  tended  to  prove  the  truth  of 
the  charge  complained  of.  Bisbey 
V.  Shaw,  67 

2.  TbsCode  has  changed  the  law  in 
this  respect ;  and  the  defendant  may 
now  allege  in  his  answer  the  truth 
of  the  charge  in  Justification,  and 
also  facts  tending  to  prove  its  truth 
in  mitigation  of  damages,  and  al- 
though the  evidence  fails  to  prove 
the  justification,  he  is  entitled  to 
have  it  submitted  to  the  jury  in  iQi- 
tigation  of  damages.  id 


STATUTES. 

S§e  Albany  Basin. 

Nlw-York  City,  4  to  7 
Bailroao  Companies,  4  to 9. 
Taxiss,  Land  Sold  for. 


STREETS,  ASSESSME29TS  FOB. 
Sw  New- York  City,  1  to  7. 

SUBSCRIPTION. 
See  Consideration. 

SUPEBYISOBS,  BOABD  OF. 

1.  In  a  suit  against  a  county,  tlio  board 
of  supervisors  should  be  named  as 
defendant;  the  individual  supervi- 
sors should  not  be  named.  Per 
Allen,  J.  IltU  v.  Board  of  Super' 
visors  of  Livingston  County^       62 

See  Highways,  3,  4,  5. 

SUBETY. 

See  Contribution. 

t 

TAXES,  LAND  SOLD  FOB. 

1.  The  legislature  has  power  to  enact 
that  a  deed  executed  by  the  comp- 
troller, of  lands  sold  by  him  for 
unpaid  taxes  imposed  thereon,  shall 
be  presumptive  evidence  that  the 
proceedings  required  by  law  to 
authorize  the  sale  and  conveyance 
were  bad.    ffand  t.  BaUou,      641 

2.  Where  land  sold  for  unpaid  taxes 
is  occupied  when  the  deed  thereof 
is  executed  by  the  comptroller,  the 
occi^Mint  is  entitled  to  the  notice  tc 
redeem  within  six  months  prescri- 
bed by  the  Bevised  Statutes  (1  B. 
iSr.,  412,  4  83),  notwithstanding  the 
land  was  unoccupied  when  the  two 
years  allowed  by  the  statute  to  re- 
deem expired  and  the  purchaser 
became  entitled  to  a  deed.  (1 B,  5., 
409,  ^66,  an<{  411,  ^80.)  id 

S.  In  such  a  case,  the  comptroller's 
deed  does  not  vest  title  in  the  pur- 
chaser until  the  notice  has  boon 
served  and  the  six  months  for  r»-. 
demption  have  elapsed.  id 

4.  Chapter  108  of  the  Laws  of  1830 
provides  for  cases  where  the  land 
is  occupied  at  the  ex{>iration  of  th« 
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two  years  s^ven  for  redemption,  and 
it  is  uot  a  substitute  for,  nor  does 
it  repeal  the  proTlsions  of  the  Re- 
rised  Statutes  as  to  notice,  where 
the  land  is  occupied  when  the  comp- 
troller's deed  i«  executed*  id 


T 


TAXES. 

Am  Hiohwats,  8, 4, 6. 

ilokkt  had  and  rcceivsi). 


TOBT. 

1.  A  right  of  action  for  the  wrongftd 
talking  and  conversion  of  personal 
property  is  assignable;  and  nnder 
the  prorisions  of  the  Code  of  Pro- 
cedure the  assignee  can  recover 
upon  the  sam  in  Ills  own  name. 
MeKee  v.  Judd,  622 

2«  An  assignment  by  a  person  of  all 
his  property  and  estate,  transfers 
a  right  of  action  existing  in  his 
fiivor  for  the  tortious  coovenloQ  of 
personal  property.  id 


TROVSB. 

JEW  BfLLs  OP  "ExtmAnat  akd  Paoise- 
soar  Notes,  1»  2,  8. 

TOKT. 


TBUSTS  AND  TRUSTEES; 

1.  Where,  fan  contemplation  of  mar- 
riage, lands  were  conveyed  to  trus- 
tees to  receive  the  rents  and  profits 
and  apply  tbem  to  the  rapaiate  use 
of  the  wife  during  her  life,  and  the 
trust  deed  contained  a  power  to  the 
tmsteee  to  sell  the  lands  and  refn* 
vest  the  proceeds,  and  hold  tbem  so 
reinvested  to  the  same  use  i  ffetd^ 
that  the  power  was  vaKd,  and  that 
a  conveyance  by  the  trustees  passed 
a  good  title.    Belvumi  v.  C^Brien, 

S.  Such  power  is  not  repugnant  to  the 
trust  created  by  the  deed ;  nor  is  the 
conveyance  by  the  trustees  in  vio- 
lation of  the  statute  (1  R,  S.^  780, 
%%  63, 65)  prohibiting  the  alienation 
of  triEttt  estates.  id 


8.  Where  a  deed,  in  trust  to  thiee  per- 
sons, provides  that  in  the  event  of 
the  .death  of  either  of  tbem  the 
sutTivntrs  might,  with  the  consent 
of  the  catui  que  intst,  appoint'  a 
trustee  in  pTace  of  the  deceased, 
and  that  thereupon  the  8ur\ivor8 
and  the  substituted  trustee  should 
hold  the  trust  estate  with  the  same 
powers  conferred  on  the  original 
trustees;  Held,  that  on  the  death 
of  one  of  the  trustees,  the  survi- 
vors without  appointing  a  successor, 
could  execute  the  powers  expressed 
hi  tb»  trust  deed.  id 


u 


USUET. 

1.  It  la  not  usury  to  take  interest  on 
discounting  commereial  paper  upon 
the  Ml  amount  for  whkh  it  was 
made,  where  it  has  not  longer  to 
run  to  maturity  than  is  usual  with 
paper  diecouBted  by  bankers.  Mmr- 
eMM  T.  ffymergj  228 

2.  The  takhig  or  reserving  of  mora 
than  the  legal  amount  of  interest, 
through  an  error  in  computation, 
does  not  constitute  usury.  id 

8. -Where  a  country  bank  discounted 
a  note,  by  Its  terms  payable  in  the 
city  of  New- York,  receiving  in  ad- 
vance the  legal  interest  on  Itsamonnt, 
and  at  the  request  of  the  person, 
for  whose  account  it  was  discounted 
paid  him  the  proceeds  in  sigh* 
drafts  upon  its  correspondent  in 
New-Tork,  charging  him  therelbc 
the  one-half  of  one  per  oent^  which 
was  the  current  premium  on  ex- 
change; ffdd,  that  the  transaction 
was  not  usurious.  id 

4.  The  American  Life  Insurance  and 
Trust  Company  was  incorporated 
by  the  legislature  of  Maryland,  and 
the  charter  empowers  it "  to  make 
idl  kinds  of  contracts  in  which  the 
interest  of  money  is  concerned, 
provided  that  nothing  therein  con- 
tained shall  be  construed  to  autho- 
rize it  to  make  any  contract  which 
by  the  existing  laws  amounts  to 
usury."  By  the  lavrs  of  Maryland 
the  rate  of  interest  is  six  per  cnt 
per  annunii  and  all  securities  tg^ 
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which  interest  at  a  higher  rate  is 
reserved  are  dechired  void«  Hdd, 
that  a  loan  of  money  by  the  com- 
IMUiy  made  and  to  be  repaid  in  this 
slate,  with  interest  at  seven  per  cent 


per  annum,  was 


valid.    Bard  y. 
4d5 


b.  The  proviso  in  the  charter  merely 
obliges  the  company,  like  the  citi- 
zens of  Maryland,  to  observe  its 
laws  regarding  interest  as  to  loans 
aod  contracts  i^ovemed  by  such 
laws.  id 

6.  The  company  Is  not  required  to 
comply  with  the  laws  of  that  state 
on  the  subject  of  the  rate  of  interest 
in  making  contracts  in  other  states 
and  which  are  there  to  l)e  performed. 
As  to  these  the  lex  loci  coninutus 
as  to  interest  governs.  id 


VARIANCE. 

See  Exceptions  at  the  TauL,  1. 

VESSELS. 
See  Neolioence 


VOLUNTARY  PAYMENT. 

5Sm  Action,  1,  7,  8. 

Money  Had  and  Received. 


TV- 
WAIVER. 
See  Insurance,  4. 


WATER  COURSE,  ARTIFICIAL. 

1.  Where  hydraulic  privileges  are  crea- 
ted by  conducting  a  stream  across 
lands  in  an  artificial  channel,  the 
proprietors  of  lots  crossed  by  the 
artificial  channel,  in  the  absence  of 
any  stipulation  to  the  contrary,  have 
the  same  rights  to  the  use  of  the 
water  oii  their  respective  lots  as 
between  themselves,  as  would  exist 
if  the  artificial  were  the  natural 
channel  of  the  stream.  Tawnsend 
T.  McI>ondld,  881 


WATER,  RIGHTS  TO  USE  OF. 

1.  Where  hydraulic  privileges  are  cre- 
ated by  conducting  a  stream  across 
lands  in  an  artificial  channel,  the 
proprietors  of  lots  crossed  by  the 
artificial  channel,  in  the  absence  of 
any  stipulation  to  the  contrary,  have 
the  same  rights  to  the  use  of  the 
water  on  their  respective  lots  as  be- 
tween thcmhclves,  as  would  cxi»t  if 
the  artificial  were  the  natural  chan- 
nel of  the  stream.  Toteneend  v. 
McDonald,  881 

2.  A  party  acquires  a  right  to  the  use 
of  water  in  a  particular  manner,  by 
an  uninterrupted  adverse  eryoyment 
of  such  use  during  twenty  years,  id 

8.  But  an  omission  by  the  owner  during 
twenty  years  to  make  use  of  water 
rights  does  not  impair  his  title  or 
confer  any  right  thereto  upon  an- 
other. It  is  not  the  non-usuer  by 
the  owner,  but  the  adverse  enjoy- 
ment by  another  during  twenty 
years  which  destroys  his  right,    id 


WILL.^ 

See  Alien. 

Husband  and  Wife,  4  to  8. 
Leoact. 

WITNESS. 

1.  A  residuary  legatee  named  in  a  will 
is  a  competent  witness  for  the  execu- 
tor in  a  suit  to  recover  moneys 
claimed  to  be  due  to  the  estate. 
FreemanfexeevtoTfy.  Spalding,  873 

2.  Such  legatee  is  not  a  person  for 
whose  immediate  benefit  the  action 
is  prosecuted  within  the  meaning  of 
^  899  of  the  Code  of  Froceduye.  id 

8.  This  section  excludes  only  persons 
who  are  absolutely  entitled  to  the 
proceeds  of  the  litigation ;  not  those 
who  ultimately  may  be  entitled  to 
receive  them  fVom  the  party  to  the 
action.    Per  Rugoles,  J.  t^ 

4.  And  where  a  residuary  legatee,  on 
being  offered  as  a  witness  for  the 
executor  in  an  action  for  money  due 
the  estate,  was  objected  to,  and 
thereupon  executed  an  assignment 
of  all  bis  interest  in  the  estate  to 
the  plaintifi*;  ffeld^  that  he  was  not 
incompetent  under  the  last  clause 
of  section  899  of  the  Code,  as  ori- 
ginally enacted.  id 
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elected  to  and  did  maKe  an  assign- 
ment of  hid  /iroperty  under  the  11th 
section  of  tlie  act;  Held^  that  the 
plaintiffs  were  entitled  to  have  their 
Judgment  first  satisfied  out  of  the 
proceeds  of  the  assigned  estate,  and 
that  the  residue  should  he  distri- 
buted to  the  others  in  the  order  in 
which  they  made  their  several  de- 
mands, id 


NUISANCE. 

1.  The  successor  to  the  title  and  po»> 
session  of  property  Mrho  omits  to 
abate  a  nuisance  erected  thereon  by 
another,  after  notice  to  do  so,  is 
liable  for  the  damage  caused  by  its 
continuance.  Browne.  The  Cayuga 
and  SmquehafmaMaHroad  Co,,  486 

2.  A  party  who  continues  a  nuisance 
erected  by  another  is  responsible 
for  the  damage  caused  by  its  con- 
tinuance, although  he  has  not  been 
noUfied  to  abate  it  Per  Denio,  J.  id 


0 

ONONDAGA  SALT  iBPBINGS 
RESERVATION. 

See  Salt  SpniNOs. 


OPINIONS. 
See  Evidence,  10  to  18* 

ORDINARY  CARE. 
See  NEOLiaENCE. 


PAROL  CONTRACT  FOR  THE 
SALE  OF  LANDS. 

See  Frauds,  Statute  op. 


PAROL  EVTDENCE. 

Bee  Contract,  18. 

Evidence,  1,  2, 14, 15, 16. 


PARTIES. 

1.  Where  the  owner  of  a  mortgage 
transferred  it  to  trustees  to  h<Sd  it 
as  security  for  his  Indebtedness  to 
and  advances  to  be  made  htm  by  a 
third  person,  and  afterwards  assigned 
his  interest  in  the  mortgage  with 
his  other  property  to  trustees  for 
the  benefit  of  all  his  creditors ;  on 
bill  filed  by  the  first  trustees  to 
foreclose  the  mortgage,  held,  that 
the  trustees  for  the  benefit  of  cre- 
ditors were  necessary  parties.  Bard 
V.  Poole,  495 

2.  Where,  in  an  acUon  against  four 
defendantSito  recover  possession  of 
land,  the  complaint  stated  that  one 
of  them  m^nstly  claimed  title  to 
the  premises,  and  the  others  were 
in  possession  under  him,  and  that 
the  defendants  unjustly  withheld 
the  possession  firom  the  plalntiflT; 
the  aLswer  merely  denied  the  alle- 
gation as  to  withholding  possession, 
and  alleged  that  the  one  was  the 
owner  of  and  entitled  to  the  pre- 
mises; on  the  trial  it  was  proved 
by  the  defendants,  subject  to  ob- 
jection, that  they  occupied  severally 
distinct  parcels  of  the  premises; 
ffe^,  that  under  the  pleadings  the 
plaintiff  was  entitled  to  recover 
against  all  the  defendants.  Foeffoie 
V.  The  Herkimer  Manvfactwring 
and  Hydraulic  Co.^  CSO 

8.  If  there  was  an  improper  joinder 
of  parties,  the  objection  should  liave 
been  raised  by  demurrer  or  the 
answer.  id 

See  Pleading,  4  to  10. 
.   Practice. 
Tort. 


PARTITION. 

See  Salt  Springs. 


PARTNERSHIP. 

1.  Vt  is  necessary  that  actual  notice  of 
the  retirement  of  one  of  the  mm- 
hers  of  a  copartoerabip  should  be 
given  to  thoee  who  have  given  credit 
to  the  firm,  to  protect  the  retiring 
party  fh>m  liability  to  such  persons 
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as  to  subsequent  transactions  with 
the  other  members  iii  the  name  of 
the  firm.    Clapp  v.  Rogers,        288 

t.  Where  the  three  defendants  were 
copartners  until  January,  1849, 
when  they  dissolved  and  two  of 
them  continued  tlie  business  under 
the  same  firm  name ;  and  the  plain- 
tiffs had,  on  two  occasions  prior  to 
the  dissolution,  sold  goods  to  small 
amounts  on  credit  to  the  firm,  which 
wore  paid  for  before  its  dissolution, 
and  they  subsequently,  without  no- 
tice of  the  change  in  its  members, 
sold  merchandise  to  the  firm  on 
credit;  Heldf  that  all  the  defend- 
ants were  liable  therefor.  id 

t  It  seems,  that  it  is  not  requisite  that 
persons  who  have  had  no  dealings 
with  a  copartnership,  except  to  sell 
it  property  for  cash  paid  on  its  de- 
livery, should  be  qotifled  of  its  dis- 
solution to  protect  the  members 
from  liability.  id 

4.0no  partner  has  authority  to  sell 
and  transfer  all  the  copartnership 
effects  directly  to  a  creditor  of  the 
firm  in  payment  of  a  debt,  without 
the  knowledge  or  consent  of  his 
copartner,  although  the  latter  is  at 
the  place  of  business  of  the  firm 
and  might  be  consulted.  Denio 
and  Johnson,  Js.,  dissented.  Mah- 
beU  Y.  White,  442 

6.  Nor  is  such  transfer  invalid  although 
the  firm  is  insolvent,  and  thereby 
the  one  creditor  acquires  a  prefer- 
ence over  the  other  creditors  of 
tlie  firm.  Denio  and  Johnson,  Js. , 
dissented.  id 


PAYMENT,  PRESUMPTION  OF. 

1.  A  presumption  arises  that  a  mort- 
gage is  paid  after  the  expiration  of 
twenty  years  from  the  time  the 
amount  secured  thereby  becomes 
due.    Belmmt  v.  O'JBrien,       894 

2.  An  uncanceled  mortgage  sixty  years 
old,  is  not  a  valid  ob^tion  to  the 
title  to  the  land  covered  thereby, 
where  there  is  no  evidence  to  rebut 
the  legal  presumption  that  it  has 
been  satisfied.  id 

Kek.— Vol.  II.  84 


PAYMENT,  Vt  LCNTAEY. 
See  Action,  1, 7,  8. 

PLEADING. 

1.  To  entitle  a  defendant,  in  a  suit  un* 
der  the  Code  of  Procedure,  to  insist 
upon  an  award  upon  the  cause  of 
action  as  a  bar,  he  must  allege  it  as 
such  in  his  answer.  JSrazill  v. 
Isham,  9 

2.  And  where  in  an  action  on  an  ac- 
count the  answer  merely  denied  the 
allegations  in  the  complaint;  Ileldf 
that  the  defendant  could  not  insist 
upon  an  award  made  upon  the  ac- 
count as  a  bar  to  the  suit,  although 
the  fact  of  the  award  appeard  from 
the  plaintiff's  evidence.  id 

8.  In  an  action  of  covenant  to  recover 
damages  for  the  non-performance 
of  an  act  agreed  to  be  done  by  the 
defendant,  a  plea,  that  if  the  plain- 
tiff was  damnified,  it  was  by  his 
own  wrong  and  by  and  through  his 
own  act,  means  and  default,  is  bad 
on  demurrer.  Harmony  v.  Bing- 
ham,  \i% 

4.  In  an  action  in  the  nature  of  a  quo 
warranto  brought  by  the  attorney- 
general  on  the  relation  of  a  person 
claiming  the  office  against  a  party 
who  has  usurped  it,  the  claimant  is 
interested  in  the  question  and  shonld 
be  joined  with  the  people  as  a  party 
plaintiff.  The  People  ex  rel.  Crane 
V.  Ryder^  488 

6.  To  authorize  the  claimant  to  be  a 
party  plaintiff  in  such  a  case,  the 
complaint  should  state  facts  show- 
ing that  he  is  entitled  to  the  office 
ft*om  which  the  defendant  is  sought 
to  be  ousted.  id 

6.  And  where  the  complaint  alleged 
that  at  an  election  legally  held  in  a 
county  named,  pursuant  to  the  sta- 
tute for  the  electioi,  among  other 
officers,  of  a  county  'udge  for  such 
county,  for  the  tern'  of  four  years 
from  the  first  day  of  January,  1852, 
the  relator,  who  was  a  party  plain- 
tiff with  the  people,  received  a  ma- 
jority of  the  votes  given  for  the 
ofilce  of  county  Judge,  and  was 
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legally  elected  to  sach  offioe  for  lach 
term;  Ileld^  oa  demurrer  to  the 
complaiut,  that  it  stmtod  safflcient 
facts  to  show  that  the  relator  was 
entitled  to  the  oflioe  u.id  properly 
made  a  party.  td 

7.  If  the  time  when  the  election  was 
held  is  not  sufticiently  stated  by  this 
flillesation,  the  remedy  was  by  mo- 
tion to  have  it  made  more  deAnite, 
and  the  oljection  is  not  amiable  on 
demurrer.  id 

8.  The  rales  of  pleading  mider  the 
Code,  and  in  what  cases  the  time 
when  a  material  fitci  occurred  should 
be  stated  to  render  a  pleading  good 
on  demurrer,  discussed  by  Mlavm, 
J.  id 


0.  TVhere,  in  an  actkm  against  four 
defendants  to  recover  possession  of 
land,  the  complaint  stated  that  coe 
of  tbera  unjtti^y  claimed  iiUe  to  the 
premises,  and  the  ottiers  were  in 
possession  under  him,  and  that  the 
dcfeodaots  atvjastly  withheld  the 
possession  f^om  the  piaintiir;  the 
answer  merely  denied  the  aUe^itioa 
as  to.  withholding  possession^  and 
alleged  that  the  one  was  the  «s« Acr 
of  and  entitled  to  the  premises ;  on 
the  trial  it  was  proved  by  the  defim- 
dants,  subjoct  to  objection,  that 
tliey  occupied  severally  distinct  par- 
cels of  the  premises;  ifeU,  that 
under  the  pleadings  the  plaintiff 
was  entitled  to  recover  against  all 
the  defendants.  FotgaU  ▼•  The 
Herkimer  Mamufaduring  ami  Hy- 
draulic Co.,  6oO 

10.  If  there  was  an  improper  Joinder 
of  parties,  tlie  objection  should  have 
been  raised  by  demurrer  or  the  an- 
swer, id 

11.  It  seems  that  in  an  action  under 
the  Code,  the  complaint  may  be 
upon  the  original  demand;  and  if 
the  statute  of  limitations  is  inter- 
posed as  a  defence,  the  new  promise 
ui  acknowledgment  may  be  given 
in  evidence  to  avoid  it  without  being 
alles^ed  in  the  pleadings.  EueUiyn 
T.  TTetfAv,  686 

Bte  Bill  op  Exchanob  kjiu  PnoMis- 
•oar  Notes,  8. 


PRACXICS. 

1.  Iq  an  attioQ  in  the  supreme  euvri 
against  husband  and  wife  where  tbe 
plaintiff  in  the  complaint  demanded 
Judgment,  that  the  defendants  es» 
cute  amortgage  np6a  the  real  estate 
of  the  wife  to  secu^^e  him  for  money 
alleged  to  have  been  advanced  on 
their  promise  to  give  such  security, 
and  such  further  or  oUier  relief  as 
the  court  should  deem  proper,  and 
tbe  plainUff  on  the  trial  ftiled  io 
prove  a  case  entitling  him  to  tlie 
relief  apeciflcally  demanded,  but 
proved  that  Uie  husband  was  fiable 
to  him  ibr  tbe  noii^  advanced ; 
HMf  that  the  court  might  give' 
Judgment  against  the  husband  for 
the  amount  and  dismiss  the  com- 
plaint as  to  tbe  wife.  Marqwat  v. 
Margmxi,  SS6 

2.  Where  the  question  as  to  what  Judg- 
ment should  be  given  arises  on  idl 
the  Ikcts  of  the  case  ascertained  by 
special  verdict  or  otherwise,  with- 
out allegation  of  error  by  either 
party  as  to  the  same,  the  court  at 
genend  term  on  an  appeal  fhnn  the 
Judgment  rendered  at  special  term 
may  reverse  it  and  give  a  final  judg- 
ment in  the  action.  Per  Jounson, 
J.  id 

8.  Except  In  such  cases  where  tbe 
Judgment  rendered  at  special  tern 
is  reversed  a  new  trial  should  be 
ordered.    Per  Johnson,  J.  id 

See  Appeal. 
Pabtics. 
PLBAniNos,  4  to  10. 


PRESUMPTION  OP  GRANT.  • 

1.  JL  i>arty  acquires  a  right  to  tbe  use 
of  water  in  a  particular  manner,  by 
an  uninterrupted  adverse  ei\ioyment 
of  such  use  during  twenty  yeais. 
Townaend  v.  McDtmaid^  881 

2.  But  an  omission  by  the  owner  du- 
ring twenty  years  to  make  use  of 
water  rights  does  not  impair  his  tiUe 
or  confer  any  right  thereto  upon 
another.  It  is  not  the  non-user  by 
the  owner,  but  the  adverse  enjoy- 
ment by  another  during  twerty 
years  which  destroys  his  right,    sa 
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PBssujipnoy. 

Jk$  Foreign  Corpoaatiok,  5. 
Payment,  PRBMUPnoif  or, 
Kailsoad  CoAPORATiova,  1  to  S. 


1*RIVITY  OP  CONTEACT  OB 
SSTATE. 

8ei  CoTCiTAifT. 


QUO  WAEBAKTO. 

1.  In  an  action  m  the  natnro  of  a  quo 
vfa7Tanto  brongbi  bj"  the  attorney- 
general  on  the  relation  of  a  person 
claiming  the  office  againet  a  party 
who  has  usurped  it,  the  claimant  is 
interested  in  the  question  and  should 
be  joined  with  the  people  as  a  party 
plaintiff.  The  People  ex  rA,  Crane 
T.  Ryder,  433 

Z  To  authorize  the  claimant  to  be  a 
party  plaintiff  in  such  a  case,  the 
complaint  should  state  facts  show- 
ing that  he  is  entitled  to  tlie  office 
from  which  the  defendant  is  sought 
to  be  ousted.  id 

t.  And  where  the  complaint  alleged 
that  at  an  election  lexally  held  in  a 
county  named,  pursuant  to  the  sta- 
tute for  the  election,  among  other 
officers,  of  a  county  Judge  for  such 
county  for  the  term  of  four  yoars 
from  the  first  day  of  January,  1852, 
the  relator  who  was  a  party  plain- 
tiff with  the  people,  received  a  ma- 
jority of  the  votes  given  for  the 

'  office  of  county  Judge,  and  was  le- 
gally elected  to  such  office  for  such 
term,  Hdd^  on  demurrer  to  the 
complaint,  that  it  stated  sufficient 
fiicts  to  show  that  the  relator  was 
entitled  to  the  office  and  properly 
made  a  party.  %id 

4,  If  the  time  when  the  election  was 
held  iH  not  sufficiently  stated  by 
this  allegation,  the  remedy  was  by 
motion  to  have  it  made  more  defi- 
nite, and  the  objection  is  not  avail- 
able on  demurrer.  id 

ft.  The  rules  of  pleading  under  the 
Qo^e,  and  in  what  cases  the  time 


whenamaterial  &et  oa*.urred  dho^ld 
be  stated  to  render  a  pleading  good 
on  demurrer,  discussed  by  Mabvin, 
J.  %d 


R 


EAILEOAD  COMPANISS. 

1.  Where  a  passenger  oo  a  railroad  is 
ii\jured,  the  burthen  of  proving  tliat 
the  injury  was  caused  by  the  negli- 

Snce  of  the  railroad  company  or 
servants  rests  upon  the  party 
seeking  to  recover  damages  therefor. 
Hdlbrook  and  wife  v.  The  Uiiea  and 
Schenectady  Railroad  Co.,         236 

2.  The  mere  fact  that  a  person  is  in- 
jured while  riding  in  a  railroad  car, 
does  not  impoee  upon  the  company 
the  burthen  of  disproving  negli- 
gence, id 

8.  But  the  presumption  of  a  want  of 
proper  care  on  the  part  of  the  com- 
pany may  arise  from  circumstances 
attending  the  injury,  and  in  such 
cases  the  onus  is  upon  the  company 
to  show  that  the  injury  is  not  attri- 
butable to  any  fault  on  its  part,   id 

4.  Notwithstanding  the  provisions  of 
the  statute  {chap,  140  cf  the  Laws 
of  1860,  ^  86)  reqi^ring  railroad 
companies  to  ftimish  sufficient  ac- 
commodation for  the  transportation 
of  all  such  property  as  shall  be 
offered  for  transportation,  and  to 
transport  and  deliver  the  same,  a 
company  is  not  liable  for  damage 
occasioned  by  delay,  where  Its  road 
was  in  good  order  and  well  equipped, 
and  it  ran  as  many  trains  as  could 
be  done  with  safety,  and  the  delay 
was  caused  by  an  unusual  quantity 
of  freight  being  delivered  to  it 
which  was  forwarded  without  pre- 
ference in  the  order  of  its  receipt. 
Wibert  and  another  v.  The  Hew- 
York  and  Erie  Railroad  fo.,     246 

5.  Where  the  provisions  of  the  act  to 
authorize  the  formation  of  railroad 
companies,  and  to  regulate  the  same 
{Laws  of  1850,  chap.  140)  as  to  the 
mode  in  which  a  company  may  ac- 

*  quire  title  to  land  for  the  purposes 
of  its  road,  are  inconsistent  with 
the  provisions  of  the  charter  of  I 
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coiiip9.ny  incorporated  before  its 
pas8a(;e,  such  company  may  ac- 
quire the  title  in  the  manner  pre- 
scribed by  its  charter.  Clarkson 
r.  The  Hudson  River  Railroad  Co., 

6.  Where  the  Hudson  Rivet  Railroad 
Company  took  the  proceedings  pre- 
scribed by  its  cliarter  to  acquire 
title  to  real  estate ;  ffeld,  that  the 
title  vested  in  the  company  although 
the  provisions  of  the  general  act  on 
the  Subject  were  not  complied  with. 

id 

7.  A  railroad  corporation,  although 
authorized  by  the  legislature  to 
construct  its  road  across  a  stream 
if  done  in  such  a  manner  as  not  to 
impair  its  usofulness,  is  liable  for 
damage  done  to  lands  not  situate 
upon  the  stream  by  an  overflow  of 
its  water  caused  by  the  construction 
of  the  road  over  the  stream  and 
through  its  banlts.  Brown  v.  The 
Cayuga  and  Susquehanna  Railroad 
Co.,  486 

8.  The  liability  imposed  upon  railroad 
corporations  in  favor  of  laborers  by 
^  12  of  the  general  railroad  act 
{Laws  of  1850,  p.  215),  is  not  limi- 
ted to  such  as  are  employed  by 
parties  holding  contracts  imme- 
diately with  the  corporation ;  but  it 
extends  also  to  workmen  hired  by 
parties  to  whom  the  original  con- 
tractor had  sub-let  a  portion  of  the 
work.  Kent  v.  The  New -York 
Central  Railroad  Co.,  628 

^.  The  distinction  between  the  12th 
section  of  the  railroad  act  and  the 
provisions  of  the  "  act  to  secure  the 
payment  of  wages  to  laborers,  em- 
ployed on  the  canals  and  other 
public  works  of  this  state"  (^Laws 
of  1850,  p.  616),  pointed  out.       id 

See  Appraisau. 

Common  Carriers,  1  to  8. 


REFEREES. 
See  Appeal,  15  to  17. 


RELIGIOUS  SOCIETIES. 

1.  Where  a  defendant,  being  a  member 
o€  a  religious  society  which  owned 


a  lot  with  a  church  thereon,  suIh 
scribed  with  others  a  writing  by 
which  he  promised  to  pay  6150  to 
the  trustees  of  the  society  or  a 
building  committee,  towards  a  fund 
of  :$5000,  for  the  erection  of  a  church 
on  the: site  of  the  old  one;  and  bo 
afterwards  took  part  in  several  meet^ 
ings  of  the  members  of  the  society 
and  the  subscribers  to  the  fund,  aft 
wbich  a  building  committee  was 
appointed  and  resolutions  adopted 
requesting  the  trustees  to  dispose 
of  the  old  church,  and  directing 
the  building  committee  to  erect  a 
new  one  on  its  site  for  the  use  of 
the  congregation  with  the  consent 
and  advice  of  the  trustees,  and  di- 
recting the  subscriptions  to  be  de- 
livered to  tbe  latter  and  pud  to  their 
treasurer  as  the  amount  should  be 
required  in  making  Uie  new  erec- 
tion ;  and  the  trustees  removed  the 
old  church,  and,  with  the  aid  of  the 
committee,  erected  a  new  one  on 
the  same  site;  HM^  that  the  de- 
fendant was  liable  for  the  amount 
of  his  subscription;  that  the  evi- 
dence proved  that  the  society  re- 
moved the  old  church  and  erected 
the  new  one  at  his  request  Bcumes 
V.  Ferine,  18 


RES  JUDICATA. 


See  Evidence,  8,  0. 
Former  Recovery. 


REVERSION. 
See  Conditions,  4  to  6. 


RIQHT  OP  ENTRY  FOR  CONDI- 
TION BROKEN. 

See  Conditions. 


RIPARIAN  PROPRIETORS. 
See  Water,  Right  to  use  o9 


SALT  SPRINGS. 

1.  Under  the   constitution    of  1821 
{art.  7,  (  10),  the  legislature  waa 
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ptobibited  Arom  autborizing  any  sale 
or  disposition  of  the  lands  owned 
by  the  state,  which  were  contiguous 
to  its  salt  springs  and  might  bo  ne- 
cessary or  convenient  for  their  use. 
Newcomb  ▼.  Newcomb,  603 

2.  A  person  to  whom  portions  of  these 
lands  were  set  apart  by  the  com- 
Biissioners  of  the  land  office,  pursu- 
ant to  the  Revised  Statutes  (vo2. 1, 
p.  267,  ^  93),  for  the  purpose  of  his 
erecting  works  thereon  for  the  man- 
ttfacture  of  coarse  salt,  and  who  en- 
tered and  made  the  expenditures  and 
erections  for  that  purpose  required 
by  the  statute  (1  R,  8.,  267,  ^  94), 
has  no  inheritable  estate  or  interest 
in  the  premises.  id 

8.  Where  parcels  of  the  Onondaga 
salt  springs  reservation,  were  set 
apart  to  an  individual,  pursuant  to 
said  statute,  and  be  made  expen* 
sive  erections  thereon  of  a  perma- 
nent character  for  the  manufacture 
of  coarse  salt,  and  died  in  posses- 
sion, intestate;  HMf  in  an  action 
for  partition  by  his  heirs  against  the 
widow,  who  was  also  his  adminis- 
tratrix, that  they  took  no  estate  or 
interest  in  the  premises  by  descent,  id 


SLANDER. 

1.  Prior  to  the  enactment  of  the  Code 
of  Procedure,  the  defendant  in  an 
action  of  slander  could  not  give 
evidence  in  mitigation  of  damages 
which  tended  to  prove  the  truth  of 
the  charge  complained  of.  Bisbey 
V.  Shaw,  67 

2.Tb9Code  has  changed  the  law  in 
this  respect ;  and  the  defendant  may 
now  allege  in  his  answer  the  truth 
of  the  charge  in  Justification,  and 
also  facts  tending  to  prove  Its  truth 
in  mitigation  of  damages,  and  al- 
though the  evidence  fails  to  prove 
the  Justification,  he  is  entitled  to 
hare  it  submitted  to  the  jury  in  mi- 
tigation of  damages.  id 


STATUTES. 

B€€  Albany  Basin. 

Nlw-Yorx  City,  4  to  7 
Railroad  Companies,  4  to 9. 
Taz£8,  Land  Sold  for. 


STREETS,  ASSESSMENTS  FOB. 
Sw  New- York  City,  1  to  7. 

SUBSCRIPTION. 
See  Consideration. 

SUPERVISORS,  BOARD  OF. 

1.  In  a  suit  against  a  county,  Uio  board 
of  supervisors  should  be  named  as 
defendant;  the  individual  supervi- 
sors should  not  be  named.  Per 
Allen,  J.  IliRy,  Board  of  Super^ 
visors  of  Livingston  County,       62, 

See  Highways,  3,  4,  5. 

SURETY. 

See  Contribution, 

t 

TAXES,  LAND  SOLD  FOR. 

1.  The  legislature  has  power  to  enact 
that  a  deed  executed  by  the  comp- 
troller, of  lands  sold  by  him  for 
unpaid  taxes  imposed  thereon,  shall 
be  presumptive  evidence  that  the 
proceedings  required  by  law  to 
authorize  the  sale  and  conveyance 
were  had.    Hand  v.  BaUou,      641 

• 

2.  Where  land  sold  for  unpaid  taxes 
is  occupied  when  the  deed  thereof 
is  executed  by  the  comptroller,  the 
occupant  is  entitled  to  the  notice  tc 
redeem  within  six  months  prescri- 
bed by  the  Revised  Statutes  (1 R. 
iSf.,  412,  ^  88),  notwithstanding  the 
land  was  unoccupied  when  the  two 
years  allowed  by  the  statute  to  re- 
deem expired  and  the  purchaser 
became  entitled  to  a  deed.  (1 B,  S,, 
409,  $66,  aiul  411,  ^80.)  id 

8.  In  such  a  case,  the  comptroller's 
deed  does  hot  vest  title  in  the  pur- 
chaser until  the  notice  has  been 
served  and  the  six  months  for  re-, 
demption  have  elapsed*  id 

4.  Chapter  108  of  the  Laws  of  1880 
provides  for  cases  where  the  land 
is  occupied  at  the  expiration  of  the 
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two  years  0reo  for  redemptioD,  and 
it  U  uot  a  itabstitute  for,  nor  does 
:t  repeal  the  provisions  of  the  Re- 
Tised  Statutes  as  to  notice,  where 
tlie  land  is  occupied  when  the  comp- 
troller's deed  in  executed,  id 


TAXES. 

At  Highways,  8, 4, 5. 

Monet  had  and  Sxgeivs]). 


TOBT. 

1.  A  right  of  action  for  the  wrongftd 
taking  and  conyersion  of  personal 
property  is  assignable;  and  under 
the  provisions  of  the  Code  of  Pro- 
cedure the  assignee  can  recover 
upon  the  smw  is  Ms  own  name. 
MeKee  v.  Judd,  622 

2.  An  assignment  by  a  person  of  all 
his  property  and  estate,  transfers 
a  right  of  action  existing  in  his 
iavor  for  the  tortious  convenioQ  of 
personal  property.  id 


TROVKB. 

$e»  Bills  or  Ex^aivob  and  Pbows- 
soar  NoTxs,  1,  2,  9. 

TOHT. 


TBirSTS  AKD  TRUSTEES; 

1.  Where,  in  contemplation  of  mar- 
riage, kuxts  were  conveyed  te  trus- 
tees to  receive  the  rents  and  profits 
and  apply  tliem  to  the  rapaiat«  use 
of  the  wife  during  ker  life,  and  the 
trust  deed  contained  a  power  to  the 
trustees  to  sell  the  lands  and  retn- 
test  the  proceeds,  and  hold  them  so 
reinvested  to  the  same  use ;  ffeM, 
that  the  power  was  valid,  aod  that 
a  conveyance  by  the  trustees  passed 
a  good  title.    BeimoiU  v.  (yBrim, 

804 

S.  Such  power  is  not  repugnant  to  the 
trust  created  by  the  deed ;  nor  is  the 
conveyance  by  the  trustees  in  vio- 
hition  of  the  statute  (1  R.  &,  7S0, 
%%  53, 65)  prohibiting  the  alienation 
of  trtut  estates.  id 


8.  Where  a  deed,  in  trust  to  three  per> 
sons,  provides  that  in  the  event  of 
the  .death  of  either  of  them  the 
surrivnirs  might,  with  the  conssnt 
of  the  ctstni  qvs  trusty  appoint  a 
trustee  in  place  of  the  deeeeeed, 
and  that  thereupon  the  sart-ivors 
and  the  substituted  trustee  should 
hold  the  trust  estate  with  the  seme 
powers  conferred  on  the  original 
trustees;  HM^  that  on  the  deeth 
of  one  of  the  trustees,  tlie  snnri- 
vors  without  appointing  a  sacoessor, 
cook)  execute  the  powers  expressed 
hi  the  trust  deed.  id 


u 


USURT. 

1.  It  is  Bot  esery  to  take  interest  on 
discooRting  eommercial  paper  upon 
the  Aill  amount  Ibr  whfieh  it  was 
made,  where  it  has  not  longer  to 
run  to  maturity  than  is  usual  with 
paper  dlscouBted  by  bankers.  Mar* 
etns  T.  ffsfmen,  228 

2.  The  taking  or  reserving  of  mors 
than  the  legal  amount  of  interest, 
through  an  error  in  computation, 
does  not  constitute  usury.  id 

8. -Where  a  country  bank  discounted 
a  note,  by  its  terms  payable  in  the 
city  of  Ne^-York,  receiving  in  ad- 
vance the  legal  interest  on  itsamount, 
and  at  the  request  of  the  person, 
for  whose  account  it  was  discounted 
paid  him  the  proceeds  in  sight 
drafts  upon  its  correspondent  in 
New- York,  charging  him  tberefoc 
the  one-half  of  one  per  cent,  which 
was  the  current  premium  on  ex- 
change; ffdd,  that  the  transaction 
was  not  usurious.  id 

4»  The  American  Life  Insnrance  and 
Trust  Company  was  incorporated 
by  VtM  legislature  of  Maryland,  and 
the  charter  empowers  it "  to  make 
all  kinds  of  contracts  in  which  the 
interest  of  money  is  concerned, 
provided  that  nothing  therein  con- 
tained shall  be  construed  to  autho- 
rize it  to  make  any  contract  which 
by  the  existing  laws  amounts  to 
usury."  By  the  laws  of  Maryland 
the  rate  of  interest  is  six  ner  cct4 
per  annum,  and  all  lecunties  \^ 
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which  Interest  at  a  higher  rate  is 
*  reserved  are  declared  void.  Hdd^ 
that  a  loan  of  money  hy  the  com- 
pany made  and  to  be  repaid  in  this 
state,  with  interest  at  seven  per  cent 
per  annum,  was  valid.  Bard  r. 
Poole,  496 

6.  The  proviso  in  the  charter  merely 
obliges  the  company,  like  the  citi- 
cens  of  Maryland,  to  observe  its 
laws  regarding  interest  as  to  loans 
aod  contracts  governed  by  such 
laws.  id 

C  The  company  is  not  required  to 
comply  with  the  laws  of  that  state 
on  the  subject  of  the  rate  of  interest 
in  making  contracts  in  other  states 
and  which  are  there  to  be  performed. 
As  to  these  the  lex  loci  contractus 
as  to  interest  governs.  id 


VARIANCE. 
See  Exceptions  at  the  Trial,  1. 

VESSELS. 
See  Neglioencb 


VOLUNTARY  PAYMENT. 

See  Actios f  1»  7,  8. 

Money  Had  and  Received. 


w 

WAIVER. 
See  Insurance,  4. 


WATER  COURSE,  ARTIFICIAL. 

1.  Where  hydmalic  privileges  are  crea- 
ted by  conducting  a  stream  across 
lands  in  an  artificial  channel,  the 
proprietors  of  lots  crossed  by  the 
artificial  channel,  in  the  absence  of 
any  stipulation  to  the  contrary,  have 
the  same  rights  to  the  use  of  the 
water  OL  their  respective  lots  as 
between  themselves,  as  would  exist 
if  the  artificial  were  the  natural 
channel  of  the  stream.  Toumsend 
T.  McDonAld,  881 


WATER,  RIGHTS  TO  USE  OP. 

1.  Where  hydraulic  privileges  are  cre- 
ated by  conducting  a  stream  across 
lands  in  an  artificial  cliannel,  the 
proprietors  of  lots  crossed  by  the 
artificial  channel,  in  the  absence  of 
any  stipulation  to  the  contrary,  have 
the  same  rights  to  the  use  of  the 
water  on  their  respective  lots  as  be- 
tween themselves,  as  would  cxi^t  if 
the  artificial  were  the  natural  chan- 
nel of  the  stream.  Townsend  v. 
McDonald,  881 

2.  A  party  acquires  a  right  to  the  use 
of  water  in  a  particular  manner,  by 
an  uninterrupted  adverse  enjoyment 
of  such  use  during  twenty  years,  id 

8.  But  an  omission  by  the  owner  during 
twenty  years  to  make  use  of  water 
rights  does  not  impair  his  title  or 
confer  any  right  thereto  upon  an- 
other. It  is  not  the  non-usuer  by 
the  owner,  but  the  adverse  enjoy- 
ment by  another  during  twenty 
years  which  destroys  his  right.     %d 


WILL.^ 

See  Alien. 

Husband  and  Wife,  4  to  8. 
Lboact. 

WITNESS. 

1.  A  residuary  legatee  named  in  a  will 
is  a  competent  witness  for  the  execu- 
tor in  a  suit  to  recover  moneys 
claimed  to  be  due  to  the  estate. 
Freeman,  ezecvtoTfY.  Spalding,  873 

2.  Such  legatee  is  not  a  person  for 
whoso  immediate  benefit  the  action 
is  prosecuted  within  the  meaning  of 
^  890  of  the  Code  of  Proceduf e.  id 

8.  This  section  excludes  only  persons 
who  are  absolutely  entitled  to  the 
proceeds  of  the  litigation ;  not  those 
who  ultimately  may  be  entitled  to 
receive  them  from  the  party  to  the 
action.    F&r  Ruggles,  J.  id 

4.  And  where  a  residuary  legatee,  on 
being  offered  as  a  witness  for  the 
executor  in  an  action  for  money  due 
the  estate,  was  objected  to,  and 
thereupon  executed  an  assignment 
of  all  his  interest  in  the  estate  to 
the  plaintiff;  Held,  that  he  was  not 
incompetent  under  the  last  clause 
of  section  899  of  the  Code,  as  ori- 
ginally enacted.  id 
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